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Federal  Register  Presidential  Documents 

Vol.  57,  No.  237 
Wednesday,  December  9,  1992 

Title  3 —  Executive  Order  12824  of  December  7,  1992 

The  President  Establishing  the  Transportation  Distinguished  Service  Medal 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America  and  as  ^mmander  in  Chief  of  the 
Armed  Forces  of  the  United  States,  it  is  ordered  as  follows: 

Section  1.  There  is  hereby  established  a  Transportation  Distinguished  Service 
Medal,  with  accompanying  ribbons  and  appurtenances,  for  award  by  the 
Secretary  of  Transportation  to  a  member  of  the  Coast  Guard  who  has  provided 
exceptionally  meritorious  service  in  a  duty  of  great  responsibility  while 
assigned  in  the  Department  of  Transportation,  or  in  other  activities  under 
the  responsibility  of  the  Secretary  of  Transportation,  either  national  or  inter¬ 
national,  as  may  be  assigned  by  the  Secretary. 

Sec.  2.  The  Transportation  Distinguished  Service  Medal  and  appurtenances 
thereto  shall  be  of  appropriate  design  approved  by  the  Secretary  of  Transpor- 
'  tation  and  shall  be  awarded  under  such  regulations  as  the  Secretary  shall 
prescribe.  These  regulations  shall  place  the  Transportation  Distinguished 
Service  Medal  in  an  order  of  precedence  immediately  before  the  Coast 
Guard  Distinguished  Service  Med^. 

Sec.  3.  No  more  than  one  Transportation  Distinguished  Service  Medal  shall 
be  awarded  to  any  one  person,  but  for  each  succe^ing  exceptionally  meritori¬ 
ous  period  of  service  justifying  such  an  award,  a  suitable  device  may  be 
awarded  to  be  worn  with  that  Medal  as  prescribed  by  appropriate  regulations 
of  the  Department  of  Transportation. 

Sec.  4.  The  Transportation  Distinguished  Service  Medal  or  device  may  be 
awarded  posthumously  and,  when  so  awarded,  may  be  presented  to  such 
representative  of  the  deceased  as  may  be  deemed  appropriate  by  the  Secretary 
of  Transportation. 


(FR  Doc.  92-30098 
Filed  12-7-92;  4:47  pm] 
Billing  code  3195-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart591  ' 

RIN  320fr-AF02 

Cost*of-Living  Allowances  and  Post 
Differentials  (Nonforeign  Areas) 

agency:  Office  of  Personnel 

Management. 

acTTON:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  include  the  Commonwealth  of 
the  Northern  Mariana  Islands  in  the 
Territory  of  Guam  allowance  and 
differential  area.  The  final  rule  entitles 
certain  Federal  white-collar  employees 
in  the  Commonwealth  of  the  Northern 
Mariana  Islands  to  a  cost-of-living 
allowance  (COLA)  and  reduces  the  post 
differential  currently  payable  in  that 
area.  The  final  rule  also  clarifies  that  the 
area  would  be  known  as  the  Territory  of 
Guam  and  Commonweahb  of  the 
Northern  Mariana  Islands  allowance 
and  differential  area.  In  addition,  these 
regulations  amend  appendices  A  and  B 
to  subpart  B  of  part  S91,  title  5,  Code  of 
Federal  Regulations,  to  add  the  COLA 
and  post  differential  for  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  remove  obsolete  material,  and 
include  the  current  nonforeign  aarea 
COLA  rates  and  post  differentials. 
EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phylhs  G.  Foley,  (202)  606-3710. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  a  proposed  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  21, 1992  (57  FR 140). 
The  proposed  rule  was  designed  to 
expand  the  Guam  allowance  area  to 
include  the  Commonwealth  of  the 
Northern  Mariana  Islands  in  order  to 
improve  pay  equity  among  Federal 
emplojmes  in  these  areas. 


The  30-day  public  comment  period  on 
the  proposed  rule  ended  on  August  20, 
1992.  Comments  were  received  from 
four  employees,  one  Federal  agency, 

6md  the  Resident  Representative  to  the 
U.S.  for  the  Commonwealth  of  the 
Northern  Mariana  Islands.  These 
comments  are  summarized  below. 

The  Resident  Representative  and 
several  employees  were  concerned  that 
some  employees  in  the  Northern 
Mariana  Islands  might  not  receive 
COLA  or,  if  they  received  COLA,  mi^t 
have  their  commissary  and  exchange 
privileges  rescinded.  OPM  has 
established  the  following  COLA  rates  in 
Guam:  (1)  A  Commissary  and  Exchange 
rate  for  employees  who  have  unlimited 
access  to  commissaries  and  exchanges 
by  virtue  of  their  Federal  civilian 
employment,  and  (2)  a  Local  Retail  rate 
for  employees  who  do  not  have  such 
access  or  have  access  for  other  reasons 
(e.g.,  retired  military  and  military 
dependents).  The  current  Commissary 
and  Exchange  COLA  rate  for  Guam  is 
zero,  i.e.,  no  allowance  is  payable. 

Employees  in  the  Northern  Mariana 
Islands  do  not  have  unlimited 
commissary  and  exchange  privileges. 
There  is  only  a  small  exchange  and  no 
commissary  on  the  CNMI.  Therefore, 
employees  must  travel  by  air  or  boat  to 
make  use  of  the  facilities  in  Guam.  In 
recognition  of  this,  OPM  authorizes 
payment  of  only  the  Local  Retail  COLA 
rate  in  the  Northern  Mariana  Islands 
until  such  time  that  full  commissary 
and  exchange  shopping  opportunities 
are  available.  Although  01^  has  no 
authority  concerning  the  extension  of 
commissary  and  exchange  privileges  to 
Federal  civilian  employees,  OPM  has 
written  to  the  responsible  Department  of 
Defense  officials  urging  them  not  to  let 
OPM’s  action  in  authorizing  the  Local 
Retail  rate  for  the  Northern  Mariana 
Islands  have  any  effect  on  the 
commissary  and  exchange  privileges 
that  these  employees  ourently  enjoy. 

One  employee  requested  the  rationale 
for  reducing  the  post  differential  &om 
25  to  20  percent  With  this  final  rule, 
tlie  Commonwealth  of  the  Northern 
Mariana  Islands  ceases  to  exist  as  a 
differential  area,  fostead,  the  Territory 
of  Guam  allowance  and  differential  area 
has  been  expanded  to  encompass  the 
Northern  Mariana  Islands.  This  point 
has  been  clarified  in  the  final  rule. 
Under  §  591.204(b)(5),  the  allowance 
area  is  denoted  as  the  Territory  of  Guam 


and  Commonwealth  of  the  Northern 
Mariana  Islands,  and  §  591.204(b)(5)  (i) 
and  (ii)  have  been  deleted.  The  change 
in  appendix  B  combines  the  Territory  of 
Guam  and  Commonwealth  of  the 
Northern  Mariana  Islands  into  one 
differential  area. 

Several  employees  expressed  concern 
that  the  reduction  in  the  post 
differential  would  reduce  their  take- 
home  pay.  No  employee  will  lose 
money  as  a  result  of  tbe  reduction  in  the 
post  differential.  The  current  COLA  rate 
for  the  Territory  of  Guam  allowance  area 
is  12.5  percent,  and  the  current  post 
differential  is  20  percent.  Post 
differentials  are  payable  to  nonlocal 
hires  to  the  extent  that  both  the  COLA 
and  post  differential,  in  combination,  do 
not  exceed  the  statutory  maximum, 
which  is  25  percent  of  an  employee’s 
hourly  rate  of  basic  pay.  Eligible 
employees  in  the  Northern  Mariana 
Islands  will  receive  the  full  amount  of 
the  COLA,  plus  an  additional  12.5 
percent  post  differential.  The  total  will 
continue  to  be  25  percent  of  basic  pay. 
However,  COLA  is  not  taxable  for 
Federal  income  tax  purposes. 

One  employee  questioned  whether 
COLA  and  post  differential  were 
separate  and  unrelated  allowances  in 
the  U.S.  Code.  Unlike  overseas 
differentials  and  allowances,  the 
allowances  payable  to  certain 
employees  in  nonforeign  areas  are 
combined  under  one  authority  in  the 
law.  The  law  describes  two  kinds  of 
allowances,  one  based  on  living  costs, 
the  other  based  on  conditions  of 
environment — ^i.e.,  the' post  differential. 
The  comhanation  of  the  COLA  and  post 
differential  cannot  exceed  25  percent  of 
an  employee’s  hourly  rate  of  l^sic  pay. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  imder  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  591 

Government  employees.  Travel  and 
transportation  expenses.  Wages. 


1 
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Local  Retail .  This  category  hicludes  those  em¬ 

ployees  who  purchase  goods 
arxt  services  from  private  retail 
establishments. 

Commissary/  This  category  irKludes  those  em- 
Exchange.  ployees  who  shop  at  private  re¬ 
tail  establishments,  but  who,  as 
a  result  of  their  Federal  civilian 
employment,  also  have  unllm- 
Ked  access  to  commissary  and 
exchange  facilities.  This  cat¬ 
egory  Is  established  only  In 
those  allowance  areas  that  have 
these  facilities. 


Note:  Eligibility  for  access  to  military 
commissary  and  exchange  focilities  is 
determined  by  the  appropriate  military 
department  If  an  employee  is  furnished  with 
these  privileges  for  reasons  associated  with 
his  or  her  Federal  civilian  employment,  he  or 
she  will  have  an  identification  card  that 
authorizes  access  to  such  facilities. 

Possession  of  such  an  identification  card — 
i.e.,  one  issued  by  reason  of  his  or  her 
Federal  civilian  employment — ^is  sufficient 
evidence  that  the  employee  uses  the 
focilities. 

4.  In  appendix  B  of  subpart  B,  the 
listing  for  Canton  Island,  Guam,  and 
Commonwealth  of  the  Northern  Mariana 
Islands  are  removed  from  the  table  and 
a  new  listing  for  the  Territory  of  Guam 
and  Commonwealth  of  the  Northern 
Mariana  Islands  is  added  in  alphabetical 
order  to  read  as  follows; 


Restriction  on  Importation  of  Meat 
From  Australia  and  New  Zealand 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  adjusts  the 
quantitative  restrictions  on  meat 
imports  from  Australia  and  New 
T^aland.  This  adjustment  increases  the 
permissible  level  of  meat  imports  from 
Australia  and  New  Zealand  to  reflect 
changes  in  the  estimated  meat  imports 
from  otlier  supplying  countries.  Such  an 
increase  was  provided  for  in  voluntary 
restraint  agreements  with  Australia  and 
New  Zealand. 

Effective  date:  December  16, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  W.  Harvey  (202)  720-8031, 
Dairy,  Livestock  and  Poultry  Division, 
Foreign  Agricultural  Service,  USDA, 
room  6616,  South  Building, 
Washington,  DC  20250. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  Executive  Order 
11539,  as  amended,  the  Office  of  the 
United  States  Trade  Representative  has 
negotiated  agreements  with  the 
Governments  of  Australia  and  New 
Zealand  whereby  those  coimtries  have 
voluntarily  agreed  to  limit  the  quantity 
of  certain  meats  imported  into  the 
United  States  during  calendar  year 
1992.  Those  agreements  provided  that, 
if  it  is  subsequently  estimated  by  the 
United  States  that  the  amount  of  meat 
imported  from  other  supplying 
countries  is  expected  to  less  than  the 
projected  total  use  in  negotiating  the 
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maximum  level  of  imports  contained  in 
those  agreements,  then^he  United  States 
will  promptly  increase  the  total  level  of 
permissible  imports  from  Australia  and 
New  Zealand  by  the  estimated  amoimt 
of  the  shortfall  from  other  supplying 
countries.  On  November  6. 1992  (57  FR 
5301S),  a  reallocation  totaling  20.4 
million  pounds  was  made  increasing  the 
limitations  for  calendar  year  1992  for 
Australia  from  736.8  to  749.46  million 
poimds  and  New  Zealand  from  446.8  to 
454.54  million  pounds.  An  additional 
shortfall  is  now  expected  to  occur. 
Accordingly,  this  final  rule  provides  for 
an  increase  in  the  permissible  level  of 
imports  fiom  Australia  and  New 
Zealand  to  reflect  a  second  shortfall 
reallocation  to  Aiistralia  and  New 
Zealand. 

The  concurrence  of  the  Secretary  of 
State  and  the  United  States  Trade 
Representative  has  been  obtained  for  the 
issuance  of  these  reflations. 

The  action  taken  herewith  has  been 
determined  to  involve  foreign  aflairs 
functions  of  the  United  States. 

Therefore,  this  regulation  falls  within 
the  foreign  affairs  exception  of 
Executive  Order  12291  and  the 
provisions  of  5  U.S.C  553  with  respect 
to  proposed  rulemaking.  Further,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply  to  this  rule  since  the 
proposed  rulemaking  provisions  of  5 
U.S.C.  553  do  not  apply. 

Lie!  of  Subjects  in  7  CFR  Part  16 

Imports,  Meat  and  meat  products. 

Accordingly,  Subpart  A  of  part  16  of 
title  7  of  the  C^e  of  Federal 
Regulations  is  amended  as  follows: 

PART  1&--4JM(TATiONS  ON  IMPORTS 
OF  MEAT 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Audiority:  19  U.S.C.  2253  Note,  7  U.S.C 
1854,  and  B.0. 11539  (35  FR  10733),  as 
amended  by  B.0. 12188  (45  FR  989). 

2.  Section  16.5  is  revised  as  follows: 

i  16.5  Quantitative  restrictions. 

(a)  Imports  from  Australia.  During  the 
calendar  year  1992,  no  more  than  751.38 
million  pounds  of  meat  exported  from 
Australia  in  the  form  in  which  it  would 
fall  within  the  definition  of  meat  in 
harmonized  Tarifl  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40,  0201.20.60, 0201.30.40, 
0201.30.60,  0202.10.00,  0202.20.40, 
0202.20.60,  0202.30.40,  0202.30.60, 
0204.21.00,  0204.22.40, 0204.23.40, 
0204.41.00, 0204.42.40,  0204.43.40,  and 
0204.50.00,  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States, 


whether  shipped  directly  or  indirectly 
from  Australia  to  the  United  States. 

(b)  Imports  from  New  Zealand.  During 
calendar  year  1902,  no  more  than  455.72 
million  pounds  of  meat  exported  from 
New  Zealand  in  the  form  in  which  it 
would  fall  within  the  definition  of  meat 
in  Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.40,  0201.20.60, 0201.30.40, 
0201.30.60,  0202.10.00,  0202.20.40, 
0202.20.60,  0202.30.40,  0202.30.60, 
0204.21.00,  0204.22.40, 0204.23.40, 
0204.41.00,  0204.42.40, 0204.43.40,  and 
0204.50.00,  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States, 
whether  shipped  directly  or  indirectly 
burn  New  Z^and  to  the  United  States. 

Issued  at  Washington,  DC,  December  4, 
1992. 

Roland  R.  Vautour, 

Acting  Secretary  of  Agriculture. 

(FR  Doc  92-30028  Filed  12-8-92;  8:45  am] 
aajJNO  CODE  s4ia-t»-M 

Agricuftural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Regulation  739] 

Navel  Orangea  Grown  In  Arizona  and 
Designated  Part  of  California 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  Califomia-Arizona  navel 
oranges  that  may  be  shipped  to 
domestic  markets  during  the  period 
fiom  December  4  throu^  Deramber  10, 
1992.  Consistent  with  program 
objectives,  such  action  is  needed  to 
establish  and  maintain  orderly 
marketing  conditions  for  fiosh 
Califomia-Arizona  navel  oranges  for  the 
specified  week.  Regulation  was 
recommended  by  the  Navel  Orange 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  navel  orange 
marketing  order. 

EFFECTIVE  DATE:  Regulation  739  (7  CFR 
907.1039]  is  effective  for  the  period 
from  December  4  through  December  10, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christian  D.  Nissan,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2523‘-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-5127;  or  Robert 
Curry,  California  Marketing  Field  Office, 


Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California,  93721;  telephone:  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  907  [7  CFR  part  907],  as  amended, 
regulating  the  hwdling  of  navel  oranges 
grown  in  Arizona  and  designated  part  of 
California.  This  order  is  effective  under 
the  Amcultural  Marketing  Agreement 
Act  of  1937,  as  amended,  hereinafter 
referred  to  as  the  “Act." 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major"  mle. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subj^  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefinm.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Piirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  the 
use  of  volume  regulations  on  small 
entities  as  well  as  larger  ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 


b8126  Federal  Regiater  /  Vol.  57,  No.  237  /  Wednesday,  December  9.  1992  /  Rules  and  Regulations 


unique  in  that  they  are  brou^t  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  130  handlers 
of  California-Axizona  navel  oranges 
subject  to  regulation  imder  the  navel 
orange  marketing  order  and 
approximately  4,000  navel  orange 
producers  in  California  and  Arizona. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultriral  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
CaUfomia-Arizona  navel  oranges  may  be 
classified  as  small  entities. 

The  Califomia-Arizona  navel  orange 
industry  is  characterized  by  a  large 
number  of  growers  located  over  a  wide 
area.  The  production  area  is  divided 
into  four  aistricts  which  span  Arizona 
and  part  of  California.  The  largest 
proportion  of  navel  orange  pr^uction  is 
located  in  District  1.  Central  California, 
which  represented  about  85  percent  of 
the  total  production  in  1991-92.  District 

2  is  located  in  the  southern  coastal  area 
of  California  and  represented  about  13 
percent  of  1991-92  production;  District 

3  is  the  desert  area  of  California  and 
Arizona,  and  it  represmited  slightly  less 
than  2  percent;  and  District  4,  which 
represented  less  than  1  percent,  i.s 
northern  California. 

The  Committee  adopted  its  marketing 
policy  for  the  1992-93  season  on  )uly 

28. 1992,  The  Committee  reviewed  its 
mariceting  policy  at  district  meetings  as 
follows:  Districts  1  and  4  on  September 

22. 1992,  in  Visalia,  California;  and 
Districts  2  and  3  on  September  29, 1992, 
in  Ontario,  California.  The  Committee 
revised  its  crop  estimate,  utilization, 
and  shipping  schedule  at  its  September 
22  meeting  and  revised  them  again  at  its 
November  17  meeting.  At  its  November 
24  meeting  and  again  at  its  December  1 
meeting,  the  Committee  adopted 
another  revised  shipping  schedule.  The 
marketing  policy  dis^ssed,  among 
other  things,  the  potential  use  of  volume 
regulations  for  the  Misuing  season.  The 
marketing  policy  and  the  revised 
shipping  s^edule  are  available  from  the 
Committee  or  Mr.  Nissen. 

The  Committee’s  revised  estimate  of 
1992-93  production  is  85,500  cars  (one 
car  equals  1,000  cartons  at  37.5  pounds 
net  weight  each),  as  compared  with 
72,644  cars  during  the  1991-92  season. 
The  Committee  has  estimated  that  about 
61  percent  of  the  1992-93  crop  of 
85,500  cars  will  be  utilized  in  firesh 
domestic  channels  (52,200  cars),  with  - 


the  remainder  being  exported  fresh  (12 
percent),  processed  (25  percent],  or 
designated  for  other  uses  (2  percent). 
This  compares  with  the  1991-92  total  of 
44,875  cars  shipped  to  fresh  domestic 
markets,  about  62  percent  of  that  year’s 

CTM. 

Based  on  the  Committee’s  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other 
information  available  to  the  Department, 
the  costs  of  implementing  this 

Xlation  are  expected  to  be  more  than 
It  by  the  potential  benefits  of 
regulation. 

A  proposed  rule,  based  on  the 
Committee’s  1992-93  marketing  policy, 
was  published  on  October  23, 1992,  in 
the  Federal  Register  [57  FR  48340] 
inviting  comments  on  the  quantities  of 
fresh  Califomia-Arizona  navel  oranges 
that  may  be  shipped  weekly  to  domestic 
markets  for  the  10-week  period  from  the 
wedk  ending  November  5  through  the 
week  ending  January  7, 1993.  That  rule 
provided  interested  persons  the 
opportimity  to  comment  on  a  proposed 
weekly  volume  regulation  shipping 
level  of  1,800,000  cartons  for  the  week 
ending  December  10. 

Five  comments  have  been  received, 
one  from  Sequoia  Orange  Company,  Lnc. 
(Sequoia),  one  from  Foothill  Farms,  two 
from  Bee  Sweet  Citrus,  Inc.  (Bee  Sweet), 
and  one  from  the  Small  Business 
Administration’s  Office  of  Advocacy 
(SBA).  The  comments  addressed  all  ten 
weeks  of  the  proposed  rule.  The  Sequoia 
and  Foothill  Farms  commmits  were 
addressed  in  the  final  mle  published  on 
November  17, 1992,  in  the  Federal 
Register  [57  HI  54169),  the  initial 
comment  by  Bee  Sweet  was  addressed 
in  the  final  rule  published  in  the 
Federal  Register  on  November  23, 1992, 
[57  FR  54898],  and  the  comment  by  the 
SBA  was  addressed  in  the  final  rule 
published  in  the  Federal  Register  on 
December  1, 1992,  [57  FR  56803].  These 
comments  warrant  no  further 
discussion. 

In  its  second  comment.  Bee  Sweet 
stated  that  handlers  are  unable  to  move 
the  crop  in  a  consistent  manner,  as  a 
result  of  the  marketing  order,  and  that 
the  on^  of  prorate  has  made  supplies 
fluctuate.  On  an  intraseasonal  b^is,  the 
program  promotes  orderly  marketing, 
the  purpose  of  which  is  to  furnish 
sufficient  navel  orange  supplies  to  fresh 
markets  throughout  me  season  and  to 
avoid  price-depressing  excessive 
shipments,  particularly  during  the  first 
few  months  of  the  season  when  supplies 
are  heaviest 

If  the  program  were  discontinued, 
projections  based  on  historical 
relationships  suggest  that  the  short-run 
effects  would  be  much  greater 


variability  in  weekly  supplies  and 
prices  than  occurs  with  the  use  of 
prorate  regulations.  Furthermore, 
matiire  navel  oranges  can  be  stored  on 
the  tree  and  picked  as  needed  to  provide 
the  market  with  a  more  even 
distribution  of  supplies  during  the 
season.  This  on-tree  storage  frature  is 
particularly  valuable  early  in  the  season 
when  a  large  portion  of  the  crop  is  often 
mature  but  the  market  may  not  be  able 
to  absorb  that  amount  of  i^it  at  the 
time. 

Bee  Sweet  commented  that  because 
the  crop  is  so  large,  there  should  be 
opm  movemmt.  The  1992-93 
Califomia-Arizona  navel  orange  crop  is 
large,  currently  estimated  at  85,500  cars, 
compared  to  a  previous  5  year  average 
of  74,369  cars  (not  including  the  1990- 
91  freeze  year).  However,  the  large  size 
of  this  season’s  navel  mange  crop  was 
a  factor  in  the  Department’s  decision  to 
approve  the  use  of  prorate  to  provide 
orderly  movement  of  the  navel  orange 
crop  into  marketing  channels  without 
disruptive  gluts  and  accompanying 

Erice  swings.  Movement  of  the  crop  has 
een  proce^ing  at  a  normal  rate  as 
compared  to  recent  years,  with  about  10 
percmit  of  the  total  crop  having  already 
been  marketed. 

Bee  Sweet  also  conunented  that,  since 
prorate  was  implemented,  prices  have 
continued  to  fall.  Navel  orange  prices 
nofmally  do  begin  at  a  high  level  at  the 
beginning  of  the  season  when  supplies 
available  for  shipment  are  limited. 
However,  as  supplies  become  available, 
prices  drop  over  the  first  few  months  of 
the  season,  but  then  stabilize  for  the 
remainder  of  the  season.  The  use  of 
prorate  regulation  may  not  prevent  this 
early  season  decline,  but  it  can  help 
moderate  extreme  fluctuations  in  price 
by  stabilizing  the  flow  of  product  to 
market.  The  regulatory  procediues 
which  the  Department  must  follow 
ensure  that  prorate  allocations  for  each 
week  are  responsive  to  changing  market 
conditions.  Thus,  volume  r^ulations 
can  provide  for  the  maintenance  of 
eunple  supplies  of  navel  oranges  to 
consumers  at  times  when  they  are 
needed  and  the  ability  to  obtain  a  price 
which  will  provide  growers  the 
incentive  to  stay  in  business. 

Bee  Sweet’s  last  point  was  that  the 
marketing  order  hurts  growers,  packers, 
the  labor  force,  and  the  consumer.  The 
goal  of  regulation  is  to  increase  returns 
to  growers  while  providing  consumers 
an  adequate  supply  of  the  commodity  in 
the  marketplace.  Volume  regulations 
can  lengthen  the  season  during  which 
oranges  are  shipped,  creating  a  longer 
period  of  time  in  which  citrus 
harvesters  and  packing  line  crews  may 
be  employed.  Moreover,  the  stability 
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which  growers  seek  through  the 
marketing  order  regulations  is  of  benefit 
to  harvesting  and  packing  crews  as  well. 
The  aim  of  prorate  is  to  provide  steady 
supplies  at  as  reasonable  and  as  stable 
prices  as  practicable,  thereby  protecting 
the  interests  of  growers,  packers, 
workers  in  the  navel  industry,  and 
consumers  of  navel  oranges. 

Therefore,  for  the  reasons  stated,  the 
above  comments  in  opposition  to  the 
proposed  rule,  as  well  as  the 
alternatives  presented,  are  denied. 

The  Committee  met  publicly  on 
December  1, 1992,  in  Newhall, 

California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  recommended,  with  eight 
members  voting  in  favor,  two  opposing, 
and  one  abstaining,  that  1,800,000 
cartons  is  the  quantity  of  navel  oranges 
deemed  advisable  to  be  shipped  to  fresh 
domestic  markets  during  the  specified 
week.  The  marketing  information  and 
data  provided  to  the  Committee  and 
used  in  its  deliberations  was  compiled 
by  the  Committee’s  staff  or  presented  by 
Committee  members  at  the  meeting. 

This  information  included,  but  was  not 
limited  to,  price  data  for  the  previous 
week  from  Department  market  news 
reports  and  other  sources,  preceding 
week’s  shipments  and  shipments  to 
date,  crop  conditions  and  weather  and 
transportation  conditions. 

The  Department  reviewed  the 
Committee’s  recommendation  in  light  of 
the  Committee’s  projections  as  set  forth 
in  its  1992-93,  marketing  policy,  and 
December  1  revised  shipping  schedule. 
The  recommended  amount  of  1,800,000 
cartons  is  consistent  with  the  amount  of 
cartons  specified  in  the  proposed  rule, 
and  is  100,000  cartons  below  the 
amount  specified  in  the  Committee’s 
revised  shipping  schedule.  Of  the 
1,800,000  cartons,  94.8  percent  or 
1,706,000  cartons  are  allotted  for 
District  1,  and  5.2  percent  or  94,000 
cartons  are  allotted  for  District  3. 
Handlers  in  Districts  2  and  4  will  not  be 
regulated  as  they  are  not  shipping  a 
sufficient  quantity  of  navel  oranges  to 
warrant  volume  regulation  at  this  time. 

During  the  week  ending  on  November 
26, 1992,  shipments  of  navel  oranges  to 
fresh  domestic  markets,  including 
Canada,  totaled  1,156,000  cartons, 
compared  with  1,273,000  cartons 
shipped  during  the  week  ending  on 
November  28, 1991.  Export  shipments 
totaled  132,000  cartons,  compared  with 
183,000  cartons  shipped  during  the 
week  ending  on  November  28, 1991. 
Processing  and  other  uses  accounted  for 
340,000  cartons,  compared  with  236,000 
(Ortons  shipped  during  the  week  ending 
on  November  28, 1991. 


Fresh  domestic  shipments  to  date  this 
season  total  6,388,000  cartons, 
compared  with  2,726,000  cartons 
shipped  by  this  time  last  season.  Export 
shipments  total  378,000  cartons, 
compared  with  500,000  cartons  shipped 
by  tffis  time  last  season.  Processing  and 
other  use  shipments  total  2,116,000 
cartons,  compared  with  626,000  cartons 
shmped  by  this  time  last  season. 

For  the  week  ending  November  26, 
regulated  shipments  of  navel  oranges  to 
the  fresh  domestic  market  were 
1,143,000  cartons  on  an  adjusted 
allotment  of  1,464,000  cartons,  which 
resulted  in  net  undershipments  of  about 
321,000  cartons.  Regulated  general 
maturity  shipments  for  the  current  week 
(November  27  through  December  3, 

1992)  are  estimated  at  1,490,000  cartons 
on  an  adjusted  allotment  of  1,379,000 
cartons.  Thus,  overshipments  of  about 
111,000  cartons  could  be  carried 
forward  into  the  week  ending  on 
December  10, 1992. 

The  average  f.o.b.  shipping  point 
price  for  the  week  ending  on  November 
26, 1992,  was  $7.63  per  carton  based  on 
a  reported  sales  volume  of  639,000 
cartons.  The  season  average  f.o.b. 
shipping  point  price  to  date  is  $8.36  per 
carton.  The  average  f.o.b.  shipping  point 
price  for  the  week  ending  on  November 
28, 1991,  was  $10.39  per  carton;  the 
season  average  f.o.b.  shipping  point 
price  at  this  time  last  year  was  $11.45. 

The  Department’s  Market  News 
Service  reported  that,  as  of  December  1, 
trading  on  Califomia-Arizona  navel 
oranges  sizes  48-72  is  "moderate”,  and 
"fairly  slow”  for  all  other  sizes. 

However,  it  was  reported  that 
movement  is  expected  to  increase.  The 
market  was  reported  as  "unchanged.” 

At  the  meeting.  Committee  members 
discussed  implementing  volume 
regulation  at  this  time,  as  well  as 
different  levels  of  allotment.  'Two 
members  expressed  concern  about  the 
amount  of  oranges  displaying  puff  and 
crease.  A  Committee  staff  member 
reported  that  there  are  indications  of 
puff  and  crease  in  District  1,  and  that  it 
is  a  sign  of  over  maturity.  One 
Committee  member  indicated 
inventories  have  been  reduced.  Several 
members  commented  that  the  allotment 
established  last  week  had  helped. 
However,  two  members  stated  that 
prices  are  still  unstable.  The  majority  of 
Committee  members  favored  the 
issuance  of  general  maturity  allotment 
for  Districts  1  and  3  at  1,800,000 
cartons,  100,000  cartons  lower  than 
scheduled,  while  two  Committee 
members  favored  open  movement  at  this 
time. 

According  to  the  National 
Agricultural  Statistics  Service,  the 


1991-92  season  average  fresh  equivalent 
on-tree  price  for  Califomia-Arizona 
navel  oranges  was  $5.29  per  carton,  71 
percent  of  the  season  average  parity 
equivalent  price  of  $7.43  per  carton. 
Based  upon  fresh  utilization  levels 
indicated  by  the  Committee  and  an 
econometric  model  developed  by  the 
Department,  the  1992-93  season  average 
fresh  on-tree  price  is  estimated  at  $3.49 
per  carton,  almut  45  percent  of  the 
estimated  fresh  on-tree  parity  equivalent 
price  of  $7.83  per  ctulon. 

Limiting  the  quantity  of  navel  oranges 
that  may  be  shipped  during  the  period 
from  December  4  through  December  10, 
1992,  would  be  consistent  with  the 
provisions  of  the  marketing  order  by 
tending  to  establish  and  maintain,  in  the 
interest  of  producers  and  consumers,  an 
orderly  flow  of  navel  oranges  to  market. 

Based  on  considerations  of  supply 
and  market  conditions,  and  the 
evaluation  of  alternatives  to  the 
implementation  of  this  volume 
regulation,  the  Administrator  of  the 
AMS  has  determined  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register. 

This  is  because  there  is  insufficient  time 
between  the  date  of  the  final 
recommendation  of  the  Committee 
based  on  the  latest  marketing 
information,  and  the  effective  date 
necessary  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  needs  to  be  effective  for 
the  regulatory  week  which  begins  on 
December  4, 1992.  Interested  persons 
were  given  the  opportunity  to  comment 
on  a  proposed  rule  published  on 
October  23, 1992,  in  the  Federal 
Register  (57  FR  48340].  Further, 
interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  prior  to  and  at 
an  open  meeting,  and  handlers  were 
appraised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  specified. 

List  of  Subjects  in  7  CFR  Part  907 

Marketing  agreements.  Oranges, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  907  is  amended  as 
follows: 
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PART  907— [AMENDED] 

1.  The  authority  citation  for  7  C3TI 
Part  907  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 


2.  Section  907.1039  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 


S907.1039  Navel  Orange  Regulation  739. 

The  quantity  of  navel  oranges  grown 
in  California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  4  through  December  10, 1992, 
is  established  as  follows: 


Distrtd  1 

District  2 

District  3 

[}istiict4 

Total 

Cartons/  %  (000) 

Cartons/ 

%(000) 

Cartons/ 

%(000) 

Cartons/ 

%(000) 

Cartons 

(000) 

1  TnflAU  ft  . . .  . . . . . 

Open  . 

94/5.2 

Open  . 

1,800 

Dated:  December  2, 1992. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  92-29969  Filed  12-7-92;  9:57  am) 
BILUNG  CODE  MIO-Oa-M 


7  CFR  Part  910 
[Lemon  Regulation  764] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  California-Arizona 
lemons  that  may  be  shipped  to  fresh 
domestic  markets  during  the  period 
from  December  6  throu^  December  12, 
1992.  Consistent  with  program 
objectives,  such  action  is  needed  to 
balance  the  supplies  of  fresh  lemons 
with  the  demand  for  such  lemons 
during  the  period  specified.  This  action 
was  recommended  by  the  Lemon 
Administrative  Committee  (Committee), 
which  is  responsible  for  local 
administration  of  the  lemon  marketing 
order, 

EFFECTIVE  DATE:  Regulation  764  [7  CFR 
910.1064]  is  effective  for  the  period 
from  December  6  through  December  12, 
1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  690-3670;  or  Martin 
Engeler,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California,  93721;  telephone;  (209)  487- 
5901. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 


No.  910  [7  CFR  Part  910),  as  amended, 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona.  This  order  is 
effective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  hereinafter  referred  to  as  the 
Act. 

This  final  rule  has  been  reviewed  by 
the  Department  of  Agriculture 
(Department)  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  “non-major”  rule. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  state  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
tlie  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  &e  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
action  on  small  entities  as  well  as  larger 
ones. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  ere  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,000  lemon  producers 
in  the  regulated  area.  Small  agricultural 

producers  have  been  defined  by  the _ 

Small  Business  Administration  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of 
handlers  and  producers  of  California- 
Arizona  lemons  may  be  classified  as 
small  entities. 

The  Committee  adopted  its  marketing 
policy  for  the  1992-93  season  on  May 
5, 1992.  The  marketing  policy 
discussed,  among  other  things,  the 
potential  use  of  volume  and  size 
regulations  for  the  ensuing  season.  This 
marketing  policy  is  available  from  the 
Committee  or  Mr.  Johnson. 

Based  on  its  revised  crop  estimate  of 
44,170  cars,  the  Committee  estimates 
that  about  40  percent  of  the  1992-93 
crop  will  be  utilized  in  firesh  domestic 
channels  (17,750  cars),  compared  with 
the  1991-92  total  of  approximately 
17,000  cars.  Fresh  exports  are  projected 
at  16  percent  of  the  total  1992-93  crop 
utilization,  the  same  percentage  for 
1991-92.  Processed  and  other  uses 
would  account  for  the  residual  44 
percent,  again  the  same  percentage  for 
the  1991-92  crop. 

Based  on  the  Committee’s  marketing 
policy,  the  crop  and  market  information 
provided  by  the  Committee,  and  other  j 
information  available  to  the  Departmenf; 
the  costs  of  implementing  this 
regulation  are  expected  to  be  more  than 
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of&et  by  the  potential  benefits  of 
regulation. 

A  prop<M8d  rule,  based  on  the 
Committee’s  1992-93  marketing  policy, 
was  published  October  29, 1992,  in  the 
Federal  Register  [5?  FR  4M23]  inviting 
comments  on  the  quantities  of  firesh 
California- Arizona  lemons  that  may  be 
shipped  weekly  to  domestic  markets  for 
the  10-week  period  horn  the  week 
ending  November  14, 1992,  through  the 
week  ending  January  16, 1993.  That  rule 
provided  interested  persons  the 
opportunity  to  comment  on  a  proposed 
weekly  volume  regulation  shipping 
level  of  360,000  cartons  for  the  week 
ending  December  12, 1992. 

Two  comments  were  received,  one 
from  Associated  Citrus  Packers,  Inc., 
and  one  from  Sequoia  Orange  Company, 
Inc.  The  comments  address^  all  10 
weeks  of  the  proposed  rule.  Both 
comments  were  addressed  in  the  final 
rule  published  on  November  23, 1992, 
in  the  Federal  Register  [57  FR  54900]. 
These  comments  warrant  no  further 
discussion. 

The  Committee  met  publicly  on 
December  2, 1992,  in  Yuma,  Arizona,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and, 
by  an  11  to  2  vote,  recommended  that 
360,000  cartons  is  the  quantity  of 
lemons  deemed  advisable  to  be  shipped 
to  fiesh  domestic  markets  during  the 
specified  week.  The  marketing 
information  and  data  provided  to  the 
Committee  and  used  in  its  deliberations 
were  compiled  by  the  Committee’s  staff 
or  presented  by  Committee  members  at 
the  meeting.  ‘This  information  included, 
but  was  not  limited  to,  price  data  for  the 
previous  week  from  Department  market 
news  reports  and  othw  sovuces,  the 
preceding  week’s  shipments  and 
shipments  to  date,  crop  conditions,  and 
weather  and  transportation  conditions. 

The  Department  reviewed  the 
Committee’s  recommendation  in  light  of 
the  Committee’s  projections  as  set  forth 
in  its  1992-93  marketing  policy.  This 
recommended  amount  is  consistent 
with  the  amount  specified  in  the 
propo^  rule. 

Ehiring  the  week  ending  on  November 
28, 1992,  shipments  of  lemons  to  fresh 
domestic  markets,  including  Canada, 
totaled  249,000  cartons  compared  with 
235,000  cartons  shipped  during  the 
week  ending  on  November  30, 1991. 
Export  shipments  totaled  102,000 
caitmis  compared  with  115,000  cartons 
shipped  during  the  week  ending  cm 
November  30, 1991.  Processing  and 
other  uses  accounted  for  388,000 
cartons  compared  with  235,000  cartons 
shipped  during  the  week  ending  on 
November  30, 1991.  Regulated 
shipments  fur  the  currwit  week 


(November  29, 1992,  through  December 
5, 1992)  are  estimate  at  320,000 
cartons. 

Fresh  domestic  shipments  to  date  for 
the  1992-93  season  total  5,668,000 
cartons  compared  with  4,774,000 
cartons  shipped  by  this  time  during  the 
1991-02  season.  Exp<xt  shipments  total 
2,096,000  cartons  compared  with 
2,094,000  cartons  shipped  by  this  time 
during  1991-92.  Prorassing  and  other 
use  shipments  total  5,018,000  cartons 
compa^  with  2,630,000  cartons 
shmped  by  this  time  durii^  1091-92. 

The  average  f.o.b.  shipping  point 
price  for  the  week  ending  on  November 
28, 1992,  was  $9.21  per  carton  based  on 
a  reported  sales  volmne  of  248,000 
cartons  compared  with  the  previous 
week’s  aver^  of  $8.48  per  carton  on  a 
reported  sales  volume  of  280,000 
cartons.  The  1992-93  season  average 
f.o.b.  shipping  point  price  to  date  is 
$12.09  per  carton.  The  average  f.o.b. 
shipping  point  price  for  the  week 
ending  on  November  30, 1991,  was 
$14.30  per  carton:  the  season  average 
f.o.b.  shipping  point  price  at  this  time 
during  1991-92  was  $17.29  per  carton. 

The  Department’s  Market  News 
Service  reported  that,  as  of  December  1, 
demand  for  lemons  sizes  140  to  235  is 
higher,  and  for  other  sizes  ’’about 
unchanged”. 

At  the  meeting.  Committee  members 
discussed  different  levels  of  shipments, 
as  well  as  crop  and  field  conditions.  The 
majority  of  Committee  members  stated 
that  due  to  volume  regulations  being 
implemented  the  previous  week,  the 
lemon  market  has  stabilized.  However, 
the  export  market  continues  to  be 
depressed  which  exerts  pressure  on  the 
domestic  market.  Members  supporting 
volume  regulation  cited  the  ne^  for 
continued  market  stability  and  good 
returns  to  growers.  Two  Committee 
members  supported  a  lower  level  of 
volume  regulations  to  increase  returns. 
Thus,  the  Committee,  by  a  11  to  2  vote, 
recommended  volmne  regulation  be 
established  at  360,000  cartons  for  the 
week  ending  on  December  12, 1992. 

According  to  the  National 
Agricultural  Statistics  Service,  the 
season-to-date  on-tree  price  for 
Califomia-Arizona  fiow  lemons  is  $7.29 
per  carton.  72  percent  of  the  season-to- 
date  parity  equivalent  price.  The  season 
average  fresh  on-tree  price  is  projected 
at  $9.12  per  carton,  83  percent  of  the 
preliminary  season  average  parity 
equivalent  price  of  $10.96  per  carton. 

umiting  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  from 
De^mber  6  through  Dumber  12, 1992, 
would  be  consistent  with  the  provisions 
of  the  marketing  order  by  tending  to 
establish  and  maintain,  in  the  interest  of 


Sroducers  and  consumers,  an  orderly 
ow  of  lemons  to  maricet. 

Based  on  considerations  of  supply 
and  market  conditions,  and  the 
evaluation  of  alternatives  to  the 
implementation  of  this  volume 
reflation,  the  Administrator  of  the 
AMS  has  detormined  that  this  rule  vrill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  that  this  action  will  tend  to 
efiectuate  the  declared  policy  of  the  Act 
Pxirsuant  to  5  U.S.C  553,  it  is  further 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  a<^on  until  30  days  aftm 
publication  in  the  Federal  Register. 

.  This  is  because  there  is  insufl^dent  time 
between  the  date  of  the  final 
recommendation  of  the  Committee, 
based  on  the  latest  marketing 
information,  and  the  effective  date 
necessary  to  effectuate  the  declared 
policy  of  the  Act. 

This  action  needs  to  be  effective  for 
the  regulatory  week  which  begins  on 
December  6, 1992.  Interested  persons 
were  given  the  opportimity  to  comment 
on  a  proposed  nUe  published  on 
October  29, 1992,  in  the  Federal 
Register  (57  FR  49023).  Further, 
interested  persons  were  given  an 
opportimity  to  submit  information  and 
views  on  the  regulation  prior  to  and  at 
an  open  meeting,  and  handlers  were 
apprised  of  its  provisions  and  effective 
time.  It  is  necessary,  therefore,  in  order 
to  effectuate  the  declared  purposes  of 
the  Act,  to  make  this  regulatory 
provision  effective  as  spedfied. 

List  of  Sub  jects  in  7  CFR  Part  910 

Lemons,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  91fr-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  dtation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  910.1064  is  added  to  read 
as  follouvs: 

Note:  This  section  will  not  appear  In  the 
Code  of  Federal  Regulations. 

$910.1064  Lemon  Regulation  764. 

The  quantiw  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  from 
December  6  through  Decmnber  12, 1992, 
is  established  at  360,000  cartons. 
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Dated:  December  3, 1992. 

Qiaries  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 

(FR  Doc.  92-29970  Filed  12-7-92;  10:10  am) 
BU.LING  CODE  3410-<)9-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  54 
[Docket  No.  91-150-2] 

Scrapie  Indemnification 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  revising  our  scrapie 
regulations  regarding  payment  of 
indemnification  resulting  from  the 
destruction  of  sheep  or  goats  affected  by 
scrapie  or  exposed  to  scrapie,  and 
bloodline  animals,  by  removing  the 
provisions  for  bloodline  animals, 
establishing  an  indenmification 
payment  amovmt  of  $150  for  registered 
animals  and  $50  for  other  animals,  and 
by  making  other,  nonsubstantive 
changes.  This  rule,  which  is  based  on  a 
consensus  reached  by  the  Scrapie 
Negotiated  Rulemaking  Advisory 
Committee,  will  affect  the  owners  of 
sheep  or  goat  flocks  participating  in  the 
indemnification  program  by  reducing 
the  maximum  indemnification  that  may 
be  paid  for  each  sheep  or  goat  and  by 
establishing  new  requirements  for  the 
payment  of  indenmity  because  of 
scrapie. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Cqlgrove,  Chief  Staff  Veterinarian, 
Sheep,  Goat,  Equine,  and  Poultry 
Diseases  Staff,  VS,  APHIS,  USDA,  room 
769,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
6954. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  54  (referred  to 
below  as  the  reflations)  include 
provisions  for  &e  payment  of  Federal 
indemnification  to  the  owners  of  sheep 
and  goats  destroyed  due  to  the  disease 
scrapie.  Under  the  current  regulations,  if 
an  animal  is  destroyed  because  it  is 
determined  to  be  either  affected  with 
scrapie,  exposed  to  scrapie,  or  in  the 
bloodline  of  an  animal  affected  with 
scrapie,  indemnification  may  be  paid  to 
its  owner  following  appraisal  of  the 
animal  at  fair  market  value.  The 
appraisal  is  done  by  an  appraiser 
selected  and  employed  by  Veterinary 
Services,  or,  if  the  owner  and  State 
representative  approve,  the  appraisal 
may  be  done  by  a  Veterinary  Services 


representative,  either  alone  or  with  a 
State  representative.  The  owner  must 
agree,  in  writing,  to  accept  this 
compensation  ^m  the  United  States 
government  before  the  indenmification 
is  paid. 

The  indemnification  ceiling  has  been 
increased  several  times  since  the 
regulations  were  first  promulgated  in 
1954  and  is  provided  in  §  54.7(a)  of  the 
regulations.  Until  this  rule  becomes 
effective,  the  amount  paid  to  the  owner 
as  indemnification  is  equal  to  two-thirds 
of  the  appraised  value  of  the  animal,  not 
to  exceed  $300  per  head. 

On  July  30, 1992,  we  published  two 
documents  in  the  Federal  Register 
concerning  our  scrapie  programs  that 
were  developed  using  negotiated 
rulemaking.  These  documents  reflected 
a  consensus  reached  by  the  Scrapie 
Negotiated  Rulemaking  Advisory 
Committee  (the  Committee),  a  group 
consisting  of  representatives  from  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  sheep  bree^ng 
organizations,  sheep  industries,  and 
other  parties  with  a  stake  in  scrapie 
issues.  One  of  the  documents  published 
was  a  final  rule  establishing  the 
Voluntary  Scrapie  Flock  Certification 
Program  (57  FR  33625-33633,  Docket 
No.  91-019-2).  The  other  document  was 
a  proposal  (57  FR  33656-33661,  Docket 
No.  91-150-1)  to  amend  o\ir  scrapie 
indemnification  program  by  removing 
the  provisions  for  bloodline  animals, 
establishing  an  indemnification 
pajrment  amoxmt  of  $150  for  registered 
animals  and  $50  for  other  animals,  and 
by  making  other,  nonsubstantive 
changes.  This  proposal,  referred  to 
below  as  the  proposed  rule,  invited 
comments  to  be  submitted  on  or  before 
September  14, 1992. 

Proposed  Rule  Comments  and 
Responses 

We  received  nine  comments  prior  to 
the  closing  date.  All  the  comments 
supported  the  indemnity  program. 

Seven  of  the  commenters  also  suggested 
that  the  indemnity  program  should  be 
available  only  for  a  limited  time  period, 
an  alternative  discussed  in  the  proposed 
rule.  One  of  the  commenters  also 
suggested  that  animals  to  be  destroyed 
under  the  indemnity  program  could  be 
sold  to  slaughter,  and  the  sale  price 
subtracted  horn  the  Federal  indemnity 
payment,  thus  reducing  Federal 
indemnity  costs.  This  commenter  also 
suggested  that  heads  and  offal  firom 
these  sheep  could  be  collected  and 
incinerated  at  slaughter  to  eliminate 
those  tissues  with  &e  highest  risk  of 
spreading  scrapie. 


Limited  Time  Period 

The  commenters  requesting  a  limited 
time  period  noted  that  the  Committee 
supported  a  scrapie  indemnity  program 
limited  to  6  months  of  operation,  to 
encourage  owners  of  eligible  animals  to 
promptly  apply  for  indemnity,  which 
would  facilitate  a  rapid  and  thorough 
“clean-up”  of  flocks  that  may  spread 
scrapie.  The  Committee  viewed  such  a 
“clean-up”  period  as  complementary  to 
establishment  of  the  Voluntary  Scrapie 
Flock  Certification  Program,  which 
could  have  more  success  in  reducing  the 
incidence  of  scrapie  over  the  long  term 
if  a  large  number  of  scrapie-posiUve 
sheep  are  eliminated  at  ^e  outset  of  the 
proCTam. 

The  proposed  rule  explained  that 
APHIS  was  reluctant  to  specify  a  limited 
time  period  for  indemnification  due  to 
uncertainties  about  the  precise  dates 
when  the  agency  could  be  ready  to 
begin  processing  applications,  and 
about  the  availability  of  sufficient  funds 
for  indemnification.  Since  the  proposed 
rule  was  published,  we  have  made 
sufficient  progress  in  organizing 
resources  for  ffie  proposed  program  to 
allow  us  to  plan  specific  date  limits  for 
indemnification.  Therefore,  we  are 
adding  a  sentence  to  §  54.2(b)  of  the 
regulations  to  limit  the  period  during 
which  applications  for  indemnification 
may  be  made,  in  accordance  with  the 
views  of  the  Committee  and  the 
commenters.  This  new  sentence  reads, 

“No  indemnification  payment  shall  be 
made  for  any  application  unless  it  is 
received  in  complete  form  on  or  before 
July  7, 1993.” 

As  discussed  in  the  proposed  rule,  if 
at  any  time  funds  appropriated  by 
Congress  for  scrapie  indemnity  or 
APHIS  contingency  funds  devoted  to 
scrapie  indemnity  are  not  sufficient  to 
pay  all  owners  whose  indemnification 
applications  were  received  on  time  and  _ 
approved  by  APHIS,  available  funds 
will  be  paid  in  chronological  order 
based  on  the  dates  that  applications 
were  approved  until  available 
indemnification  funds  have  been 
exhausted. 

Allowing  Slaughter  of  Sheep  Eligible  for 
Indemnity 

We  are  not  making  any  change  in 
response  to  the  comment  that  suggested 
allowing  animals  to  be  destroyed  imder 
the  indemnity  program  to  be  sent  to 
slaughter.  The  basis  of  the  comment  is 
that  even  if  cm  animal  is  infected  with 
scrapie,  there  is  no  scientific  evidence 
that  the  meat  firom  the  animal  poses  a 
health  risk  for  humans  or  animals,  and 
therefore  no  reason  why  such  meat 
should  not  be  marketed,  recouping  some 
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of  the  value  of  animals  destroyed 
through  the  indemnification  program. 

There  cue  two  reasons  why  we  are  not 
making  this  change.  First,  although 
there  is  no  evidence  that  meat  from 
scrapie  infected  animals  poses  a  risk, 
the  nervous  tissue  and  other  organs  of 
such  cmimals  could  serve  as  a  source  of 
infection  for  other  animals  if  allowed  to 
enter  the  animal  food  chain.  We  do  not 
believe  we  can  establish  controls  over 
the  slaughter  process  that  would  ensure 
the  safe  disposal  of  the  nervous  tissue 
and  other  organs.  Second,  our 
experience  with  animals  in  slaughter 
channels  has  shown  that  there  is  a  risk 
that  animals  supposedly  destined  for 
slaughter  are  sometimes  diverted,  sold, 
and  introduced  into  new  flocks.  Such 
diversion  of  animals  that  are  supposed 
to  be  destroyed  in  accordance  with  the 
indemnification  program  would  expose 
new  flocks  to  scrapie,  and  defeat  the 
basic  purpose  of  indemnification. 

BasM  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule,  with  the  change 
discussed  above. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million:  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States'based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

At  present,  there  are  about  11  million 
sheep  and  2  million  goats  in  the  United 
States.  This  includes  approximately 
785,000  registered  sheep  and  10,215,000 
nonregistered  sheep.  These  animals  are 
divid^  among  approximately  112,000 
flocks  or  producers,  including 
approximately  26,000  registered  flocks 
and  86,000  nonregistered  flocks. 

The  current  regulations  allow  owners 
of  flocks  affected  by  scrapie  to  apply  for 
Federal  indemnification. 
Indemnification  may  be  paid  for 
affected  animals,  bloodline  animals  and, 
in  some  cases,  animals  exposed  to 
affected  animals.  Over  the  past  10  years 
approximately  10,000  animals  have 
b^n  destroyed  in  accordance  with  the 


regulations,  with  $2.2  tnillion,  or  an 
average  of  $220  per  animal,  paid  in 
indemnification,  The  indemnity  paid 
was  based  on  two-thirds  of  the  fair 
market  value  of  the  animals  destroyed, 
up  to  $300  per  head.  However,  funds 
limitations  meant  that  not  all 
applications  for  indemnification  were 
approved. 

This  final  rule  limits  the  indemnity 
paid  to  $150  per  head  for  each 
registered  animal  destroyed  and  $50  for 
each  other  animal  destroyed.  In 
addition,  this  rule  requires  applicants 
for  indemnification  to  meet  certain 
additional  requirements,  not  in  the 
oirrent  regulations,  regarding  access  by 
APHIS  to  records  concerning  the  flock, 
and  participation  by  the  flock  owner  in 
the  Volimtary  Scrapie  Flock 
Certification  Program. 

Despite  the  facts  that  the  rule 
authorizes  a  smaller  average  indemnity 
per  animal  and  requires  flock  owners  to 
meet  more  conditions  to  qualify  for 
indemnification,  we  believe  that  the 
rule  will  result  in  a  large  increase  in 
applications  for  indemnification.  This 
expectation  rests  on  several  factors. 
Since  this  indemnification  program  is 
intended  to  be  discontinued  after  the 
number  of  scrapie-infected  and  scrapie 
soiuce  flocks  has  been  sufficiently 
reduced,  after  which  indemnification 
applications  will  not  be  accepted,  flock 
owners  who  have  been  putting  off 
applying  for  indemnification  (perhaps 
waiting  for  the  optimum  situation  of 
economic  return)  will  be  encouraged  to 
apply  while  they  can.  Also,  market 
conditions  have  increasingly  turned 
against  owners  of  animals  from  flocks 
Imown  or  suspected  to  be  scrapie- 
infected  or  scrapie-exposed.  As  it 
becomes  harder  for  these  owners  to  sell 
their  animals  on  the  open  market  at  a 
profit,  they  will  become  more  motivated 
to  apply  for  indemnification.  Finally, 
many  flock  owners  plan  to  join  the 
Voluntary  Scrapie  Flock  Certification 
Program,  which  requires  them  to 
dispose  of  any  scrapie-infected  or 
scrapie-exposed  sheep  or  goats  they 
possess.  The  indemnity  regulations  will 
allow  these  flock  owners  to  recoup  at 
least  peirt  of  the  cost  of  these  animals. 

The  cost  of  the  indemnification 
program  may  fall  anywhere  within  a 
wide  range,  depending  largely  on  the 
total  number  of  animals  for  which 
indemnification  is  paid.  The 
indemnification  payment  per  animal  is 
fixed  at  $150  for  a  registered  animal  and 
$50  for  each  other  animal.  We  expect 
that  flock  owners  will  apply  for 
indemnification  for  approximately 
48,000  animals  that  are  eligible  for 
indemnification.  This  figure  is  based  on 
the  total  number  of  info^ed  flocks 


known  to  APHIS,  and  estimates  by  the 
American  Sheep  Industry  Association  of 
the  number  of  weep  and  goats  eligible 
for  indemnification. 

APHIS  data  show  that  there  are 
approximately  16,000  sheep  known  to 
be  in  infected  or  source  flo^,  and  there 
is  a  reasonable  expectation,  based  on  the 
limited  data  available  in  this  area,  that 
the  real  figiire  for  sheep  in  infected  or 
source  flocks  is  several  times  this 
number.  As  discussed  above,  we  expect 
most  flock  owners  eligible  for 
indemnification,  especially  owners  of 
registered  sheep  eligible  for  the  higher 
indemnification  rate,  to  apply  for 
indemnification  during  the  6  month 
period  when  indemnification  will  be 
available. 

In  light  of  this  expectation,  we 
estimate  that  indemnification  costs  to 
APHIS  will  fall  in  a  range  between  $2.4 
million  (the  indemnification  cost  for 
48,000  nonregistered  sheep  or  goats) 
and  $7.2  million  (the  indemnification 
cost  for  48,000  registered  sheep  or 
goats).  We  believe  that  registered 
animals  are  likely  to  comprise  about  70 
percent  of  the  requests  for 
indemnification,  resulting  in  a  total 
indemnification  cost  of  approximately 
$5.76  million. 

Sheep  and  goat  owners  applying  for 
indemnification  will  endure  a  cost 
consisting  of  the  difference  betv/een  the 
indemnity  payment  they  receive  and  the 
market  price  they  could  have  obtained 
for  the  destroyed  animals.  However,  in 
very  many  cases,  there  is  no  market  for 
animals  fiom  flocks  affected  with 
scrapie,  meaning  that  owners  do  not 
have  the  option  of  selling  the  animals 
for  more  than  the  indemnification  price. 
Sheep  and  goat  owners  applying  for 
indemnification  will  also  pay  whatever 
costs  they  incur  in  applying  for 
indemnification  and  complying  with  the 
conditions  involved  in  qualifying  for  it. 
We  do  not  expect  these  application  and 
compliance  costs  to  be  substantial,  but 
we  currently  have  insufficient  data  to 
estimate  them. 

The  Committee  considered  various 
alternatives  to  this  rule.  One  alternative 
was  to  establish  a  program  to  destroy  all 
flocks  containing  infected  and  exposed 
sheep  or  goats,  using  a  broad  definition 
of  "expos^,"  and  without  expressing 
any  intent  to  discontinue 
indemnification  after  it  has  achieved 
specified  goals.  Depopulating  entire 
flocks  in  fois  way  would  cost  the 
Federal  government  many  millions  of 
dollars  in  indemnification  payments, 
and  would  result  in  vast  losses  of 
animals  to  the  industry.  Both  APHIS 
and  the  industry  view  this  approach  as 
undesirable  because  most  of  the  animals 
that  would  be  destroyed  would  likely 
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present  minimal  risk  of  transmitting  the 
disease  and,  by  sheer  volume,  would 
account  for  most  of  the  indemnification 
paid.  This  approach  could  also  lead  to 
abuse  of  the  indemnification  provisions 
by  flock  owners  who  fail  to  report 
scrapie  when  the  market  price  of  sheep 
and  goats  is  high  because  they  would 
stand  to  lose  many  animals  worth  far 
more  than  the  indemnification  they 
would  receive.  If  the  market  price  is 
depressed,  however,  this  approach 
could  result  in  increased  reporting  of 
infected  flocks  in  order  to  receive 
indemnification  payments.  Also,  when 
sheep  market  prices  are  low,  flock 
owners  eligible  for  indemnification 
might  enlarge  their  flocks  by  buying 
low-cost  animals  in  order  to  maximize 
their  indemnification  payments. 

A  majority  of  the  approximately 
112,000  sheep  flocks  or  producers  in  the 
United  States  are  small  business 
entities.  Most  of  the  flock  owners  who 
have  applied  for  indemnity  in  the  past 
have  been  small  entities,  and  this  will 
probably  continue  to  be  true  imder  the 
proposed  indemnification  program.  We 
expect  no  more  than  approximately  500 
small  entities  to  apply  for 
indemnification  imder  the  new 
indemnification  program.  Applicants 
who  are  approved  will  probably  accrue 
a  slight  economic  benefit  from  the 
indemnity  payment,  compared  to  the 
prices  for  which  they  could  otherwise 
sell  their  sheep. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (l")  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 


this  final  rule  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0101. 

List  of  Subjects  in  9  CFR  Part  54 

Animal  diseases.  Goats,  Indemnity 
payments.  Scrapie,  Sheep. 

Accordingly.  9  CFR  part  54  is 
amended  as  follows: 

PART  54— CONTROL  OF  SCRAPIE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  21  U.S.C  111,  114, 114a,  134a- 
134h.:  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  Part  54  is  amended  by  revising 
“Subpart  A — Animals  Destroyed 
Because  of  Scrapie”  to  read  as  follows: 

***** 

Subpart  A — Scrapie  Indemnification 
Program 

Sec. 

54.2  Animals  eligible  for  indemnirication 
payments. 

54.3  Application  by  owners  for 
indemnification  payments. 

54.4  Certification  by  owners. 

54.5  Amount  of  indemnification  payments. 

54.6  Procedures  for  destruction  of  animals. 
***** 


Subpart  A — Scrapie  indemnification 
Program 

§  54.2  Animals  eiigibie  for  Indemnification 
payments. 

(a)  An  indemnification  payment  for 
an  animal  may  be  paid  only  after  the 
owner  of  the  animal  has  applied  for 
indemnification  and  the  application  has 
been  approved  in  accordance  with 

§  54.3.  ffidemnification  payments  may 
be  paid  only  for  the  following: 

(1)  Total  depopulation  of  flocks  that 
were  determined  to  be  infected  flocks  or 
source  flocks;  or,  at  the  discretion  of 
APHIS  based  on  epidemiologic 
investigation,  depopulation  of  high-risk 
animals  from  infected  flocks  or  source 
flocks;  and, 

(2)  Animals  destroyed  for  diagnostic 
testing  at  the  request  of  an  APHIS 
representative  or  State  representative  to 
identify  infected  flocks  and  source 
flocks. 

(b)  No  indemnification  payment  shall 
be  made  for  any  application  unless  it  is 
received  in  complete  form  on  or  before 
July  7, 1993.  If  at  emy  time  funds 
appropriated  by  Congress  for  scrapie 
indemnity  or  APHIS  contingency  funds 
devoted  to  scrapie  indemnity  are  not 
sufficient  to  pay  all  owners  whose 
indemnification  applications  have  been 
approved  by  APHIS  in  accordance  with 
§  54.3(b),  available  funds  will  be  paid  in 


chronological  order  based  on  the  dates 
that  applications  are  approved  by 
APHIS  until  available  indemnification 
funds  have  been  exhausted. 

(c)  No  indemnification  payment  shall 
be  made  for  an  animal  if  the  owner  of 
the  animal  fails  to  provide  APHIS, 
within  30  days  of  request  by  an  APHIS 
representative  or  State  representative, 
with  bills  of  sale,  pedigree  registration 
certificates  issued  by  breed  or  registry 
associations,  and  all  other  records 
regarding  movement  of  animals  into  and 
from  the  flock  containing  animals  for 
which  the  owner  has  applied  for 
indemnification. 

(d)  No  indemnification  payment  shall 
be  made  for  an  animal  acquired  by  the 
owner,  other  than  through  birth  within 
the  flock,  during  the  6  months  prior  to 
the  date  of  receipt  by  APHIS  of  an 
application  by  the  owner  for 
indemnification,  or  to  an  owner  who 
has  been  an  owner  of  a  flock  for  less 
than  one  year  prior  to  the  date  of  receipt 
by  APHIS  of  an  application  by  the 
owner  for  indemnification. 

§  54.3  Application  by  owners  for 
indemnification  payments. 

(a)  An  owner  must  apply  to  receive 
indemnification  by  submitting  to  the 
Administrator  a  written  request 
containing  the  following  information 
about  the  owner  and  the  flock 
containing  animals  for  which  the 
application  to  receive  indemnification  is 
made: 

(1)  Name,  address,  and  social  security 
number  (optional)  of  the  owner; 

(2)  Number,  breed(s),  sex,  and  any 
individual  identification  of  animals  in 
the  flock; 

(3)  Address  of  the  premises  on  which 
the  flock  is  located; 

(4)  Reasons  the  owner  believes 
animals  in  his  or  her  flock  may  be 
eligible  for  indemnification,  including: 

(i)  If  an  APHIS  representative  or  State 
representative  notified  the  owner  that 
his  or  her  flock  was  an  infected  flock  or 
source  flock,  the  date  such  notice  was 
given  and  the  name  of  the  APHIS 
representative  or  State  representative 
who  gave  the  notice; 

(ii)  If  the  owner  is  aware  of  any 
diagnosis  of  scrapie  made  for  animals  in 
the  flock,  the  date  of  the  diagnosis, 
identification  of  any  animals  destroyed 
in  the  process  of  making  such  diagnosis, 
and  the  name  of  the  person  or 
organization  who  made  the  diagnosis; 

(iii)  Any  signs  of  scrapie  listed  in 
§  79.2(a)(2)  of  this  chapter  that  are 
observed  in  the  flock  by  the  owner;  and 

(iv)  Any  movement  of  animals  into 
the  owner’s  flock  from  infected  flocks  or 
source  flocks;  and 

(5)  Signed  release  letters  addressed  to 
any  breed  associations  or  registries  that 
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maintain  records  of  the  owner’s 
animals,  authorizing  the  breed 
associations  or  registries  to  release  to 
APHIS  all  records  maintained  by  the 
breed  associations  or  registries  on 
animals  currently  or  formerly  owned  by 
the  owner. 

(b)  APHIS  will  evaluate  each 
application  to  determine  whether  it  is 
complete  and  includes  the  agreement 
required  by  §  54.4,  and  whe&er  the 
animals  for  which  indemnification  is 
requested  are  eligible  for 
indemnification  payments  in 
accordance  with  §  54.2.  APHIS  will 
approve  an  application,  and  notify  the 
applicant  in  writing  of  the  date  of 
approval,  after  determining  that  the 
application  requests  indemnification 
only  for: 

(1)  Animals  in  a  flock  that  has  been 
determined  to  be  an  infected  flock  or  a 
source  flock,  or 

(2)  Animals  destroyed  for  diagnostic 
testing  at  the  request  of  an  APHIS 
representative  or  State  representative  to 
identify  infected  flocks  and  source 
flocks.  Indemnity  will  be  paid  until 
available  indemnification  funds  have 
been  exhausted. 

§  54.4  Certification  by  owners. 

Before  any  indemnification  payment 
is  made  to  an  owner,  the  owner  must 
sign  a  written  agreement  with  APHIS, 
certifying  the  following: 

(a)  The  owner  will  make  available  for 
review,  within  30  days  of  a  request  by 
an  APHIS  representative,  all  bills  of 
sale,  pedigree  registration  certificates 
issued  by  breed  or  registry  associations, 
and  other  records  regarding  movement 
of  animals  into  emd  fiom  the  flock 
containing  animals  for  which  an 
indemnification  application  is  made; 

(b)  If  the  owner  maintains  any  flock 
after  the  payment  of  indemnification, 
the  owner  shall  maintain  the  flock  in 
accordance  with  the  Voluntary  Scrapie 
Flock  Certification  Program  procedures 
referenced  in  subpart  B  of  this  part; 

(c)  If  the  animal  for  which 
indemnification  is  paid  is  subject  to  any 
mortgage,  the  owner  shall  consent  to  the 
payment  of  the  indemnification  to  the 
person  holding  the  mortgage. 

S  54.5  Amount  of  indemnification 
payments. 

Indemnity  paid  in  accordance  with 
§  54.2  shall  be  paid  in  the  amount  of 
$150  for  each  registered  animal 
destroyed  and  $50  for  each  other  animal 
destroyed. 

§  54.6  Procedures  for  destruction  of 
animals. 

(a)  Animals  for  which  indemnity  is 
sou^t,  other  than  animals  destroyed  for 


diagnostic  testing,  shall  be  destroyed  on 
the  premises  where  the  animals  are 
held,  pastured,  or  penned  at  the  time 
indemnity  is  approved;  except  that  the 
animals  may  be  moved  for  destruction 
to  another  location  when  movement  to 
the  location  is  approved  in  advance  by 
an  APHIS  representative. 

(b)  The  carcasses  of  animals  destroyed 
in  accordance  with  this  section  shall  be 
disposed  of  by  burial,  incineration,  or 
other  disposal  methods  authorized  by 
appUcable  State  law. 

(c)  The  destruction  and  disposition  of 
animals  destroyed  in  accordance  ivith 
this  section  shall  be  performed  in  the 
presence  of  an  APHIS  representative. 

Done  in  Washington,  DC,  this  3rd  day  of 
December,  1992. 

William  S.WaUace, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  92-29897  Filed  12-8-92;  8:45  ami 
BUJJNO  CODE  341&-34-F 

FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  201 
[Notice  1992-23] 

Ex  Parte  Communications 

AGENCY:  Federal  Election  Commission. 
ACTION:  Interim  rules,  with  request  for 
comments. 

SUMMARY:  The  Federal  Election 
Commission  is  estabUshing  procedtires 
for  handling  communications  made  to 
Commissioner  offices  in  connection 
with  Commission  audits,  litigation, 
rulemaking  proceedings  and  advisory 
opinions,  by  persons  not  employed  by 
the  Commission.  These  communications 
are  prohibited,  in  the  case  of  audits  and 
litigation;  and  are  to  be  made  part  of  the 
public  record,  in  the  case  of  rulemaking 
proceedings  and  advisory  opinions. 
EFFECTIVE  DATE:  These  interim  rules  are 
effective  on  December  9, 1992.  The 
Commission  will  accept  comments  on 
these  rules  received  on  or  before  January 
8, 1993,  and  may  re-evaluate  them  in 
light  of  these  comments. 

ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Coimsel,  999 
E  Street,  NW.,  Washington,  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Election  Commission  is 
establishing  procedures  for  handling  ex 
parte  commimications  made  in 
connection  with  Commission  audits. 


litigation,  rulemaking  proceedings  and 
the  advisory  opinion  process.  These 
new  rules  complement  those  found  at 
11  CFR  7.15  and  111.22,  which  prohibit 
these  commimications  in  connection 
with  Commission  enforcement  actions. 

The  Commission  anticipates  that 
there  will  be  future  revisions  to  the 
Standard  of  Conduct  rules  that  could 
change  the  11,.CFR  7.15  citation.  Any 
such  change  will  be  reflected  in  the 
final  pubUcation  of  these  rules. 

The  interim  rules  prohibit  ex  parte 
communications  made  in  connection 
with  ongoing  Commission  audits  and 
litigation.  These  communications  are 
permitted  in  the  case  of  rulemaking 
proceedings  and  advisory  opinions,  but 
are  to  be  made  part  of  the  public  record. 

The  new  rules  apply  to 
Commissioners,  Special  Deputies  of  ex 
officio  Commissioners,  and  all 
individuals  serving  under  their  personal 
supervision.  The  Commission  also  plans 
to  consider  recommendations  for 
internal  guidelines  in  this  area  for  other 
Commission  employees. 

Audits  and  Litigation 

The  ban  on  ex  parte  communications 
in  connection  with  Commission  audits 
and  litigation  is  necessary  to  avoid  the 
possibility  of  prejudice,  real  or 
apparent,  to  the  public  interest  in  these 
activities.  The  new  and  former  rules 
interrelate  so  that,  if  an  audit  or 
enforcement  matter  leads  to  litigation, 
the  ban  on  ex  parte  communications 
extends  from  &e  start  of  the  audit  or 
enforcement  action  through  the 
conclusion  of  any  related  litigation.  ’The 
ban  applies  to  both  written  and  oral 
communications. 

The  Commission  is  required  to  audit 
the  records  of  any  presidential 
campaign  that  receives  payments  from 
the  Presidential  Election  Campaign 
Fund.  26  U.S.C.  9007(a),  9009(b), 

9038(a),  9039(b).  If  a  party  receives 
funding  for  its  presidential  nominating 
convention,  the  Commission  is  requir^ 
to  audit  the  records  of  the  party’s 
convention  committee.  The  Commission 
is  also  required  to  audit  the  records  of 
all  convention  host  committees.  26 
U.S.C.  9008  (g)  and  (h),  11  CFR  9008.9. 

In  addition,  the  Commission  is 
authorized  at  2  U.S.C.  438(b),  under  its 
general  administrative  authority',  to 
conduct  audits  for  cause  of  any  political 
committee  that  is  required  to  file 
campaign  finance  reports  under  the 
Federal  Election  Campaign  Act’s  general 
reporting  requirement,  2  U.S.C.  434. 

The  prohibition  on  ex  parte  contacts 
in  connection  with  a  Commission  audit 
covers  difierent  time  periods,  depending 
on  which  type  of  audit  is  involved,  to 
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reflect  the  diHerent  procedures  followed 
in  each  instance. 

In  the  case  of  an  audit  of  a 
presidential  campaign  committee,  a 
convention  committee  or  host 
committee,  the  prohibition  on  ex  parte 
commtmications  begins  when  the 
CommissicH)  sends  a  letter  to  the 
committee  asking  that  it  make  a  pre-  ' 
inventory  check  of  its  records  prior  to 
the  commencement  of  audit  fieldwork 
by  the  Commission.  Commissioners’ 
offices  will  be  provided  with 
contemporaneous  copies  of  these  letters. 

Hie  prcdiibition  on  audits  of  ail 
publicly  funded  committees  extmds 
until  the  end  of  the  audit  process.  This 
occurs  when  the  Commission  issues  a 
final  audit  report  (‘TAR”),  if  the  report 
does  not  contain  a  repayment 
determination.  If  the  FAR  contains  a 
repayment  determination,  the  process 
ends  when  the  United  States  Treasury 
receives  the  final  repa3rment  check  from 
the  committee,  or  when  the  Cbmmission 
authorizes  suit  to  pursue  the  repayment. 

In  addition,  the  Commission  invites 
comments  on  whether  broader  ex  parte 
rules  should  be  adopted  that  would 
apply  from  the  time  a  candidate  or 
committee  seeks  eligibility  to  receive 
matching  federal  funds.  Ihe 
Commission  is  seeking  cmnments  on 
three  possible  approe^es:  (1)  A  ban  on 
ex  parte  communications,  but  only 
while  a  candidate  or  committee’s 
eligibility  was  being  determined,  or 
during  other  Commission 
determinations  pursuant  to  11  CFR 
9033.10;  (2)  a  b^  throughout  the  public 
funding  process,  i.e.,  from  the  date  the 
candidate  or  committee  seeks  eligibility 
through  the  end  of  the  audit  process;  or 
(3)  pcH^tting  ex  parte  cmnmunications 
from  the  time  the  candidate  or 
committee  seeks  eligibility  throi^  the 
end  of  the  audit  process,  but  requuing 
public  disclosure  of  such  contacts:  (a) 
While  eligibility  was  being  determined, 
or  during  other  Commission 
determinations  pursuant  to  11  CFR 
9033.10,  or  (b)  tluoughout  the  public 
funding  process.  The  Commission  also 
welcomes  comments  on  any  other  way 
to  deal  with  this  situation. 

When  an  audit  is  conducted  pursuant 
to  2  U.S.C  438(b),  the  prohibition  takes 
effect  when  the  Commission’s  staff 
circulates  a  document  for  Commission 
approval  containing  a  proposed  referral 
to  undertake  an  au&t,  and  extends  until 
the  Commission  publidy  issues  the 
final  audit  report.  If  the  matter  is 
referred  to  the  Office  of  General  Counsel 
and  there  is  reason  to  believe  that  a 
violation  has  occurred,  the  pn^ibition 
on  ex  parte  communications  made  in 
connection  with  an  enforcement  matter, 


formd  at  11  CFR  111.22,  becomes 
applicable. 

The  prohibition  involving  litigation 
takes  effect  with  the  Commission’s 
authorization  to  file  suit,  in  the  case  of 
offensive  litigation;  or  at  the  time  a  suit 
is  filed  against  the  Commission,  in  the 
case  of  defensive  litigation.  It  extends 
through  the  conclusion  of  the  litigation, 
that  is.  the  date  on  which  a  judgment  is 
entered  udiich  cannot  be  appealed,  or 
on  which  the  deadline  for  appealing  a 
ju^ment  expires. 

The  rules  state  that  a  Commissioner  or 
member  of  a  Commissioner’s  staff  who 
receives  a  prohibited  communication 
shall  attempt  to  prevent  the 
communication.  If  the  Commissioner  or 
staff  member  is  unsuccessful  in 
preventing  the  commimication,  he  or 
she  shall  advise  the  person  making  the 
commimication  that  it  will  not  be 
considered.  In  addition,  if  unable  to 
prevent  the  communication,  he  or  she 
shall  prepare  a  statement  setting  forth 
the  sunstance  and  circumstances  of  the 
communication  no  later  than  48  hours 
after  its  receipt,  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  and  deliver  this 
statement  to  the  Designated  Agency 
Ethics  Official  for  placement  in  the  file 
of  the  litigation  case  or  audit.  A  copy  of 
written  comments  must  be  filed  with 
the  Designated  Agency  Ethics  Official 
within  the  same  timeframe.  (This  is 
similar  to  the  Commission’s  existing 
rules  regarding  enforcement  matters.) 


rulemaking  proceeding  or  advisory 
opinion  during  the  pertinent  time 
period  establiwed  by  these  rules,  the 
Commissioner  or  staff  member  shall,  no 
later  than  48  hours  after  the 
conversation  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  summarize  the 
conversation  in  writing  and  transmit 
this  surnmaiy  to  the  Commission 
Secretary,  who  shall  make  it  part  of  the 
public  record. 

For  advisory  opinions,  the  pertinent 
period  begins  when  a  request  for  an 
advisory  opinion  is  circulated  to 
Commissioners’  offices  and  extends 
through  the  date  the  opinion  is  issued. 
The  restrictions  also  apply  dmring  any 
reconsideration  of  an  advisory  opinion, 
and  any  discussion  of  reconsideraticm. 

For  rulemaking  proceedings,  the 
period  begins  on  the  date  a  proposal  for 
rulemaking  is  circulated  to 
Commissioners’  offices,  or  the  date  on 
which  a  rulemaking  petition  is  received. 
It  extends  through  the  conclusion  of  the 
rulemaking.  This  can  occur  at  different 
times,  depending  on  the  course  of  a 
particular  rulemaking;  E.g..  when  a 
rulemaking  petition  is  denied;  when  the 
reconsideration  process  regardiiM  a 
petition  is  concluded;  when  final  rules 
are  approved  and  transmitted  to 
Congress;  or  when  the  Commission 
concludes  its  consideration  of  any 
action  relating  to  proposed  or  actual 
congressional  disapproval  of  a  pending 
rule. 


Rulemaking  Proceedings  and  Advisory 
Opinion  R^uests 

The  Commission  encourages  members 
of  the  public  to  state  their  views  on 
rulemakings  and  advisory  opinion 
requests  in  writing,  during  the  public 
comment  period  on  each  such  matter. 
Communications  prior  to  the  start  of  a 
rulemaking  proceeding  or  the  receipt  of 
an  advisory  opinion  request  are  also 
welcome.  Communications  made  after 
the  rulemaking  or  advisory  opinion 
process  has  started  are  permitted,  but 
these  must  be  made  public  so  that  all 
persons  will  have  equal  notice  of  the 
information  before  the  Cmnmission. 

A  Commissioner  or  member  of  a 
Commissioner’s  staff  who  receives 
vmtten  comments  on  a  rulemaking  or 
advisory  opinion  once  the  rulema^g 
or  advisory  opinion  process  has  started 
shall  transmit  the  communication  to  the 
Commission  Secretary  no  later  than  48 
hours  after  receipt,  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  to  be  made  part  of 
the  public  record.  If  a  Commissioner  or 
member  of  a  Commissicmer’s  staff  has  a 
discussion  that  would  qualify  as  an  ex 
parte  communication  r^arding  a 


Exceptions 

The  rules  contain  an  excepticm  for 
communications  limited  to  the 
procedural  status  of  a  pending  matter, 
where  the  communication  is  not  made 
for  the  purpose  of  influencing  a 
decision,  does  not  address  the  substance 
or  merits  of  a  matter  before  the 
Commission,  and  does  not  tend  to  have 
an  effect  on  Commission  consideration 
of  the  matter.  Commissioners  or  their 
staff  who  receive  status  inquiries 
regarding  audit  or  litigation  matters 
shall  direct  the  inquiries  to  the 
appropriate  Commission  staff. 

Also,  Commissioners  and  other 
covered  personnel  making  public 
appearances  may  express  their  views 
either  spontaneously  or  in  response  to 
inquiries  from  members  of  the  audience 
at  such  appearances  on  a  subject 
involved  in  a  pending  rulemaking  or 
advisory  opinion  request,  without 
triggering  ^ese  requirements. 

Certification  of  No  Effect  Pursuant  to  S 
U.S.C.  60S(b)  (Regulatory  Flexibility 
Act) 

The  attached  interim  regulations  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  The  basis  for  this  certification 
is  that  no  small  entities  are  impacted 
under  these  rules. 

List  of  Subjects  in  11  CFR  Part  201 

Administrative  practice  and' 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  subchapter  B,  chapter  I  of 
title  11  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  new 
part  201  as  follows: 

PART  201— EX  PARTE 
COMMUNICATIONS 

Sec. 

201.1  Purpose  and  scope. 

201.2  Definitions. 

201.3  Audits  and  litigation. 

201 .4  Rulemaking  proceedings  and 
advisory  opinions. 

Authority:  2  U.S.C.  437d{a)(8).  437f. 
438(a)(8).  438(b);  26  U.S.C.  9007,  9008, 
9009(b),  9038,  9039(b). 

§201.1  Purpose  and  scope. 

This  part  prescribes  procedures  for 
handling  ex  parte  communications 
made  in  connection  with  Commission 
audits,  litigation,  rulemaking 
proceedings  and  the  advisory  opinion 
process.  Rules  governing  such 
communications  made  in  connection 
with  Commission  enforcement  actions 
are  found  at  11  CFR  111.22,  while 
provisions  setting  forth  employee 
responsibilities  under  the  Commission’s 
Standards  of  Conduct  rules  are  fotmd  at 
11  CFR  7.15. 

§201.2  Definitions. 

As  used  in  this  part: 

(a)  Ex  parte  communication  means: 

(1)  For  purposes  of  11  CFR  201.3,  any 
written  or  oral  communication  between 
a  Commissioner  or  a  member  of  a 
Commissioner’s  staff  and  any  person 
outside  the  agency  concerning  any  audit 
or  litigation  case  pending  before  the 
Commission,  other  than  a 
commimication  limited  to  a  discussion 
of  the  procedural  status  of  an  audit  or 
litigation  case  and  not  made  for  the 
purpose  of  influencing  or  tending  to 
have  an  effect  on  the  Commission’s 
consideration  of  the  matter;  and 

(2)  For  purposes  of  11  CFR  201.4,  any 
oral  or  written  commimication  between 
a  Commissioner  or  a  member  of  a 
Commissioner’s  staff  and  any  person 
outside  the  agency,  not  on  the  public 
record,  regarding  a  pending  rulemaking 
proceeding  or  advisory  opinion  request, 
other  than  a  communication  limited  to 
a  discussion  of  the  procedural  status  of 
a  pending  rulemaking  proceeding  or 
advisory  opinion  request,  and  not  made 
for  the  purpose  of  influencing  or 


tending  to  have  an  efiect  on  the 
Commission’s  consideration  of  the 
matter. 

(b)  Commissioner  means  an 
in^vidual  appointed  by  the  President  to 
the  Federal  Election  Commission 
pursuant  to  2  U.S.C.  437c(a),  and  also 
means  the  Secretary  of  the  Senate,  the 
Clerk  of  the  House,  or  their  Special 
Deputies  or  other  designees,  ex  officio. 

(c)  Commissioner’s  staff  means  all 
individuals  working  under  the  personal 
supervision  of  a  Commissioner 
including  executive  assistants, 
executive  secretaries,  and  assistants  to 
Special  Deputies  of  ex  officio 
Commissioners. 

§201.3  A>^h*  Bnd  litigation. 

(a)  In  order  to  avoid  the  possibility  of 
prejudice,  real  or  apparent,  to  the  public 
interest  in  audits  undertaken  by  the 
Commission,  and  in  any  litigation  to 
which  the  Commission  is  a  party,  no 
person  outside  the  agency  shall  make  or 
cause  to  be  made  to  any  Commissioner 
or  any  member  of  any  Commissioner’s 
staff  any  ex  parte  commimication 
regarding  any  audit  or  litigation  matter, 
nor  shall  any  Commissioner  or  member 
of  any  Commissioner’s  staff  make  or 
entertain  any  such  ex  parte 
communications. 

(b)  The  requirements  of  this  section 
apply: 

(1)  In  the  case  of  an  audit  undertaken 
pursuant  to  26  U.S.C.  9007(a)  and  (b), 
9008(g)  and  (h),  or  9038(a)  and  (b),  from 
the  date  of  the  Commission’s  letter  to  a 
presidential  campaign  committee,  a 
convention  committee,  or  a  host 
committee  asking  that  it  make  a  pre¬ 
inventory  check  of  its  records,  prior  to 
the  commencement  of  audit  fieldwork 
by  the  Commission,  through  the  end  of 
the  audit  process; 

(2)  In  the  case  of  an  audit  undertaken 
pursuant  to  2  U.S.C.  438(b),  from  the 
date  the  Commission’s  staff  circulates  a 
document  for  Commission  approval 
containing  a  proposed  referral  to 
undertake  an  audit,  until  the 
Commission  publicly  issues  the  final 
audit  report;  and 

(3)  In  the  case  of  litigation,  from  the 
date  on  which  the  Commission 
authorizes  a  suit  to  be  filed,  or  on  which 
a  suit  is  filed  against  the  Commission, 
through  the  conclusion  of  the  litigation. 

(c) (1)  A  Commissioner  or  member  of 
a  Commissioner’s  staff  who  receives  an 
oral  ex  parte  communication  concerning 
any  audit  or  litigation  pending  before 
the  Commission  during  the  period 
described  in  paragraph  (b)  of  this 
section  shall  attempt  to  prevent  the 
communication.  If  unsuccessful  in 
preventing  the  communication,  the 
Commissioner  or  staff  member  shall 


advise  the  person  making  the 
communication  that  he  or  she  will  not 
consider  the  communication  and  shall, 
no  later  than  48  hours  after  receipt  of 
the  communication,  or  prior  to  the  next 
Commission  discussion  of  the  matter, 
whichever  is  earlier,  prepare  a  statement 
setting  forth  the  substance  and 
circumstances  of  the  commimication 
and  deliver  the  statement  to  the 
Designated  Agency  Ethics  Official  for 
placement  in  the  file  of  the  audit  or 
litigation  case. 

(2)  A  Commissioner  or  member  of  a 
Commissioner’s  staff  who  receives  a 
written  ex  parte  communication 
concerning  any  audit  or  litigation 
pending  before  the  Commission  during 
the  period  described  in  paragraph  (b)  of 
this  section  shall,  no  later  than  48  hours 
after  receipt  of  the  communication  or 
prior  to  the  next  Commission  discussion 
of  the  matter,  whichever  is  earlier, 
deliver  a  copy  of  the  communication  to 
the  Designated  Agency  Ethics  Official 
for  placement  in  the  file  of  the  audit  or 
litigation  case. 

(3)  A  Commissioner  or  member  of  a 
Commissioner’s  staff  who  receives  a 
request  for  the  procedural  status  of  an 
audit  or  litigation  case  shall  direct  the 
inquiry  to  the  appropriate  Commission 
staff. 

§  201 .4  Rulemaking  proceedings  and 
advisory  opinions. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  a  Commissioner  or 
member  of  a  Commissioner’s  staff  who 
receives  or  makes  an  ex  parte 
communication  concerning  any 
rulemaking  or  advisory  opinion  during 
the  period  described  in  paragraph  (b)  of 
this  section  shall,  no  later  than  48  hours 
after  the  communication  or  prior  to  the 
next  Commission  discussion  of  the 
matter,  whichever  is  earlier,  provide  a 
copy  of  a  written  communication  or  a 
written  summary  of  an  oral 
communication  to  the  Commission 
Secretary  for  placement  in  the  public 
file  of  the  rulemaking  or  advisory 
opinion.  The  Commissioner  or  staff 
member  shall  advise  any  person  making 
or  receiving  an  oral  communication  that 
a  written  summary  of  the  conversation 
will  be  made  part  of  the  public  record. 

(b)  The  requirements  of  paragraph  (a) 
of  this  section  apply: 

(1)  In  the  case  of  a  rulemaking 
proceeding,  from  the  date  on  which  a 
proposal  for  rulemaking  is  circulated  to 
Commissioners’  offices,  or  a  rulemaking 
petition  is  received  by  the  Commission, 
through  the  conclusion  of  the 
rulemaking;  and 

(2)  In  the  case  of  an  advisory  opinion, 
from  the  date  a  request  for  an  advisory 
opinion  is  circulated  to  Commissioners’ 
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offices  through  the  date  on  which  the 
advisory  oj^ion  is  issued,  and  during 
any  period  of  reconsideration  pursuant 
to  11 CFR  112.6. 

(c)  Commissioners  and  other  covered 
perscmnel  making  public  appearances 
may  express  th^  ^ews  either 
spontaneously  or  in  respcmse  to 
inquiries  from  naembers  of  the  aiidience 
at  such  appearances  on  atid)iect 
involved  in  a  pending  rulem^ng  or 
advisory  opinion  request,  vrithout 
triggering  ffiese  requirements. 

Dated:  December  4, 1902. 

Joan  D.  Aikans, 

Chairman,  Federal  Election  Cammissioa. 

(FR  Doc.  92-29S42  Piled  12-8-02;  8:45  am) 

BSiMe  COM  sns-st-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  335 

Securities  of  Nonmember  Insured 
Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporati(Hi  (FTHC). 

ACTKM:  Final  rule;  technical 
amendments. 

SUMMARY:  The  FDIC  is  hereby  amending 
its  regulations  on  securities  of 
nonmember  insured  banks.  The 
amendments  are  necessary  to  correct 
various  errors  and  omissions  which 
appear  in  the  Code  of  Federal 
Regulations.  These  regulations  are 
applicable  to  nonmember  FKC  insured 
bwks  with  a  class  of  securities 
registered  pursuant  to  section  12  of  the 
Securities  Exchange  Act  of  1934,  as 
amended. 

EFFECTIVE  DATE:  December  9. 1992. 

FOR  FURTHER  MFORMATION  CONTACT: 

M.  Eric  Dohm,  Staff  Accountant. 
Division  of  Supervisimi  (202-896-6921) 
or  Gerald  J.  Geivino,  S«aior  Attorney, 
Legal  Divisioii  (202-898-3723). 
SUPPLEMENTARY  MFORMATION:  This 
document  amends  Part  335  to  eliminate 
inadvertent  typos  and  other  errors 
which  occurred  in  the  last  three 
amendmoits  to  the  regulation  (48  FR 
55553,  54  FR  53571,  and  57  FR  4699). 

List  of  Sulnects  in  12  CFR  Part  335 

Accounting,  Banks,  banking. 
Confidential  Business  infMmation, 
Repeating  and  recordke^ing 
requirements.  Securities. 

In  accordance  with  the  foregoing,  part 
335  of  chapter  III  of  title  12  of  the  Code 
of  Federal  Regulatkms  is  ammided  as 
follows: 


PART  33&-SECURfTIES  OF 
NONMEMBER  INSURED  BANKS 

1.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Anlliorily:  Sec.  12(1)  of  die  Securities 
Exchange  Act  of  1934,  as  amended  (15  U.S.C 
78Ai)). 

1336.102  (AmandecQ 

2.  In  $  335.102: 

a.  Paragraph  (rK2),  the  reference 
“paragraph  (IXl)*'  is  revised  to  read 
“paragraph  (rHl)":  and 

b.  Parc^raph  (nn)(2KiiKC)  is  amended 
by  revising  tM  first  occurrence  of  “is” 
to  read  “in”. 

S335.203  [Amandad] 

3.  In  seetkm  335.203,  paragraph  (c)  is 
amended  by  revising  the  wo^  “10 
days”  to  re^  “20  days”. 

{335.212  [Amended] 

4.  In  section  335.212,  in  form  F-5, 
under  the  heading  “Information 
Required  in  Statnnent”: 

1.  In  item  6: 

i.  Under  the  heading  “Instructions  to 
Paragraph  (e)  of  Item  6”,  instruction  4. 
is  amended  by  revising  the  reference 
“paragraph  (b)”  to  read  “paragraph  (e)”; 
and 

ii.  Paragraph  (i)  is  removed; 

b.  In  item  7: 

i.  Paragraph  (b)(2)  is  amended  by 
revising  the  reference  “paragr^h 
(b)(l)(vi)”  to  read  “paragraph  (b)(lKiv)”; 
and 

ii.  Instruction  1.  to  paragr^h  (g)  is 
amended  by  revising  “instruction  (b)(1) 
to  item  7(a)”  to  read  “General 
Instructions  to  Paragraphs  (a)  through 

(e)  of  item  7”; 

c.  Item  8  is  amended  by  revising  the 
reference  “item  15”  to  read  "item  13”  in 
the  introductory  paragraph,  and 
removing  paragraph  (f); 

d.  hem  9  is  amended  by  removing 
paragraphs  (c).  (d).  (e).  (f),  and  the 
instructions  1.  through  3.  to  paragraph 

(f) ; 

e.  In  item  12: 

i.  Paragraph  (aMSXvi)  is  amended  by 
revising  the  reference  “(Form  F-l,  Item 
14)”  to  read  “(Form  F-l,  item  13)”,  and 
the  reference  “in  accordance  with  the 
provisions  of  paragraph  (b)(1)”  to  read 
“required  by  hem  14(dK1)  of  the  SECTs 
Schedule  14A  (17  CFR  240.14a-101)”; 

ii.  Paramph  (b)(1)  is  amended  by 
revising  the  reference  "item  1  of  this 
Form  F-5”  to  read  “hem  1  of  Form  F- 
2  (§  335.312  of  this  part)”; 

iii.  Paragraph  (b)(2)  is  amended  by 
revising  t^  reference  “hem  3  of  this 
Form  F-5”  to  read  “item  2  of  Form  F- 
2  (§  335.312  of  this  part)”; 

iv.  Paragraph  (bX9)  is  amended  by 
revising  “Item  8  of  this  Form  F-5, 


changes  in  and  disagreements  with 
accountants  on  accounting  and  financial 
disclosure”  to  read  "hems  4, 5, 6. 7  and 
8  of  this  Form  F-5”; 

V.  Paragr^^  (c)(4)  is  amended  by 
revising  me  reference  “Item  8  of  this 
Form  F-5”  to  read  “items  4,  5, 6,  7  and 
8  of  this  Form  F-5”:  and 

vL  Instructions  to  item  12,  instruction 
3.  is  amen^d  by  revising  the  words 
“the  information  regarding  the  other 
persons  is  required  by  this  hem,”  to 
read  “the  information  regarding  the 
other  persons  that  is  required  1^  this 
item,”;  and 

f.  Under  the  heading  “Optiem 
Disclosure  Instruction”,  by  revising  the 
words  “instruction  3(c)  to  item  9(d), 
which  also  applies  to  items  10(d)  and 
11(c)”  to  read  “item  9(a)(3)”  in  the  first 
sentence  of  the  first  paragraph,  and  by 
revising  the  words  “directors  and”  to 
read  “principal”  each  place  they  appear 
in  the  second  paragraph,  the  heading  iff 
the  last  column  in  the  table,  and 
footnote  2  to  the  table. 

f33SJ09a  [Amended] 

5.  In  section  335.309a,  in  Imm  F-l, 
item  2,  instruction  6.  is  amended  by 
revising  the  refMance  “instructions  5(a), 
(b)  and  (c)  to  this  item  2”  to  read 
“instructimis  7,  8,  9, 10.  and  11  to  this 
item  2”. 

{335.312  [Amended] 

6.  In  section  335.312.  in  form  F-2. 
part  in,  item  9,  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (c). 

{335.331  [Amended] 

7.  In  section  335.331,  in  form  F-4, 
item  2.  the  first  sentence  is  ammided  fay 
revising  the  reference  “in  (1)  and  (2) 
below”  to  read  “in  (cXl)  and  (<0(2)  ^ 
item  1  of  this  Form  F— 4”. 

{335.401  [Amended] 

8.  In  section  335.401,  paragraph  (bXl) 
introductuy  text  is  amended  by  revising 
the  words  “six  copies”  to  read  “three 
copies”  and  paragraph  (b)(2)  is  amended 
by  revising  t^  words  “Six  copies”  to 
read  “Three  copies”. 

{{335.413  and  335A14  [Removed] 

9.  Sections  335.413  and  335.414  are 
removed. 

{335A27  [Amended] 

10.  Section  335.627  is  amended: 

a.3y  moving  the  heading  “D. 

Sdtedules  (Format  F-9D)”  fimn 
immediately  following  paragraph  14. 
under  “B.  Statement  of  Income”,  and 
placing  it  immediately  following 
paragraph  11.  under  “C  Statement  (ff 
(Changes  in  Equity  Capital”:  and 


I 
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b.  Under  “D.  Schedules",  in  schedule 
II,  second  paragraph  of  footnote  1,  by 
removing  the  words  “as  defined  in  item 
9(a)  of  Format  F-9A.  Balance  Sheet”. 

~  §335.628  [AmendMil 

11.  In  section  335.628: 

a.  Under  “I.  Presentation 
Requirements": 

i.  Paragraph  (a)(1)  is  amended  by 
inserting  a  comma  after  the  word 
“required”  and  by  removing  the 
reference  “by  §  335.623"; 

ii.  Paragraph  (a)(2)  is  amended  by 
revising  the  words  “filed  pursuant  to 
§  335.628”  to  read  “required  to  be 
filed”:  and 

b.  Under  “II.  Preparation 
Requirements”,  in  paragraphs  (b)(6)  and 
(c)(1),  by  removing  the  words  “by 

§  335.623”  in  each  place  they  appear  in 
the  text. 

Dated:  December  2, 1992. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  92-29723  Filed  12-8-92;  8:45  am) 
BU.UNa  CODE  sris-oi-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  92-ASQ-6] 

Establishment  of  Transition  Area, 
Crystal  River,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DCTI'. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
the  Crystal  River,  FL  Transition  Area.  A 
standard  instrument  approach 
procedure  (SL\P)  has  b^n  developed  to 
serve  the  Crystal  River — Homosassa  Air 
Terminal  Airport.  This  action  lowers  the 
base  of  controlled  airspmce  from  1200 
feet  to  700  feet  above  ^e  surface  in 
vicinity  of  the  airport  to  provide 
additional  controlled  airspace  for 
instrument  flight  rules  (IFR) 
aeronautical  operations.  The  operating 
status  of  the  airport  will  change  horn 
visual  flight  rules  (VFR)  operations  only 
to  include  IFR  operations  concurrent 
with  publication  of  tlie  SLAP. 

EFFECTIVE  DATE:  0901  u.t.c.,  March  4. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Castro,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation  ' 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
763-7646. 


SUPPLEMENTARY  INFORMATION: 

Histfury 

On  August  13, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Reflations  (14  CFR 
part  71)  to  establish  the  Crystal  River, 

FL  Transition  Area  (57  FR  36378).  A 
standard  instrument  approach 
procedure  (SIAP)  had  been  developed  to 
serve  the  Costal  River — ^Homosassa  Air 
•Terminal  Ahport.  The  proposed  action 
would  lower  the  base  of  controlled 
airspace  from  1200  feet  to  700  feet  above 
the  surface  to  provide  additional 
controlled  airspace  for  IFR  aeronautical 
operations.  If  approved,  the  operating 
status  of  the  airport  would  change  from 
VFR  only  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
An  objection  to  the  proposal  was 
received  from  the  State  of  Florida 
Department  of  Transportation  based  on 
surface  conditions  at  the  airport.  This 
objection  was  subsequently  withdrawn. 
Transition  Areas  are  published  in 
§  71.181  of  FAA  Order  7400.7.  A  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  coordinates  in  the  proposal 
were  North  American  Datum  27; 
however,  these  coordinates  have  been 
updated  to  North  American  Datum  83. 
The  Transition  Area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
the  Cr>’stal  River,  FL  Transition  Area.  A 
standard  instrument  approach 
procedure  has  been  developed  to  serve 
the  Crystal  River- Homosassa  Air 
Terminal  Airport.  The  floor  of 
controlled  airspace  will  be  lowered  from 
1200  feet  to  700  feet  above  the  surface 
in  vicinity  of  the  airport  to  provide 
additional  controlled  airspace  for  IFR 
aeronautical  operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  fo.*  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  Is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

***** 

ASO  FL  TA  Crystal  River,  FL  [NEW) 

Crystal  River,  Crystal  River-Homosassa  Air 
Terminal  Airport  FL  (lat.  28°52'04"N, 
long.  82‘‘34'28"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Crystal  River-Homosassa  Air 
Terminal  Airport. 

***** 

Issued  in  East  Point,  Georgia,  on  November 
9. 1992. 

James  G.  Walters, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  92-29888  Filed  12-8-92;  8.45  am) 
BILUNO  CODE 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASO-11] 
Revision  of  Transition  Area,  Elkin,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.  * 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  the 
Elkin,  NC  Transition  Area.  The  existing 
700-foot  transition  area  is  centered  on 
the  Elkin  Municipal  Airport  and 
partially  overlies  the  Swan  Creek 
Airport  located  approximately  6.1  miles 
.south.  This  action  excludes  the  area 
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within  a  2.5-mile  radius  of  the  Swan 
Creek  Airport  from  the  Elkin  Transition 
Area  to  avoid  unnecessarily  restricting 
aircraft  in  the  traffic  pattern  and  local 
training  flights.  The  coordinates  in  the 
proposal  were  North  American  Datum 
27;  however,  these  coordinates  have 
been  updated  to  North  American  Datum 
83. 

EFFECTIVE  DATE:  0901  u.t.c.,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 

Atlanta,  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  28, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  Elkin,  NC 
Transition  Area  (57  FR  39157).  The 
proposed  action  would  exclude  the 
airspace  within  a  2.5-mile  radius  of  the 
Swan  Creek  Airport  horn  the  transition 
area.  This  proposed  action  was  taken  at 
the  request  of  the  Swan  Creek  Airport 
manager  in  order  to  minimize  impact  on 
local  aircraft  operations  and  to  aircraft 
operating  in  the  traffic  pattern. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
An  objection  to  the  proposal  was 
received  from  the  Town  Manager,  Elkin, 
NC.  The  objection  was  based  on  the 
concern  voiced  by  pilots  flying  into  the 
Elkin  Airport  above  the  close  proximity 
of  the  sail  planes  on  their  let  down  to 
the  eurport.  It  is  noted  that  sail  planes 
currently  operate  in  the  vicinity.  Also, 
it  is  noted  that  airspace  involved  has  no 
impact  on  arriving  aircraft  operating 
according  to  instrument  flight  rules 
(IFR).  Tr^sition  Areas  are  published  in 
§  71.181  of  FAA  Order  7400.7A  dated 
November  27, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1,  The  coordinates  in  the  proposal 
were  North  American  Datum  27; 
however,  these  coordinates  have  been 
updated  to  North  American  Datum  83. 
The  Transition  Areg  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Elkin,  NC  Transition  Area  by  excluding 
that  portion  of  the  transition  area  within 
a  2  5-mile  radius  of  the  Swan  Creek 


Airport.  This  action  is  taken  to  avoid 
unnecessarily  restricting  aircraft  in  the 
traffic  pattern  and  local  training  flights 
at  the  Swan  Creek  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  opertionally 
current.  It,  therefore,  (1)  Is  not  a  “major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows; 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows; 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows; 

Section  71.181  Designation  of  Transition 
Areas 

***** 

Elkin  NC  TA  Elkin,  NC  (Revised) 

ASO  NCTA  Elkin,  NC 

Elkin  Municipal  Airport,  NC  (lat. 

36'’16'48"N,  long.  80°47'11"W) 

Swan  Creek  Airport  (lat.  36‘‘12'08"N,  long. 

80'’52'05"W) 

Zephyr  NDB  (lat.  36°18'47"N,  long. 

80”43'24"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Elkin  Municipal  Airport  and  within 
2.7  miles  each  side  of  the  057®  bearing  from 
the  2fephyr  NDB,  extending  from  the  6.3-mile 
radius  to  7  miles  northeast  of  the  NDB, 
excluding  that  airspace  within  a  2.5-mile 
radius  of  Swan  Creek  Airport. 
***** 


Issued  in  East  Point,  Georgia,  on  October 
29, 1992. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  92-29889  Filed  12-8-92;  8:45  ami 

BtLUNQ  COO€  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASO-10] 

Revision  of  Transition  Area, 
Wiikesboro,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  revises  the 
Wiikesboro,  NC  Transition  Area.  The 
existing  700-foot  transition  area  is 
centered  on  the  Wilkes  Coimty  Airport 
and  overlies  the  Swan  Creek  Airport 
located  approximately  11  miles  east. 
This  action  excludes  the  airspace  within 
a  2.5-mile  radius  of  the  airport  from  the 
transition  area  to  avoid  unnecessarily 
restricting  aircraft  in  the  traffic  pattern 
and  local  training  flights.  The 
coordinates  in  the  proposal  were  North 
American  Datum  27;  however,  these 
coordinates  have  been  updated  to  North 
American  Datum  83. 

EFFECTIVE  DATE:  0901  u.t.c.,  February  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  28, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revise  the  Wiikesboro,  NC 
Transition  Area  (57  FR  39156).  The 
proposed  action  would  exclude  the 
airspace  in  vicinity  of  the  Swan  Creek 
Airport  from  the  transition  area.  This 
action  was  proposed  at  the  request  of 
the  airport  manager  in  order  to  avoid 
restricting  aircraft  in  the  traffic  pattern 
and  local  training  flights.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Transition  Areas  are  published  in 
§  71.181  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
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71.1.  The  coordinates  in  the  proposal 
were  North  American  Datiim  27; 
however,  these  coordinates  have  been 
updated  to  North  American  Datum  83. 
The  Transition  Area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Wilkesboro,  NC  Transition  Area  by 
excluding  the  airspace  within  a  2.5-mite 
radius  of  the  Swan  Creek  Airport.  This 
action  will  avoid  unnecessarily 
restricting  aircraft  in  the  Swan  Creek 
Airport  traffic  pattern  and  local  training 
flints. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
hequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

Adoption  of  the  Amendment 
In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1;  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp  ,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorpKtration  by  reference  in 
14  C3TI  71.1  of  the  Federal  Aviation 
Admini^ation  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

***** 

ASO  NC  TA  Wilkesboro,  NC  IRevisodl 


Wilkesboro,  Wilkesboro  County  Airport, 

NC  (lat  36‘’13'21''N,  long.  81'‘05'55'TV) 
Swan  Creek  Airport  (lat.  36“12'08"N,  long. 
80*52'05'^) 

Wilki  NOT  (lat.  36‘’06'46"N,  long. 
81'*05'53"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  11-mile 
radius  of  Wilkes  Cormty  Airport  and  within 
3  miles  each  side  of  the  Runway  1  localizer 
course,  extending  from  the  11 -mile  radius  to 
8  miles  south  of  the  Wilki  NDB;  excluding 
that  airspace  with  the  West  Jefferson,  NC  and 
Elkin,  NC,  Transition  Areas,  and  that 
airspace  within  a  2.5-mile  radius  of  Swan 
Creek  Airport. 

•  *  *  *  • 

Issued  in  East  Point,  Georgia,  on  October 
26, 1992. 

Don  Csss, 

Acting  Manager,  Air  Traffic  Division  Southern 
Region. 

[FR  Doc.  92-29890  Filed  12-8-92;  8:45  am) 
BU.UNG  CODE  4910-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

24  CFR  Part  571 

[Docket  No.  R-92~1530;  FR-2880-N-04] 

Notice  to  Reopen  Comment  Period  for 
Interim  Rule  for  Community 
Development  Block  Grants  for  Indian 
Tribes  and  Alaskan  Native  Villages 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice  to  reopen  comment 
p>eriod  for  interim  rule. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD)  is 
reopening  the  comment  period  for  the 
interim  rule  entitled  Community 
Development  Block  Grants  for  Indian 
Tribes  and  Alaskan  Native  Villages. 
Since  the  rating  and  ranking  process  for 
the  competition  of  FY  1991  and  1992 
funds  has  not  yet  been  completed  by  all 
offices  for  the  Notice  of  Fund 
Availability  that  was  published 
simultaneously  with  ffie  interim  rule, 
the  Department  has  decided  to  reopen 
the  comment  period  for  the  rule.  This 
will  allow  all  tribes  to  have  a  chance  to 
provide  suggestions  for  modifications  of 
the  regulation  before  it  is  issued  in  final 
form. 

DATES:  Effective  date:  )ime  8, 1992. 
Comment  due  date:  January  29, 1993, 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  M.  Rhodeside,  Assistant 
Director  for  the  Indian  Community 


Development  Block  Grant  Program. 

State  and  Small  Cities  Division,  Office 
of  Block  Grant  Assistance,  Office  of 
Community  Planning  and  Development, 
Department  of  HUD,  room  7184, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-1322.  To 
provide  service  for  persons  who  are 
hearing-  or  speech-imp>aired,  this 
number  may  be  reached  via  TE®  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY,  1-800- 
877-8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  "800”  TDD 
numbers,  are  not  toll-fiee.) 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1992  HUD  published  an  interim  rule 
entitled  Community  Development  Block 
Grants  for  Indian  Tribes  and  Alaskan 
Native  Villages  (57  FR  11832),  and  a 
Notice  of  Fund  Availability  (57  FR 
11852)  announcing  the  availability  of 
funds  for  the  Community  Development 
Block  Grant  Program  for  Indian  Tribes 
and  Alaskan  Native  Villages  for  Fiscal 
Years  1991  and  1992.  The  interim  rule’s 
comment  due  date  of  November  18, 

1992  was  predicated  on  allowing  tribes 
to  comment  on  the  April  7  interim  rule 
after  the  competition  for  FY  1991  and 
1992  funds  was  completed.  Since  all  of 
the  offices  have  not  yet  completed  the 
rating  and  ranking  process  for  FY  1991 
and  1992  funds,  HUD  has  decided  to 
reopen  the  comment  period  on  the 
interim  rule  and  accept  comments  until 
January  29, 1993  in  order  to  allow  all 
tribes  to  have  a  chance  to  provide 
suggestions  for  modification  of  the 
regulation  before  it  is  issued  in  final 
form.  No  additional  extensions  of  time 
for  comments  on  the  interim  rule  are 
anticipated. 

Dated:  December  2, 1992. 

Randall  H.  Erben, 

Acting  Assistant  Secretary  for  Community 
Planning  and  Development. 

(FR  Doc.  92-29803  Filed  12-8-92;  8:45  am] 
BILUNG  CODE  4210-29-41 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Fish  and  Wildlife  Resource* 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

summary:  OSM  is  annoimcing  the 
approval  of  a  proposed  amendment  to 
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the  Kentucky  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Kentucky  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment 
consists  of  proposed  revisions  to 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  8:030,  8:040, 16:180 
and  18:180.  These  revisions  establish 
fish  and  wildlife  information  and 
planning  requirements  for  permit 
applicants  and  related  protection 
standards  for  coal  mining  operations. 
EFFECTIVE  DATE:  December  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovadc,  Director,  Lexington 
Field  Office,  Telephone  (606)  233-2896. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program. 

II.  Submission  of  Amendment. 

III.  Director’s  Findings. 

IV.  Summary  and  Disposition  of  Ck)mments. 

V.  Director’s  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Kentucky 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
regulatory  program  effective  May  18, 
1982.  Background  information  on  the 
permanent  program  submission,  as  well 
as  the  Secretary’s  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  can  be  found  in  the  May  18, 
1982,  Federal  Register  (47  FR  21404). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
917.11,  917.13,  917.15,  917,16  and 
917.17. 

II.  Submission  of  the  Amendment 

By  letter  dated  March  13, 1992 
(Administrative  Record  No.  KY-1119), 
Kentucky  submitted  proposed 
regulations  to  revise  405  KAR  8:030, 
8:040, 16:180  and  18:180— the 
regulations  governing  fish  and  wildlife 
resource  protection  and  enhancement 
by  surface  coal  mining  operations.  This 
submittal  was  preceded  by  an  earlier 
submittal  on  Jvme  28, 1991,  which  was 
withdrawn  (Administrative  Record  No. 
KY-1059).  ’These  proposed  revisions 
were  undertaken  in  response  to  the 
promulgation  of  revised  Federal  rules 
concerning  the  same  subject  matter  in 
the  December  11, 1987,  Federal  Register 
(52  FR  47359). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  23, 
1992,  Federal  Register  (57  FR  14818), 
and  in  ^e  same  notice,  opiened  the 
public  comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 


The  public  comment  period  ended  on 
May  8, 1992. 

By  letter  dated  July  21, 1992 
(Administrative  Record  No.  KY-1167), 
Kentucky  revised  the  proposed  program 
amendment  in  response  to  changes 
made  during  its  promulgation  process. 
OSM  announced  receipt  of  the  revised 
amendment  in  the  September  23, 1992, 
Federal  Register  (57  FR  43946),  and  in 
the  same  notice,  reopened  the  public 
comment  period  and  provided  an 
opportimity  for  a  public  hearing.  The 
puolic  comment  period  closed  on 
October  8, 1992. 

m.  Director’s  Findings 

Set  forth  below  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director’s 
findings  concerning  the  proposed 
amendment  to  the  Kentucky  program. 
Only  substantive  changes  will  be 
discussed  in  detail.  Revisions  not 
specifically  discussed  are  found  to  be  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

The  proposed  amendment  consists  of 
three  parts:  Fish  and  wildlife  resources 
information  (405  KAR  8:030(20):  Mining 
and  Reclamation  Plan  (MRP);  fish  and 
wildlife  protection  and  enhancement 
(405  KAR  8:030(36));  and  protection  of 
fish,  wildlife,  and  related  environmental 
values  (405  KAR  16:180(1)  through  (3)). 
The  above  proposed  amendments 
govern  surface  mining  activities. 
Substantively  identical  changes  are  also 
proposed  at  405  KAR  8:040(20),  405 
KAR  8:040(36),  and  405  KAR  18:180  (1) 
through  (3)  for  underground  mining 
activities.  OSM  will  discuss  the 
proposed  changes  to  the  rules  governing 
surface  mining  activities  with  the 
understanding  that  such  discussion  also 
applies  to  the  proposed  changes  to  the 
rules  governing  underground  mining 
acti\'ities. 

1.  Fish  and  wildlife  resource 
information  (405  KAR  8:030(20)) 

Kentucky  proposes  to  amend  405 
KAR  8:030(20)  to  require  that  each 
permit  application  include  fish  and 
wildlife  resource  information  for  the 
permit  area  and  adjacent  area.  The 
scope  and  level  of  detail  for  this 
information  will  be  determined  by  the 
cabinet  in  consultation  with  the 
Kentucky  Department  of  Fish  and 
Wildlife  Resources  and  the  U.S. 
Department  of  Interior,  Fish  and 
Wildlife  Service.  Site-specific  resource 
information  will  be  required  when  the 
permit  area  or  adjacent  area  is  likely  to 
include  listed  or  proposed  endangered 
or  threatened  species  of  plants  or 
animals  or  their  critical  habitats, 
habitats  of  unusually  high  value,  and 


other  species  or  habitat  identified 
through  agency  consultation  as 
requiring  special  protection  under  State 
or  Federal  law.  ’The  proposed  rule  also 
contains  a  provision  which  provides  for 
the  Cabinet  to  send,  upon  request,  fish 
and  wildlife  resource  information  to  the 
U.S.  Department  of  Interior,  Fish  and 
Wildlife  Service  for  their  review. 

The  above  proposed  parts  of  the 
amendment  are  substantively  identical 
to  30  CFR  780.16  (a)  and  (c). 
Accordingly,  the  Director  finds  that  the 
described  provisions  are  no  less 
effective  than  the  Federal  rules. 

Kentucky  has  proposed  several 
provisions  for  which  there  are  no 
Federal  counterparts.  Under  proposed 
405  KAR  8:030(20)(3),  Kentucky 
includes  language  which  requires  that 
wetland  delineations  be  conducted  in 
accordance  with  the  Corps  of  Engineers 
Wetlands  Delineation  Manual.  Kentucky 
also  proposes  rules  at  405  KAR 
8:030(20)(4)  which  determine  when  fish 
and  wildlife  resource  information  is 
required  as  part  of  permit  amendments 
and  revisions.  The  Director  finds  that 
these  proposed  provisions  complement 
and  clarity  the  other  previously 
discussed  sections  of  the  proposed  rule 
and  that  they  are  not  inconsistent  with 
the  requirements  of  SMCRA  and  the 
Federal  regulations. 

Proposed  paragraph  (6)  of  405  KAR 
8:030(20)  requires  fish  and  wildlife 
resource  information  to  be  included  in 
applications  for  permits,  amendments 
and  revisions  submitted  to  the  cabinet 
on  or  after  November  17, 1992.  The 
Director  believes  this  is  a  reasonable 
time  period  to  implement  the  proposed 
rule  in  light  of  the  site-specific  data 
collection  requirements  which  it  will 
impose  on  some  permit  applicants.  He 
therefore  finds  that  405  KAR 
8:030(20)(6)  is  not  inconsistent  with 
SMCRA  and  the  Federal  rules. 

2.  MRP;  fish  and  wildlife  protection  and 
enhancement  (405  KAR  8:030(36)) 

Under  proposed  405  KAR  8:030(36), 
Kentucky  will  require  each  permit 
application  to  include  a  description  of 
how  the  permittee  will  minimize 
disturbances  and  adverse  impacts  on 
fish  and  wildlife  and  related 
environmental  values  and  how 
enhancement  of  these  values  will  be 
achieved  where  practicable.  The 
description  must,  at  a  minimum,  apply 
to  species  and  habitats  identified  under 
405  KAR  8:030(20)  and  include  both 
protective  and  enhancement  measures. 
Where  no  enhancement  measures  are 
planned,  a  statement  must  be  provided 
explaining  why  enhancement  is  not 
practicable.  This  description  of 
protection  and  enhancement  measures 
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must,  upon  request,  be  provided  to  the 
U.S.  Department  of  Interior,  Fish  and 
Wildlife  Service  for  their  review. 

These  provisions  are  substantively 
identical  to  the  Federal  rules  at  30  CFR 
780.16  (b)  and  (c)  with  one  exception. 

The  exception  is  that  they  do  not 
require  the  protection  and  enhancement 
measures  to  be  consistent  with  the 
performance  standards  for  the 
protection  of  fish,  wildlife  and  related 
environmental  values.  That  is,  there  is 
nothing  in  the  proposal  which 
corresponds  to  30  CFR  780.16(b)(1).  The 
Director,  however,  believes  that 
Kentuclqr  will  act  responsibly  and 
implement  the  provisions  in  such  a 
manner  that  there  will  be  no 
inconsistencies  between  what  is 
required  under  the  proposed  permitting 
and  performance  rules.  He  therefore 
finds  that  the  described  provisions  are 
no  less  effective  than  30  CFR  780.16  (b) 
and  (c). 

Kentucky  ha$  proposed  rules  that 
identify  when  fish  and  wildlife 
protection  and  enhancement  plans  will 
be  required  as  part  of  applications  for 
permit  amendments  and  revisions. 
November  17, 1992,  is  also  proposed  as 
the  date  when  405  KAR  8:030(36) 
becomes  applicable  to  new  applications 
for  permits,  amendments  and  revisions. 
There  are  no  Federal  counterparts  to 
these  provisions.  OSM  believes  these 
provisions  complement  and  clarify  the 
meaning  of  the  rule  and  that  the 
November  17, 1992,  date  for 
implementation  is  reasonable  in  light  of 
the  planning  requirements  which  the 
proposed  rules  place  upon  permittees. 
He  therefore  finds  that  these  provisions 
are  not  inconsistent  with  the 
requirements  of  SMCRA  and  the  Federal 
rules. 

3.  Protection  offish,  wildlife,  and 
related  environmental  values  (405  KAR 
16:180  (1)  through  (3)) 

In  405  KAR  16:180(1)(1),  Kentucky 
proposes  general  requirements  for  the 
protection  of  fish,  wildlife,  and  related 
environmental  values.  The  permittee  is 
required  to  the  extent  possible  using  the 
best  technology  currently  available  to 
minimize  disturbances  and  adverse 
impacts  on  fish,  wildlife,  and  related 
environmental  values  and  shall  achieve 
enhancement  of  those  resources  where 
practicable.  This  provision  is 
substantively  identical  to  section 
515(b)(24)  of  SMCRA  and  no  less 
effective  than  30  CFR  816.97(a). 
Proposed  paragraph  (2)  of  section  (1) 
lists  specific  actions  which  the 
permittee  must  take  to  protect  fish, 
wildlife,  and  related  environmental 
values.  This  listing  which  includes  such 
things  as  the  design  and  construction  of 


powerlines  to  minimize  electrocution 
hazards  to  raptors  is  substantively 
identical  to  the  list  in  30  CFR  816.97  (e) 
and  (f).  For  these  reasons,  the  Director 
finds  that  proposed  405  KAR  16:180(1) 
is  no  less  effective  than  the  Federal 
rules  and  is  not  inconsistent  with 
section  515(b)(24)  of  SMCRA.  • 

Proposed  405  KAR  16:180(2)  sets 
forth  protection  standards  for  bald  and 
golden  eagles  and  other  endangered  or 
threatened  species.  It  is  substantively 
identical  to  30  CFR  816.97(b)  through 
(d).  The  Director  therefore  finds  that  405 
KAR  16:180(2)  is  no  less  effective  than 
the  Federal  rules. 

Proposed  405  KAR  16:180(3)  sets 
forth  reclamation  strategies  and  wildlife 
enhancement  techniques.  Where  fish 
and  wildlife  is  to  be  the  postmining 
land  use,  the  permittee  must  select 
species  and  planting  arrangements 
based  on  their  usefulness  in  supporting 
wildlife.  Where  croplands  are  the 
intended  postmining  land  use,  the 
permittee  must  avoid  when  possible, 
large  blocks  of  monoculture  by 
interspersing  fields  with  trees,  hedges, 
or  fence  rows.  These  and  other 
provisions  in  the  proposed  section  are 
substantively  identical  to  those  at  30 
CFR  816.97  (g)  through  (i).  The  Director 
therefore  fin^  that  they  are  no  less 
effective  than  the  Federal  rules. 

rv.  Summary  and  Disposition  of 
Comments 

OSM  solicited  public  comment  and 
provided  opportunity  for  a  public 
hearing  on  the  proposed  amendment. 
Substantive  comments  were  received 
from  the  Kentucky  Resources  Council 
(KRC),  USDA  Soil  Conservation  Service 
(SCS)  and  the  Sport  Fishing  Institute 
KRC  expressed  frustration  with  the 
length  of  time  it  has  taken  for  Kentucky 
to  promulgate  their  proposed  fish  and 
wildlife  rules  and  listed  four  areas  of 
general  concern  regarding  their 
implementation. 

1.  KRC  questioned  whether  both  State 
and  Federal  fish  and  wildlife  agencies 
will  have  the  resources  to  conduct  the 
individual  permit  reviews  necessary  to 
properly  consult  on  the  scope  of  data 
collection  and  design  of  fish  and 
^Idlife  mitigation  plans.  During  the 
promulgation  of  bo^  Federal  and  State 
rules,  comments  were  solicited  from 
both  Federal  and  State  fish  and  wildlife 
agencies.  Neither  agency  expressed  an 
inability  to  be  able  to  provide  sufficient 
resources  to  implement  the  proposed 
rules.  The  Director  therefore  believes 
that  these  agencies  are  committed  to 
their  responsibilities  under  the  proposal 
and  will  make  the  necessary  resources 
available  to  properly  implement  it. 


2.  KRC  questioned  whether  Kentucky 
has  or  will  establish  any  process  for 
formal  consultation  that  will  properly 
consider  the  opinions  of  the  U.S. 
Department  of  Interior,  Fish  and 
Wildlife  Service  (USFWS)  and,  to  a 
lesser  extent,  the  Kentucky  Department 
of  Fish  and  Wildlife  Resources 
(KYFWR).  Kentucky  has  indicated  that 
it  expects  to  develop  written  procedxires 
for  consultation  witn  these  agencies 
(Administrative  Record  No.  KY-1158). 
The  Kentucky  Department  for  Surface 
Mining  Reclamation  and  Enforcement 
(KYDSMRE)  is  now  working  with  the 
KYFWR  to  develop  a  memorandum  of 
imderstemding  which  will  include 
consultation  procedures.  The  Director 
assumes  that  Kentucky  will  act  in  good 
faith  and  in  a  responsible  manner  when 
considering  the  comments  of  the 
USFWS  and  KYFWR. 

3.  KRC  stated  that  it  must  be  made 
clear  that  Kentucky  has  a  mandatory 
obligation  to  require  site-specific 
resource  information  in  permit 
applications  when  the  permit  area  or 
adjacent  area  is  likely  to  include 
endangered  or  threatened  species.  The 
Director  believes  that  proposed  405 
KAR  8:030(20)(2)(a)  and  405  KAR 
8:040(20)(2)(a)  have  done  what  KRC  has 
requested. 

4.  KRC  questioned  whether 
consultation  will  occur  on  a  case-by¬ 
case  basis  and  whether  any  formal 
memoranda  for  transmittal  of  files, 
review,  and  coordination  of  comments 
has  been  developed  between  Kentucky 
and  the  State  and  Federal  wildlife 
agencies.  Kentucky  has  indicated  that 
written  procedures  for  consultation  will 
be  developed  and  that  consultation  will 
occur  on  a  case-by-case  basis  in 
accordance  with  these  procedures 
(Administrative  Record  No.  KY-1158). 

KRC  requested  clarification  on 
whether  Kentucky  interpreted  the  list  of 
protection  and  ei^ancement  measures 
given  in  proposed  405  KAR  8:030(36) 
(2)(b)  and  (2)(c)  as  limiting  in  natiue  or 
might  other  measures  not  specifically 
mentioned  such  as  biological 
monitoring  be  imposed.  Furthermore, 
KRC  wanted  to  know  what  criteria 
would  be  used  to  select  other  measures 
beyond  those  that  are  enumerated. 
Kentucky  has  stated  that  it  views  the  list 
contained  in  the  proposed  rule  as 
examples  of  effective  measures  that 
should  be  considered  by  permit 
applicants  and  that  may  be  required  in 
appropriate  circumstances 
(Administrative  Record  No.  KY-1161). 
The  list  is  not  intended  to  limit  the 
measures  which  might  be  applied.  The 
Director  accepts  this  explanation  as 
consistent  with  the  intent  of  the  Federal 
rules.  He  believes  that  it  is  not  necessary 
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to  identify  criteria  under  which 
measures  would  be  selected  beyond 
those  that  are  enumerated  in  the 
proposed  rule.  If  the  measures  given  as 
examples  are  not  effective  in  a^eving 
protection  and  enhancement,  then  other 
measures  must  be  devised  by  the 
permittee  or  the  regulatory  authority 
which  will  accomplish  the  intent  of  the 
Hsh  and  wildlife  regulations. 

KRC  requested  clarification  as  to 
whether  protection  and  enhancement 
measures  would  be  limited  to  critical 
species  and  habitats.  The  Director  and 
Kentucky  have  both  recognized  that  the 
protection  and  enhancement  measures 
are  not  limited  to  critical  species  and 
habitats.  This  position  is  consistent  with 
section  515(b)(24)  of  SMCRA  which 
applies  to  all  species  and  habitats  and 
is  not  limited  to  those  which  are  critical. 
However,  it  is  reasonable  to  assume  that 
critical  species  and  habitats  will  receive 
greater  attention  than  those  which  are 
not  critical. 

KRC  commented  that  proposed  405 
KAR  8:030  (20)  and  (36)  were  far  too 
lenient  in  the  time  lag  before  the 
regulation  becomes  effective  and 
arbitrary  in  selection  of  those 
circumstances  in  which  submittal  of 
site-specific  or  general  information  will 
be  mandated.  The  Director  disagrees. 
Under  30  CFR  732.17(a),  any  alteration 
of  an  approved  State  program  is  not 
enforceable  until  reviewed  and 
approved  by  OSM.  The  proposed 
implementation  date  of  November  17, 
1992,  is  reasonable  in  light  of  the  time 
required  by  OSM  to  review  and  act 
upon  the  proposed  amendment.  It  also 
provides  time  for  permittees  to  collect 
the  necessary  site-specific  fish  and 
wildlife  resource  information. 
Kentucky’s  proposed  rule  closely  tracks 
the  Federal  rules.  The  Director  believes 
that  Kentucky  will,  through  the 
consultation  process  with  the  USFWS 
and  KYFWR,  more  clearly  define  the 
circumstances  rmder  which  site-specific 
information  will  be  required  beyond 
what  is  present  in  the  proposed  rule. 

KRC  ^ued  that  the  proposed  rule  is 
flawed  b^use  it  limits  the  streams  for 
which  data  must  be  collected  to  those 
for  which  existing  data  is  available  to 
establish  the  value  of  the  stream.  The 
Director  disagrees.  Federal  rules-at  30 
CFR  780.16  require  fish  and  wildlife 
information  in  all  permit  applications. 
Site-specific  resource  information  is 
required  when  the  permit  area  is  likely 
to  include  listed  or  proposed 
endangered  or  threatened  species  of 
plants  or  animals  or  their  critical 
habitats,  habitats  of  unusually  high 
value,  and  other  species  or  habitats 
identified  through  agency  consultation 
as  requiring  special  protection  under 


State  or  Federal  law.  There  only  needs 
to  be  a  likelihood  that  these 
circumstances  exist;  not  that  existing 
data  have  already  been  collected  as 
asserted  by  KRC.  The  proposed 
Kentucky  rule  is  substantively  identical 
to  the  Federal  rule  in  this  regard. 

KRC  commented  that  the  proposed 
rule  delays  implementation  of  data 
collection  for  some  areas  and  species 
such  as  wetlands  and  Federally 
protected  species  which  the  State  is 
already  obligated  to  protect  under  the 
Clean  Water  Act  or  endangered  species 
laws.  The  Director  agrees  with  KRC  that 
SMCRA  does  not  reUeve  operators  of 
their  obligations  tmder  existing 
environmental  laws.  Kentucky  has  not 
delayed  the  implementation  of  its 
proposed  performance  standards  at  405 
KAR  16:180.  It  has,  however,  delayed 
implementation  of  its  proposed 
permitting  information  requirements 
until  November  17, 1992.  The  Director, 
as  previously  discussed,  has  foimd  that 
this  timeframe  is  reasonable. 

KRC  commented  that  under  proposed 
405  KAR  030(20)(5)(a)(4)  and  405  KAR 
030(36)(4)(a)(4),  a  five  acre  boundary 
revision  will  require  data  submission; 
however,  an  operator  could  amend  a 
permit  to  affect  unlimited  new  acreage 
if  smaller  increments  were  used.  There 
are  no  Federal  counterparts  to  these 
proposed  paragraphs.  Kentucky  has,  in 
the  proposed  rule,  established 
circumstances  where  fish  and  wildlife 
resource  information  and  protection  and 
enhancement  plans  would  be  required 
regardless  of  the  size  of  the  amendment 
or  revision.  In  other  situations, 

Kentucky  has  elected  to  make  a  case-by¬ 
case  determination.  This  case-by-case 
determination  would  apply  to  permit 
revisions  and  amendments  where  the 
size  of  the  area  is  less  than  five  acres 
and  does  not  involve  a  wetland,  a  new 
watershed  where  there  is  an  important 
stream  or  a  stream  buffer  zone.  The 
Director  has  previously  found  this 
proposal  is  no  less  stringent  than  the 
minimum  requirements  of  SMCRA. 

KRC  commented  that  the  absence  of  a 
definition  of  “important  stream”  makes 
the  proposed  mgulations  fatally  flawed. 
The  Director  d.>  sagrees.  A  definition  is 
not  required  by  the  Federal  rules.  It  is 
anticipated  that  Kentucky,  in 
consultation  with  the  USHVS  and 
KYFWR,  will  define  through  technical 
memorandums  or  other  guidance 
documents  those  values  and 
characteristics  which  make  a  stream 
valuable  and  worthy  of  special 
protection.  Such  definitions  need  not 
appear  in  the  proposed  rules. 

KRC  commented  that  the  proposed 
language  is  ambiguous  with  regard  to 
the  applicability  date  of  the  rule. 


Kentucky  has  revised  this  and  other 
similar  paragraphs  in  response  to  the 
commenter’s  comment.  The  Director 
believes  that  it  is  now  clear  that  all 
applications  for  permits,  amendments 
and  revisions  submitted  on  or  after 
November  17, 1992,  must  meet  the 
requirements  of  405  KAR  8:030(20)  and 
KAR  8:030(36). 

KRC  commented  that  Kentucky 
should  be  obligated  to  develop 
memoranda  of  understanding  with  State 
and  Federal  resource  agencies  in 
advance  of  November  17, 1992,  in  order 
to  allow  for  orderly  review  and 
upgrading  of  existing  permits  to  meet 
fish  and  wildlife  requirements. 

Kentucky  has  a  memorandum  of 
understanding  with  the  USFWS  which 
was  entered  into  in  1983.  The  Director 
anticipates  that  Kentucky  and  the 
USFWS  will  meet  to  revise  this 
memoranda  in  light  of  the  proposed 
rules.  As  previously  stated,  KTOSMRE 
and  KYFWR  are  currently  working  on  a 
memorandum  of  understanding  which 
may  be  completed  before  November  17, 
1992. 

KRC  commented  that  the  limitation  of 
the  applicability  to  coal  extraction  areas 
in  proposed  405  KAR  8:040  is  too 
narrow  and  must  be  broadened  to 
include  any  impacts  from  undergrormd 
excavation  or  firom  surface  facilities  and 
support  facilities  that  occur  under  an 
amendment  or  revision.  Kentucky  has 
asserted  that  the  term  “coal  extraction 
area,”  which  only  appears  in  405  KAR 
8:040(20)(5)(a)(6)  and  405  KAR 
8:G40(36)(4)(a)(6),  is  limiting  only  to 
these  subparagraphs  (Administrative 
Record  No.  KY-1158).  These 
subparagraphs  will  require  fish  and 
wildlife  resource  information  and 
protection  and  enhancement  plans 
whenever  an  applicant  for  an 
amendment  or  revision  pro|>oses  to 
extend  the  coal  extraction  area 
associated  with  an  imderground  mine 
that  may,  by  subsidence  or  other  means, 
impact  a  wetland,  important  stream,  or 
stream  that  contains,  or  could 
reasonably  be  expected  to  contain,  a 
State  or  Federal  endangered  or 
threatened  species  or  its  critical  habitat. 
The  Director  is  in  agreement  with 
Kentucky’s  explanation  of  the  proposed 
language  and  sees  no  reason  why  it 
should  be  broadened. 

KRC  commented  that  the  proposed 
rules  are  imclear  as  to  whether  fish  and 
wildlife  resoiurce  information  will  be 
required  for  all  areas  under  which  such 
information  is  required  under  Federal 
rules.  Under  30  ci'K  780.16(a),  which 
applies  to  surface  mines,  fish  and 
wildlife  resovuce  information  is 
required  for  the  permit  area  and 
adjacent  area.  The  permit  area  is  defined 
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at  30  QFR  701.5  as  the  area  of  land  upon 
which  an  operator  proposes  to  conduct 
surface  coal  mining  and  reclamation 
operations  under  the  permit,  including 
ail  disturbed  areas.  It  must  be  the  same 
area  as  covered  by  the  performance 
bond.  Adjacent  area  is  defined  at  30 
CFR  701.5  as  the  area  outside  the  permit 
area  where  a  resource  or  resources, 
determined  according  to  the  context  in 
which  adjacent  area  is  used,  are  or 
reasonably  could  be  expected  to  be  , 
adversely  impacted  by  proposed  mining 
operations,  including  probable  impacts 
fi-om  underground  workings. 

For  surface  mining  operations. 
Kentucky  is  proposing  at  405  KAR 
8:030(20)(1)  to  require  fish  and  wildlife 
resource  information  for  the  permit  area 
and  adjacent  area  which  is  identical  to 
the  Federal  rules.  For  underground 
mining  operations,  Kentucky  is 
proposing  at  405  KAR  8:40(20)(1)  to 
require  fish  and  wildlife  resource 
information  for  the  area  of  surface 
operations  and  facilities  and  adjacent 
area,  and  areas  subject  to  probable 
impacts  from  underground  workings 
including  areas  of  probable  subsidence. 
The  Federal  counterpart  at  30  CFR 
784.21(a)  which  applies  to  undergroimd 
mining  requires  such  information  for 
the  permit  area  and  adjacent  area. 
Kentucky  requires  the  area  above  the 
underground  workings  to  be  included 
within  the  permit  area  whereas  Federal 
rules  do  not. 

KRC  suggests  that  OSM  seek 
assurance  that  the  phrase  “areas  subject 
to  probable  impacts  from  imderground 
workings’*  is  not  intended  to  raise  the 
threshold  of  the  definition  of  “adjacent 
area"  to  “probable  impacts”  rather  than 
the  Federal  standards  of  “could 
reasonably  be  expected”  to  cause 
adverse  impacts  and  that  information 
will  be  gained  from  all  areas  adjacent  to 
the  permit  area.  The  Director  believes 
Kentucky  has  provided  such  assurance. 
In  proposing  the  language  used  to 
describe  the  area  for  which  fish  and 
wildlife  resource  information  will  be 
required,  Kentucky  stated  that  it 
intended  the  requirements  to  be 
consistent  with  the  Federal  term 
“permit  and  adjacent  area” 
(Administrative  Record  No.  KY-1158). 
Furthermore,  the  Director  interprets  the 
phrase  “areas  subject  to  probable 
impacts”  as  equivalent  to  areas  which 
could  be  reasonably  expected  to  be 
adversely  impacted. 

In  additional  comments  on  this  topic, 
KRC  stated  that  it  was  unclear  as  to 
whether  the  phrase  “area  of  surface 
operations  and  facilities”  includes  all 
disturbed  areas  such  as  roads  and  other 
aspects  of  surface  activities  not  directly 
assoc  lated  with  coal  removal  or 


facilities.  Under  KRS  350.010,  the  term 
“operations”  is  defined  to  mean  surface 
coal  mining  operations,  all  premises, 
facilities,  roads  and  equipment  used  is 
the  pr(K»ss  of  producing  coal  from  a 
designated  area  or  removing  overburden 
or  the  activity  to  facilitate  or  accomplish 
the  extraction  or  the  removal  of  coal. 
Kentucky  has  indicated  that  it  will 
apply  this  definition  which  includes 
roads  and  other  aspects  of  surface 
activities  when  determining  the  area  for 
which  fish  and  wildlife  resource 
information  will  be  required  under  the 
proposed  rules. 

lulC  objected  to  the  use  of  the  word 
“and”  in  proposed  405  KAR 
16:180(3)(l)(b)  because  it  suggested  that 
edge  must  be  created  in  all  c:ases.  KRC 
stated  that  the  creation  of  habitat  other 
than  edge  habitat  should  be  given 
consideration.  The  Diredor  agrees  with 
the  commenter  that  the  creation  of  edge 
habitat  may  not  be  desirable  in  all 
circumstances.  The  proposed  rule  tracks 
30  CFR  816.95(g)(3)  which  requires  that 
plants  used  in  reclamation  be  grouped 
and  distributed  to  support  and  enhance 
fish  and  wildlife. 

A  reclamation  strategy  that  does  not 
optimize  the  edge  effec:t  would  be 
acceptable  if  it  were  designed  to  support 
those  species  that  do  not  reciuire 
extensive  development  of  edge  habitat. 

KRC  argued  that  Kentucky  has  no 
authority  to  delay  the  implementation  of 
performance  standards  in  405  KAR 
16:180  and  that  such  standards  must 
become  effective  immediately.  The 
Direc:tor  agrees.  Kentucky  has  revised 
405  KAR  16:180  so  that  it  will  become 
effective  immediately. 

The  SCS  commented  that  the  hydric 
soils  list  referenced  in  405  KAR 
8:030(20)(3)  is  actually  a  set  of  the 
individual  county  hydric  soils  lists  and 
that  the  official  hydric  soils  list  for  each 
coimty  is  maintained  by  the  respective 
Soil  Conservation  Service  field  office  in 
the  Field  Office’s  Technical  Guide.  In 
counties  where  soil  surveys  are  being 
conducted  or  modernized,  the  hydric 
soils  list  is  subject  to  revision.  The 
Director  thanks  the  SCS  for  providing 
this  supplemental  information  that  will 
be  help^l  in  implementing  the 


amendment  was  valuable  to  current 
conservation  needs  and  expressed 
support  for  provisions  requiring  the  use 
of  the  best  technology  currently 
available,  notification  of  the  Cabinet  of 
any  endangered  or  threatened  species 
discovered  in  the  permit  area  and  the 
prohibition  of  mining  that  is  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species.  SFI 
expressed  the  belief  that  these 


reqmrements  were  adequate, 
appropriate  and  necessary. 

V.  Director's  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving  the 
proposed  amendment  submitted  to  OSM 
by  Kentucky  on  March  13, 1992,  and 
revised  on  July  21, 1992.  "The  Director 
has  determine  that  the  amendment  is 
no  less  stringent  than  SMCRA  and 
consistent  with  regulations  issued  by 
the  Secretary  of  Interior.  The  Federal 
regulations  at  30  CFR  part  917  codifying 
decisions  concerning  ^e  Kentucky 
program  are  being  amended  to 
implement  this  decision. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  requir^  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  that  relates  to  air 
or  water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seg.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seg.).  The 
Director  has  determined  that  this 
amendment  contains  no  provisions  in 
these  categories  and  that  EPA’s 
concurrence  is  not  required. 

Effect  of  Director’s  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  a  State  program  are  not  enforceable 
until  approv^  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved 
programs.  In  the  oversight  of  the 
Kentucky  program,  the  Director  will 
recognize  only  the  approved  program, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Kentucky  of  such 
provisions. 

VI.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3,  4,  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
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impact  analysis  is  not  necessary  and 
0MB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  die 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.13  and  732.17(h)(10),  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731,  and  732  have  been 
met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensiue  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 


whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regularions. 

List  of  Subjects  in  30  CFR  Part  917 
Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  (Dctober  23, 1992. 

Jeffirey  D.  Jamtt, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  30  CFR  917.15,  is  amended  by 
adding  a  new  paragraph  (mm)  to  read  as 
follows: 

S  91 7.1 5  Approval  of  regulatory  program 
amendments. 

***** 

(mm)  The  following  amendments  to 
the  Kentucky  Administrative 
Regulations  (KAR)  as  submitted  to  OSM 
on  March  13, 1992,  and  revised  on  July 
21, 1992,  are  approved  effective 
December  9, 1992.  The  approved 
amendments  pertain  to  fish  and  wildlife 
resoiuces  and  consist  of  revisions  to: 

405  KAR  8:030(20),  405  KAR  8:030(36), 
405  KAR  8:040(20),  405  KAR  8:040(36), 
405  KAR  16:180(l)-(3),  and  405  KAR 
18:180(l)-(3). 

IFR  Doc.  92-29698  Filed  12-8-92;  8:45  am] 
BIUJNO  CODE  4310-06-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGO  05-92-87] 

Special  Local  Regulations  for  Marine 
Events;  New  Year’s  Eve  Celebration 
Firenvorks;  Norfolk  Harbor,  Elizabeth 
River,  Norfolk  and  Portsmouth,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.501. 

SUMMARY:  This  document  implements 
33  CFR  100.501  for  the  New  Year’s  Eve 
Celebration  Fireworks  Display.  The 
fireworks  display  will  be  launched  ficm 
barges  on  the  Elizabeth  River,  adjacent 
to  “Waterside”,  between  the  Norfolk 


and  Portsmouth  doumtown  areas  from  8 
p.m.,  December  31, 1992  to  1:00  a.m., 
January  1, 1993.  The  regulations  in  33 
CFR  100.501  are  needed  to  control 
vessel  traffic  within  the  immediate 
vicinity  of  the  event  due  to  the  confined 
natiuo  of  the  waterway  and  the  expected 
congestion  at  the  time  of  the  event.  The 
regulations  restrict  general  navigation  in 
the  area  for  the  safety  of  life  and 
property  on  the  navigable  waters  during 
the  event. 

EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.501  are  effective  from  8  p.m. 
December  31, 1992  until  1  a.m.,  on 
January  1, 1993.  If  inclement  weather 
causes  the  postponement  of  the  event, 
the  regulations  are  elective  from  6  p.m. 
\mtil  8  p.m.,  on  January  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Phillips,  Chief,  Boating  Affairs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204,  or  Commander,  Coast 
Guard  Group  Hampton  Roads  (804) 
438-8559 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Kathleen  A.  Duignan,  project 
attorney.  Fifth  Coast  Guard  Distrirt 
Legal  Staff. 

Discussion  of  Regulation 

Norfolk  Festevents,  Ltd.  submitted  an 
application  requesting  a  permit  to 
sponsor  fireworks  display  on  December 
31, 1992  to  take  place  from  8  p.m.  until 
1  a.m.  on  January  1, 1993.  The  fireworks 
display  will  be  laimched  from  barges 
anchored  in  the  Elizabeth  River  oft 
Town  Point  Park,  Norfolk,  Virginia,  over 
the  Elizabeth  River.  Since  many 
spectator  vessels  are  expected  to  be  in 
the  area  to  watch  the  fireworks  display, 
the  regulations  in  33  CFR  100.501  are 
being  implemented  to  provide  for  the 
safety  of  life  and  property.  The 
waterway  will  be  closed  diuing  the 
fireworks  display.  Since  the  waterway 
will  not  be  closed  for  an  extended 
period,  commercial  traffic  should  not  be 
severely  disrupted.  In  addition  to 
regulating  the  area  for  the  safety  of  life 
and  property,  this  notice  of 
implementation  also  authorizes  the 
Patrol  Commander  to  regulate  ffie 
operation  of  the  Berkley  drawDridge  in 
accordance  with  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  The  implementation  of 
33  CFR  100.501  also  implements 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Rules  and  Regulations  58145 


regulations  in  33  CFR  110.72aa  and 
117.1007.  33  C31t  110.72aa  establishes 
the  spectator  anchorages  in  33  CFR 
100.501  as  special  an^orage  areas 
under  Inland  Navigation  R^e  30,  33 
U.S.C  2030(^.  33  CFR  117.1007  closes 
the  draw  of  me  Beridey  Bridge  to  vessels 
during  and  for  one  hour  before  and  after 
the  effective  period  under  33  CFR 
100.501,  except  that  the  Coast  Giiard 
Patrol  Commander  may  order  that  the 
draw  be  open  for  commercial  vesseb. 

Dated;  November  23, 1992. 

W.T.  Lebnd, 

Bear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  92-29749  Piled  12-S-92;  8:45  am] 
BNJJNQ  COOC  4eiO-14-M 

33  CFR  Part  117 
[CQ01  92-127] 

Temporary  Drawbridge  Operation 
Regulations;  Saugatuck  River,  CT 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  At  the  request  of  the 
Connecticut  Department  of 
Transportation  (CONNDOT),  the  Coast 
Guard  is  issuing  temporary  regubtions 
for  the  Route  136  Bridge  over  the 
Saugatuck  River  at  mile  1.3  at  Westport, 
Connecticut,  to  provide  that  the  draw 
need  not  be  opened  for  the  passage  of 
vessels  for  105  days  from  7  a.m., 
December  15, 1992  through  11  p.m., 
March  31, 1993.  This  temporary 
regulation  is  being  issued  to  facilitate 
the  reconstruction  of  the  bridge  before 
the  boating  season.  This  action  will 
relieve  the  bridge  owner  of  the  burden 
of  having  to  open  the  draw  during  the 
reconstruction  and  will  only  permit  the 
transit  of  marine  traffic  which  can  pass 
under  the  bridge  in  the  closed  position. 
DATES:  This  rule  is  effective  fr;om  7  a.m., 
December  15, 1992  through  11  p.m., 
March  31, 1993.  Comments  must  be 
received  on  or  before  January  30, 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  First  Coast 
Guard  District,  Bldg.  135A.  Governors 
bland,  NY  10004-5073.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  the  above  address. 
Normal  office  hours  are  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  F^eral  holidays.  The  District 
Commander  maintains  the  public 
docket  for  this  rulemaking.  Commenb 
and  other  material  referenced  in  thb 
notice  are  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 


at  the  above  address.  Commenb  may 
also  be  hand-delivered  to  thb  addre^ 
FOR  FURTHER  MFORMATKM  CONTACT: 
William  C.  Homing,  Bridge 
Administrator,  First  Coast  Guard 
District.  (212)  668-7170. 

SUPPLEMENTARY  MFORMATION:  Good 
cause  exisb  for  publication  without 
notice  and  comment,  and  for  making  the 
rule  effective  in  fewer  than  30  days.  The 
temporary  final  regubtions  are  essential 
for  the  contractor  to  reconstruct  the 
bridge  prior  to  the  1993  boating  season. 
Failure  to  reconstruct  the  bridm  prior  to 
the  opening  of  the  recreational  bating 
season  could  result  in  substantial  losses 
to  maritime  interesb. 

Request  fiar  Commenb 

The  Coast  Guard  is,  however, 
providing  a  post  publication  comment 
period  to  receive  the  views  and 
commenb  of  the  public.  Persons 
submitting  commenb  should  include 
their  name  and  address,  identify  the 
bridge,  this  rulemaking  (CGDl  92-127), 
the  specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  reasons 
for  concurrence  or  nonconcurrence  with 
or  any  recommended  chan^  to  the 
rule.  Persons  desiring  acknowledgment 
that  their  commenb  have  been  received 
should  enclose  a  stamped  self-addressed 
post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
commenb  received  during  the  comment 
period  and  will  determine  whether  to 
revise  these  temporary  regubtions.  The 
regubtions  may  m  changed  in  light  of 
the  commenb  received.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  the  FYoject  Manager,  listed  under 
ADDRESSES.  If  it  is  determined  that  the 
opportunity  for  oral  presenbtions  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Regbter. 

Drafting  Infiumation 

The  drafters  of  this  notice  are  Waverly 
W.  Gregory,  Jr.,  Project  Manager,  and 
Lieutenant  Commander  Jeffrey  Stieb, 
Project  Counsel,  Furst  Coast  (^ard 
District,  Legal  Office. 

Discussion  of  Proposed  Temporary 
Regulations 

The  Route  136  Bridge  over  the 
Saugatuck  River  at  Westport, 
Connecticut,  is  a  107  year  old  swing 
bridge  which  has  a  vertical  clearance  of 
six  feet  above  mean  high  water  (MHW) 
and  13  feet  above  mean  low  water 
(MLW).  A  Coast  Guard  Bridge  Permit 
(2-90-1),  dated  April  17, 1990  was 
issued  to  reconstruct  the  bridge  on  ib 


present  alignment  To  facilitate  the 
rehabilibtion,  a  temporary  bridge  was 
authorized  to  acconunodate  vehicular 
traffic.  Rehabilibtion  of  the  bric^ 
involved  conversion  from  bteral 
floorbeams  to  one  utilizing  longitudinal 
girders.  The  new  longitudinal  girders 
eliminated  the  additional  vertical 
clearance  between  the  bteral  floorbeams 
of  the  previous  design  used  by  some 
marine  interests.  This  reduction  would 
substantially  increase  the  number  and 
frequency  of  the  bridge  openings  and 
would  have  significant  impact  upon 
vehicular  traffic.  In  April  1992,  tne 
Town  of  Westport  and  marine  interesb 
petitioned  sbte  court  to  enjoin 
CONNDOT  from  opmrating  the 
rehabilitated  bridge  and  ^m  removing 
the  temporary  bridge  utilized  during 
bridge  rehabilibtion.  The  courb 
remanded  the  action  to  the  Coast  Guard 
for  resolution. 

Meetings  with  CONNDOT,  Town  of 
Westport,  mariners  and  the  Coast  Guard 
regarding  the  concerns  for  rehabilitation 
of  the  bridge  resulted  in  a  proposal  to 
raise  the  bridge  struchire  two  feet  to 
increase  the  vertical  clearance  of  the 
bridge.  To  accomplish  this  action  in  the 
shortest  possible  time  without 
impacting  the  boating  season,  the 
proposed  construction  method  requires 
the  Wdge  to  remain  closed  to  maritime 
traffic  for  approximately  three  and  a  half 
months  starting  in  December  1992.  The 
swing  span  would  be  supported  by  the 
abutment  on  the  west  end  and  the  rest 
pier  on  the  east  end  while  the  center 
pier  is  raised  and  the  turning  machine 
is  disconnected  and  remoimted  on  a 
modified  center  pier.  Although  the 
bridge  will  be  maintained  in  the  closed 
position,  it  will  provide  a  vertical 
clearance  two  feet  greater  than  the 
existing  closed  clearance  for  a  period 
not  to  exceed  three  and  a  half  months. 
Based  on  the  stage  of  construction, 
emergency  openings  may  be  able  to  be 
provided. 

Review  of  bridge  opening  logs 
revealed  that  during  December  1988, 
1989  and  1990  there  were  two,  one  and 
no  openings,  respectively:  and  no 
requesb  for  openings  in  January  and 
February  in  1989, 1990  and  1991. 
Additionally  the  upper  reaches  of  the 
river  can  fr^ze  during  the  winter. 

Regulatory  Evaluation 

This  rule  is  considered  to  be  not 
major  imder  Executive  Order  12291  on 
Federal  Regulation  and  nonsignificant 
under  the  Department  of  Transporbtion 
Regulatory  Policies  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expecb  the  economic  impact  to 
be  so  minimal  that  a  Regulatory 
Evaluation  is  unnecessary.  Thb  opinion 
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is  based  upon  the  fact  that  the  closure 
will  be  accomplished  outside  the  peak 
boating  season  when  recreational  l)oats 
are  out  of  the  water.  The  regulation  will 
not  prevent  the  passage  of  vessels  which 
are  able  to  pass  imder  the  elevated 
closed  span. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
“Small  entities”  Include  independently 
owned  and  operated  small  biisinesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  quahfy  as  “small 
business  concerns”  under  section  3  of 
the  Small  Business  Act  (15  U.S.C  632). 
For  reasons  given  in  the  preceeding 
discussion  section,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  in  Executive  Order  12612 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federal  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  fiom 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends,  33  CFR  part  117, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 


2.  Section  117.221  paragraph  (c)  is 
temporarily  revised  to  read  as  follows: 

1117.221  Saugatuek  River. 

•  *  *  •  * 

(c)  Repair  of  the  Route  136  Bridge. 
Notwithstanding  the  provisions  in 
paragraph  (a)  of  this  section,  the  draw 
of  the  Route  136  Bridge  need  not  open 
for  the  passage  of  any  vessel  during 
repairs  from  7  a.m.,  December  15, 1992, 
through  11  p.m.,  March  31, 1993, 
inclusive. 

Dated:  November  24, 1992. 

I J).  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  92-29751  Filed  12-6-92;  8:45  am] 
BUXINQ  COOK  4S10-14-M 


33  CFR  Part  165 

[COTP  Baltimore,  MD,  Regulation  92-05-30] 

Safety  Zona  Regulation:  Patapsco 
River  Inner  Harbor,  Baltimore,  MD 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
safety  zone  for  the  New  Year’s  Eve  Inner 
Harbor  fireworks  display  in  Baltimore. 
Fireworks  will  be  laundaed  from  barges 
anchored  approximately  600  feet  south 
of  Pier  6,  Patapsco  River,  Inner  Harbor, 
Baltimore  Ma^land.  The  safety  zone  is 
necessary  to  control  spectator  craft  and 
to  provide  for  the  safety  of  life  and 
property  on  and  in  the  vicinity  of 
navigable  waters  during  the  event 

EFFECTIVE  DATES:  This  regulation  is 
efiective  from  11  p.m.  Dumber  31, 
1992  to  1  a.m.  January  1, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
LT(jg)  Mark  Williams,  U.S.  Coast  Guard 
Marine  Safety  Office  Baltimore,  U.S. 
Custom  House,  40  South  Gay  Street, 
Baltimore,  Ma^land  21202-4022,  (410) 
962-5104. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  efiective  in 
less  than  30  days  bom  the  date  of 
publication.  A^erence  to  normal 
rulemaking  procedures  is  not  possible 
due  to  time  of  receipt  of  notice  of  intent 
to  conduct  a  fireworks  display. 
Specifically,  the  sponsor’s  application 
to  hold  the  event  was  not  received  until 
November  3, 1992  leaving  insufficient 
time  to  publish  a  notice  of  proposed 
rulemaking  in  advance  of  the  event. 


Drafting  infimnation 

The  drafters  of  this  regulation  are 
LT(jg)  Mark  Williams,  project  officer  for 
the  Captain  of  the  Port,  Baltimore, 
Marylwd,  and  LCDR  K.B.  Letoumeau, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Background  and  Purpose 

On  November  3, 1992  the  Baltimore 
Office  of  Promotion  submitted  an 
application  to  hold  a  fireworks  display 
on  December  31, 1992.  As  part  of  its 
application,  the  Baltimore  Office  of 
Promotion  requested  the  Coast  Guard  to 
provide  assistance  with  control  of 
spectator  and  commercial  vessel  traffic 
in  the  vicinity  of  the  fireworks  display. 

Discusson  of  Regulations 

The  fireworks  will  be  launched  from 
a  barge  anchored  approximately  600  feet 
south  of  Pier  6,  Inner  Harbor,  Patapsco 
River,  Baltimore,  Maryland.  This  Safety 
Zone  will  consist  of  a  circle,  with  a 
radius  of  600  feet,  around  that  barge. 
'These  regulations  are  necessary  td 
control  spectator  craft  and  to  provide  for 
the  safety  of  life  and  property  on  and  in 
the  vicinity  of  the  Patapsco  ffiver  during 
the  fireworks  event  Since  the  main 
shipping  channel  will  not  be  closed  and 
the  reflation  will  only  be  in  effect  for 
a  few  hours,  the  impacts  on  routine 
navigation  should  minimal. 

This  emergency  rule  is  not  considered 
major  under  Executive  Order  12291  and 
is  not  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  Coast  Guard  also  considered  the 
impact  of  this  regulation  on  small 
entities  and  concluded  that  such  impact 
should  be  minimal.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b), 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

’This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

List  td  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Tenqmrary  Final  Regulatimis 

In  consideration  of  the  foregoing,  part 
165  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 
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PART  165--{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  U.S.C.  191; 

33  CFR  1.05-l{g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T0585  is  added 
to  read  as  follows: 

§165.70585  Safety  Zone:  Patapeco  River, 
Inner  Hartx>r,  Baltimore,  Maryland. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the  Patapsco 
River,  Inner  Harbor  bounded  by  the  arc 
of  a  circle  with  a  radius  of  600  feet  and 
with  its  center  located  at  latitude  39- 
17-00  North,  longitude  076-36-15 
West. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  Maryland  to  act  on  his 
behalf.  The  following  officers  have  or 
will  be  designated  by  the  Captain  of  the 
Port:  The  Coast  Guard  Patrol 
Commander,  the  senior  boarding  officer 
on  each  vessel  enforcing  the  safety  zone, 
and  the  Duty  Officer  at  the  Marine 
Safety  Office  Baltimore,  Maryland.  (1) 
The  Captain  of  the  Port  and  the  Duty 
Officer  at  the  Marine  Safety  Office, 
Baltimore,  Maryland  can  be  contacted  at 
telephone  number  (410)  662-5105. 

(2)  The  Coast  Guard  Patrol 
Commander  and  the  senior  boarding 
officer  on  each  vessel  enforcing  the 
safety  zone  can  be  contacted  on  VHF- 
FM  channels  16  and  81. 

(c)  Local  regulations.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area  during  the  effective 
time  of  the  safety  zone.  (1)  The  operator 
of  any  vessel  in  the  immediate  vicinity 
of  this  safety  zone  shall: 

(1)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(2)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(d)  Effective  date.  The  regulation  in 
this  section  is  effective  from  11  p.m. 
December  31, 1992  to  1  a.m.  January  1, 
1993,  unless  sooner  terminated  by  the 
Captain  of  the  Port,  Baltimore, 
Maryland. 


Elated:  December  1. 1992. 

ILL.  Edmiaton, 

Ckiptain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 

[FR  Doc.  92-29753  Filed  12-8-92;  8:45  am] 

BILUNQ  cooe  4aiO-14-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300245A;  FRL-4054-9] 

RIN  2070-AB78 

Pesticide  Tolerances  for  1 ,4- 
Butanediol>Methylenebis(4- 
Phenyllsocyanate)- 
Poly(Tetramethylene  Glycol) 
Coi^lymer,  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  1,4-butanediol- 
methylenebis(4-phenylisocyanate)- 
poly(tetramethylene  glycol)  copolymer 
(CAS  Reg.  No.  9018-04-6)  when  used  as 
an  inert  ingredient  (solid  diluent; 
carrier)  in  pesticide  formulations 
applied  to  animals.  This  regulation  was 
requested  by  the  Fermenta  Animal 
Health  Co. 

EFFECTIVE  DATE:  This  regulation  becomes 
effective  December  9, 1992. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (OPP-300245A],  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Support 
Branch,  Registration  Division  (H  7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
rm.  711L,  CM  #2, 1921  Jefferson  DaVis 
Highway,  Arlington,  VA  22202,  (703)- 
305-5180. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  6, 1992  (57 
FR  8106),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Fermenta 
Animal  Health  Co.,  10150  North 
Executive  Hills  Blvd.,  Kansas  City,  MO 
64153,  had  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 
propose  to  amend  40  CFR  180.1001(e)  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 


of  l,4-butanedioI-methylenebis(4- 
phenylisocyanate)-poly(tetramethyIene 
glycol)  copolymer  (CAS  Reg.  No.  9018- 
04-6)  when  used  as  an  inert  ingredient 
(solid  diluent;  carrier)  in  pestidde 
formulations  applied  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  “inert”  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  is  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
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requestor  worild  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  firom  the 
requirements  of  section  3  of  Executive 
Older  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  QG- 
354, 94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  efiect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultmal  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  November  10: 1992. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  180-dAMENDEO] 

1.  The  authority  dtatidn  for  part  180 
continues  to  read  as  follows: 

Autlimity:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(e)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

1180.1001  ExamptkMM  from  ttM 
roquiromont  of  a  toleranoo. 
***** 

(e).  .  * 


Inert  ingradienls 

Limits 

Usee 

1,4-Butanediol-methyienebis(4-phenylisocyanate)- 
poly(tetremettiyiene  glyooO  copofrtner  (CAS  Reg.  No.  9018- 
04-6);  mlnimufn  molecuiar  weight  158,000. 

• 

•  • 

.  SoM  dihient;  carrier. 

• 

•  •  • 

• 

*  : 

• 

{FR  Doc.  62-29759  Filed  12-6-92;  8:45  am] 
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40  CFR  Part  180 
[PP9F3798/R1175:  FRL-4176-9] 

RtN  2070-AB78 

Pesticide  Tolerance  for  Lactofen 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  extends  an 
interim  tolerance  for  residues  of  the 
herbicide  lactofen.  l-(carboethoxy)ethyl- 
5-(2-chloro-4-(trifluoromethyl)phenoxy)- 
2-nitrobenzoate,  and  its  metabolites 
containing  the  diphenyl  ether  linkage 
on  the  raw  agricultural  commodity 
(RAC)  cottonseed  at  0.05  part  per 
million  (ppm).  This  tolerance  was 
requested  by  the  Valent  U.S.A.  Corp. 
(formerly  Chevron  Chemical  Co.)  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  this  RAC.  The  interim  tolerance 
expires  on  December  31. 1993. 

EFFECTIVE  DATE:  This  regulation  becomes 
effective  December  9. 1992. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  9F3798/R11751,  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Prote^on  Agency,  Rm. 
M3708.  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 


(PM  23),  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number:  rm.  237,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  22202, 
(703)-305-7830. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  16, 1992  (57  FR 
31479),  EPA  issued  a  proposed  rule  that 
gave  notice  that  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  346a)  and  the  request  of 
Valent  U.S.A.  Corp.  (formerly  Chevron 
Chemical  Co.),  1333  N.  California  Blvd., 
P.O.  Box  805,  Walnut  Creek  CA  94596- 
805,  the  Agency  proposed  to  extend 
xmtil  December  31, 1993,  an  interim 
tolerance  for  the  herbicide  lactofen  and 
its  associated  metabolites  containing  the 
diphenyl  ether  linkage  in  or  on  the  raw 
agricultural  commodity  (RAC) 
cottonseed  at  0.05  part  per  million 
(ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  interim  tolerance 
extension  will  protect  the  public  health. 
Therefore,  the  interim  tolerance 
extension  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 


publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  memner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
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or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impaction  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

^ministrative  practice  and 
proradure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated;  November  19, 1992. 

Allan  S.  Abramson, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 


PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.432,  by  revising  paragraph 
(b),  to  read  as  follows: 


§  180.432  Lactofen;  tolerances  for 
residues. 

*  *  *  « 

* 

(b)  An  interim  tolerance,  set  to  expire 
on  May  31, 1991,  is  extended  and  now 
expires  on  December  31, 1993,  for 
residues  of  the  herbicide  lactofen,  1- 
(carboethoxy)ethyl-5-(2-chloro-4- 
(trifluoromethyl)phenoxy)-2- 
nitrobenzoate,  and  its  metabolites 
containing  the  diphenyl  ether  linkage  in 
or  on  the  following  raw  agricultural 
commodity: 


Commodrty 


Parts  per 
mIHIon 


Cottonseed .  0.05 


IFR  Doc.  92-29756  Filed  12-8-92;  8:45  am] 
«LUNO  CODE  eseo-ee-F 


40  CFR  Part  180 
[OPP-300263A;  FRL-4172-8] 

RIN  2070-AB78 

D  &  C  Red  No.  33;  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  for  the  requirement  of  a 
tolerance  for  residues  of  D  &  C  Red  No. 
33  (5-amino-4-hydroxy-3-phenylazo-2,7- 


naphthalene  disulfonic  acid,  disodium 
salt;  CAS  Registry  No.  3567-66-6)  when 
used  as  an  inert  ingredient  (dye)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  regulation  was 
requested  by  the  BASF  Corp. 

EFFECTIVE  DATE:  This  regulation  becomes 
effective  December  9, 1992. 

ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [OPP-300263A1,  maybe 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  rm. 
M3708.  401  M  St..  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Conne  Welch,  Registration 
Support  Branch,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 

DC  20460.  Office  location  and  telephone 
number:  rm.  7111,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)-305-7252. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  16, 1992 
(57  FR  42730),  EPA  issued  a  proposed 
rule  that  gave  notice  that  the  BASF 
Corp.,  Agricultural  Chemicals  Division, 
P.O.  Box  13528,  Research  Triangle  Park, 
NC  27709-3528,  had  requested  Aat 
under  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
346a(e)),  the  Administrator  propose  to 
amend  40  CFR  180.1001(d)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  D  &  C  Red  No.  33  (5-amino-4- 
hydroxy-3-phenylazo-2,7-naphthalene 
disulfonic  acid,  disodium  salt;  CAS 
Registry  No.  3567-66-6)  when  used  as  an 
inert  ingredient  (dye)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Tnere  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes' that  the  tolerance  exemption 
will  protect  the  public  health. 

Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 


objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  fa'^ual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor’s  contentions  on  such 
issues,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilitv  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establisldng  exemptions  fr'om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated;  November  6, 1992. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

f  180.1001  Exemptions  from  the 
requirement  of  a  toierance. 

*  *  •  • 

* 

(d)  *  *  * 
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Lknile 

Usee 

•  •  • 

DSC  Rad  Na  33  (CAS  Registry  Na  3567-66-6);  meeting  the 

• 

.  Dye 

• 

specifications  Nsted  fri  21  CFR  74.1333. 


•  •  *  •  • 

(FR  Doc.  92-29757  Filed  12-S-92:  8:45  am] 
BOUNO  COOE  SfiSO-eO-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  89-18;  Notice  6] 

RIN  2127-A075 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materials; 
Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  a  final  rule  which  was 
published  Wednesday,  July  8, 1992,  (57 
FR  30161).  The  final  rule  related  to 
requirements  for  glazing  materials  for 
use  in  motor  vehicles  and  motor  vehicle 
equipment. 

EFFECTIVE  DATE:  August  7,  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Nakama,  Office  of  the  Chief 
Counsel,  NHTSA,  room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Ms.  Nakama’s  telephone  number 
is  (202)  366-2992. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule  that  is  the  subject  of 
this  correction  document  amended  49 
CFR  571.205,  Standard  No.  205;  Glazing 
Materials,  to  permit  a  new  item  of  glass- 
plastic  glazing  for  use  in  motor  veMcles 
and  motor  vehicle  equipment. 

Need  for  Correction 

As  published,  the  final  rule  contains 
an  ambiguity  regarding  the  amendatory 
language.  That  language  may  be 
interpreted  in  such  a  way  as  to  remove 
an  existing  sentence  from  the  regulatory 
text.  The  agency  did  not  intend  to 
remove  that  sentence.  This  document 
clarifies  that  intent  and  ensures  that  the 
sentence  remains  in  the  regulatory  text. 


Correction  of  Publication 

Accordingly,  the  publication  on  July 
8, 1992  of  the  final  rule  (Docket  No.  89- 
18;  Notice  6),  which  was  the  subject  of 
FR  Doc.  92-15868,  is  corrected  as 
follows: 

55.1.2.10  [Corractad] 

On  page  30164,  in  the  third  column, 
at  the  top  of  the  column,  in  line  two  of 
the  indented  paragraph  numbered  2., 
“S5. 1.2.10”  is  corrected  to  read  “the 
first  sentence  of  paragraph  (a)  of 

55. 1.2.10  is  revised  to  read  as  follows, 
paragraph  (b)  of  S5.1.2.10”. 

Issued  on:  December  2, 1992. 

Marion  C.  Blakey, 

Administrator. 

[FR  Doc.  92-29735  Fihd  12-4-92;  2:41  pm) 
BH.LINO  CODE  4eiO-5«-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docker  No.  921101-2301] 

Summer  Flounder  Rshery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Emergency  interim  rule. 

SUMMARY:  The  Secretary  of  Commerce 
(Secreteny)  amends  the  regulations 
implementing  Amendment  2  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder  Fishery  (FMP).  The 
regulations  established  a  seasonal  mesh 
exemption  program  in  an  area  defined 
by  an  irregular  line  connecting  a  series 
of  coordinates  that  is  confusing,  difficult 
to  follow  and  cmnplicates 
administration  and  enforcement  of  the 
exemption  program.  This  emergency 
interim  rule  enlarges  the  area  in  the 
seasonal  mesh  exemption  program  and 
simplifies  the  configuration  of  the  area 
for  both  the  industry  and  NMFS,  and 
allows  NMFS  to  conduct  sea  sampling 
studies  in  cooperation  with  the 
industry. 

DATES:  This  emergency  interim  rule  is 
effective  from  Deramber  4, 1992  throu^ 
March  9, 1993. 


ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from:  Richard  B.  Roe,  Regional  Director, 
NaticHial  Marine  Fisheries  Service, 
Northeast  Regicmal  Office,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-3799. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Rodrigues,  Resource  Policy 
Analyst,  (508)  281-9324. 

SUPPLEMENTARY  INFORMATION:  The 
summer  flounder  fishery  is  managed 
under  the  FMP,  which  was  developed 
jointly  by  the  Atlantic  States  Marine 
Fisheries  Commission  (ASMFC)  and  the 
Mid-Atlantic  Fishery  Management 
Council  (Council)  in  consultation  with 
the  New  England  and  South  Atlantic 
Fishery  Management  Coimcils. 
Implementing  regulations  are  foimd  at 
50  CFR  part  625,  and  are  authorized 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

The  final  rule  for  Amendment  2  to  the 
FMP  established  a  seasonal  exemption 
program  that  provides  vessels  with  an 
exemption  to  the  minimum  mesh  size 
requirement  in  an  area  east  of  a  line 
projecting,  roughly,  from  Pt.  Judith,  RI, 
to  and  around  part  of  the  Southern  New 
England  Yellowtail  Area  described  in 
the  Fishery  Management  Plan  for  the 
Northeast  Multispecies  Fishery,  and 
extending  to  the  outer  boundary  of  the 
Exclusive  Economic  Zone  (EEZ).  A 
dozen  longitude/latitude  coordinates  are 
specified  to  delineate  the  exemption 
area.  The  existing  line  is  difficult  to 
follow  and  the  Council  and  ASMFC 
have  requested  emergency  action 
modify  the  line.  The  modified  line  is  a 
straight  line  following  72°30'  W. 
longitude  southward  from  the  U.S.  coast 
to  the  outer  boundary  of  the  EEZ. 
Bounding  this  exempted  area  by  a 
straight  line  should  help  preclude 
unintentional  violations  of  the 
requirements  of  the  program,  cmd 
improve  enforceability  and 
administration  as  well. 

In  addition,  after  listening  to  industry 
advisors,  the  Council  and  ASMFC  wish 
to  improve  information  on  the  size 
distribution  of  the  catch  in  the  northern 
range  of  the  resource  in  the  area 
adjacent  to,  but  currently  west  of  the 
exempted  area.  Industry  has  claimed 
that  catches  in  the  area  east  of  72°30'  W. 
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longitude  consist  of  large  siunmer 
flounder,  negating  the  need  for  a 
restrictive  mesh  requirement.  Industry 
leaders  have  pledged  their  support  to 
accommodate  NN&S  sea  samplers  to 
document  their  observations.  To  allow 
this  cooperative  investigation  to  occur 
requires  that  the  boundary  of  the 
exempted  area  be  moved  to  72®30'  W. 
longitude  so  that  observations  can  be 
made  with  nets  of  various  sizes  of  mesh. 

The  Council  is  preparing  an 
Amendment  to  the  FMP  to  address  this 
issue  in  a  permanent  manner. 

Emergency  action  to  modify  the 
boundary  of  the  exemption  area  is 
needed  to  establish  the  new  area  for  the 
beginning  of  the  seasonal  exemption 
program  which  traditionally  starts  on  or 
about  November  1.  Failure  to  implement 
this  modification  in  a  timely  manner 
may  severely  effect  the  versatility  of 
hshermen  participating  in  the  mixed- 
trawl  fishery  this  winter,  resulting  in 
foregone  economic  opportunities  as  well 
as  important  sea  sampling  data. 

There  are  no  expected  negative 
impacts  to  the  summer  flounder  fish 
stock  from  this  action.  However,  if  the 
discard  rates  in  the  area  prove  to  be 
greater  than  the  10  percent  threshold  of 
the  entire  summer  floimder  catch  as 
established  by  §  625.24(b)(l)(i),  the 
exemption  program  may  be  terminated 
for  the  remainder  of  the  calendar  year. 
This  emergency  action  does  not  modify 
any  other  management  measures 
contained  in  the  FMP. 

Classification 

The  Secretary  has  determined  that 
this  rule  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  I^gnuson  Act  and  other 
applicable  law. 

This  emergency  rule  is  exempt  firom 
the  normal  review  procedures  of  E.O. 
12291  as  provided  in  section  8(a)(1)  of 
that  order.  The  rule  is  being  reported  to 
the  Director  of  the  Office  of 
Management  and  Budget  (0MB),  with 
an  explanation  of  why  it  is  not 
practicable  to  follow  the  regular 
procedures  of  that  order. 

This  rule  is  exempt  horn  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  the  rule  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA). 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

NMFS  prepared  an  environmental 
assessment  (EA)  for  this  action  and 
concluded  that  there  will  be  no 
significant  impact  on  tbe  human 


environment.  A  copy  of  the  EA  is 
available  (see  addresses). 

This  rule  will  be  implemented  in  a 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  management  programs 
of  the  affected  Atlantic  coastal  states. 
This  determination  has  been  submitted 
for  review  by  the  appropriate  state 
agencies  of  Maine,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Virginia, 
Pennsylvania,  and  North  Carolina  under 
section  307  of  the  Coastal  Zone 
Management  Act. 

The  Secretary  finds  for  good  cause 
that  the  reasons  justifying  promulgation 
of  this  rule  on  an  emergency  basis  make 
it  impracticable  and  contrary  to  the 
public  interest  to  provide  notice  and 
opportunity  for  comment,  or  to  delay  for 
30  days  the  effective  date  of  these 
emergency  regulations  under  the 
provisions  of  sections  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act. 
Implementation  of  this  emergency 
measure  will  provide  regulatory  relief  to 
the  industry  without  jeopardizing  the 
viability  of  the  summer  flounder 
resource  because  discard  rates  will  be 
monitored  and  the  exemption  program 
may  be  terminated  for  the  remainder  of 
the  calendar  year  if  rates  prove  to  be 
excessive. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  4, 1992. 

William  W.  Fox,  )r.. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  forth  in  the  preamble, 
50  CFR  part  625  is  amended  as  follows: 

PART  625— SUMMER  FLOUNDER 
RSHERY 

1.  The  authority  citation  for  part  625 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  625.8  is  amended  by 
temporarily  suspending  paragraph  (a)(8) 
and  adding  paragraph  (a)(12)  from 
December  4, 1992  through  March  9, 
1993,  to  read  as  follows: 

§625.8  Prohibitions. 
***** 

(a)*  *  • 

(12)  Fish  west  of  the  line  specified  in 
§  625.24(b)(1)  if  exempted  from  the 
minimum  mesh  requirement  specified 
in  §  625.24  by  an  exemption  permit 
issued  tmder  §  625.4; 
***** 

3.  Section  625.24  is  amended  by 
temporarily  suspending  paragraph  (b)(1) 


and  temporarily  adding  paragraph  (b)(3) 
from  December  4, 1992,  through  March 
9, 1993,  to  read  as  follows: 

§625.24  Gear  restrictk>ns. 
***** 

(b)*  *  * 

(3)  Vessels  issued  a  permit  under 
paragraph  §  625.4(o)  and  fishing  from  1 
Novem^r  through  30  April  in  &e 
"exemption  area”  which  is  east  of  a  line 
that  follows  72^30'  W.  longitude. 

Vessels  fishing  with  an  exemption 
permit  cannot  fish  west  of  the  foregoing 
line. 

(i)  The  Regional  Director  may 
terminate  this  exemption  if  he 
determines,  after  review  of  sea  sampling 
data,  that  vessels  fishing  imder  the 
exemption  are  discarding  more  than  10 
percent  of  their  entire  catch  of  summer 
flounder  per  trip.  If  he  makes  such  a 
determination,  the  Regional  Director 
shall  publish  notification  in  the  Federal 
Register  terminating  the  exemption  for 
the  remainder  of  the  year. 

(ii)  Vessels  issued  a  permit  under 
paragraph  §  625. 4(o)  may  transit  the  area 
west  of  the  line  described  in  paragraph 
(b)(1)  of  this  section  if  the  vessel’s 
fishing  gear  is  stowed  in  a  maimer 
presented  under  50  CFR  651.20(f)  so 
that  it  is  not  “available  for  immediate 
use”  outside  the  exempted  area. 
***** 
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SO  CFR  Part  642 
[Docket  No.  920810-2304] 

RIN  0648-AE23 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Amendment  6  to  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
This  final  rule:  Allows  the  earned 
income  requirement  for  a  commercial 
vessel  permit  for  king  or  Spanish 
mackerel  to  be  met  in  any  one  of  the  3 
years  preceding  the  permit  application; 
changes  the  fishing  year  for  recreational 
bag  limits  to  the  calendar  year;  removes 
the  provisions  for  reducing  a 
recreational  bag  limit  to  zero  during  a 
fishing  year;  increases  the  minimum 
size  limit  for  king  mackerel  to  20  inches 
(50.8  cm);  implements  commercial 
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vessel  trip  limits  for  Atlantic  migratory 
group  Spanish  mackerel;  and  m^es 
other  corrections  and  clarifications  to 
the  regulations  to  confmm  them  to 
current  usage.  In  addition,  Amendment 
6:  Revises  the  problems  and  objectives 
of  the  FMP;  specifies  periods  for 
rebuilding  overfished  stocks;  changes 
the  required  frequency  of  stock 
assessments  from  annual  to  biennial; 
adds  to  the  management  measures  that 
may  be  implemented  or  modified  by  the 
framework  procedure;  and  provides  for 
the  establishment  of  separate  subgroups 
and  allocations  of  the  Gulf  migratory 
group  of  king  mackerel,  divided  at  the 
FlcHida/ Alabama  boundary,  when  the 
assessment  panel  is  able  to  provide 
ranges  of  acceptable  biological  catch  for 
the  subgroups.  This  rule  and 
Amendment  6  are  intended  to  protect 
the  coastal  migratory  pelagic  resources 
from  overfishing,  continue  stock 
rebuilding  programs  of  king  and 
Spanish  mackerel  while  allowing 
catches  by  important  recreational  and 
commercial  fisheries  dependent  on 
them,  improve  management  of  the 
resources,  and  cleirify  the  regulations. 
EFFECTIVE  DATE:  December  3, 1992, 
except  that  §  642.23(a)(3)  is  effective 
December  3, 1992,  through  January  3, 
1993. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Mark  F.  Godcharles,  (813)  893-3161. 
SUPPLEMENTARY  INFORMATION;  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
Cobia,  little  timny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  FMP,  prepared  by 
the  Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Coimcils),  and  its  implementing 
regulations  at  50  CFR  part  642,  imder 
the  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Mamuson  Act). 

The  background  and  rationale  for  the 
changes  in  Amendment  6  and  in  this 
final  rule  were  contained  in  the 
proposed  rule  (57  FR  38810,  August  27, 
1992)  and  are  not  repeated  here. 

Comment  and  Reqnmse 

A  comment  on  the  proposed  rule  was 
received  from  the  Florida  Marine 
Fisheries  Commission  (FMFC).  The 
FMFC  was  concerned  that  the  language 
regarding  transfer  at  sea  of  Spanish 
mackerel  subject  to  the  commercial  trip 
limits  (50  CFR  642.27(e))  might  be 
construed  as  a  prohibition  on  several 
vessels  working  a  single  net  with  the 
catch  of  Spanish  mackerel  divided 
among  the  vessels  while  the  net  is  in  the 
water.  Stich  jHactice  reportedly  is 
common  in  the  fishery.  The  language  of 


50  CFR  642.27(e)  is  modified  to  clarify 
that  such  practice  is  not  prohibited  and 
to  conform  the  paragraph  to  current 
standards. 

Other  Changes  From  the  Prt^posed  Rule 
Arrangemmts  have  not  hem 
completed  whereby  the  Internal 
Revenue  Service  (1^)  will  verify  the 
documentation  of  earned  income  from 
fishing  submitted  by  applicants  for 
permits.  Accordingly,  language  in  50 
CFR  642.4(b)(3)  r^^ing  release  to  and 
verification  by  IRS  of  income  tax  forms 
and  schedules  is  deleted.  Amendment 
language  will  be  proposed  in  a  later 
rulemcfeng. 

The  introductory  text  r^arding  the 
requirements  for  a  permitted  vessel  to 
display  its  official  niunber  (50  CFR 
642.6(a))  is  revised  for  clarity  and  to 
conform  the  regulations  with  current 
standards. 

A  minor  modification  is  made  in  the 
explanation  of  the  purse  seine 
incidental  catch  allowance  for  king  and 
Spanish  mackerel  (50  CFR  642.23(c))  to 
clarify  and  simplify  the  language. 

Since  the  proposed  rule  was 
published,  a  final  rule  established  bag 
limits  for  king  and  Spanish  mackerel  in 
certain  areas  that  are  as  contained  in 
referenced  state  rules  of  Florida  and 
Texas  (57  FR  43153,  September  18, 
1992).  That  final  rule  clarified  that 
changes  in  the  bag  limits  in  the 
referenced  rules  will  apply  in  the 
specified  areas  of  the  exclusive 
economic  zone  (EEZ),  provided  the 
changed  bag  limits  are  within  certain 
specified  maximum  limits.  This  final 
rule  at  50  CFR  642.24(a)(1)  employs  the 
clarifying  language  of  the  Septeml^r  18 
rule. 

In  the  charter  vessel  exception  to  the 
general  rule  prohibiting  possession  of 
more  than  one  daily  bag  limit  of  king 
and  Spanish  mackerel  (50  CFR 
642.24(a)(2)),  the  condition  that  the 
charter  vessel  must  have  two  licensed 
operators  aboard  “as  required  by  the 
U.S.  Coast  Guard  for  trips  of  over  12 
hours”  is  revised.  The  requirements  for 
two  licensed  0]>erators  aboard  is 
explicitly  stated  in  Coast  Guard 
regulations  that  are  applicable  to  some, 
but  not  all,  of  the  vessels  included  in 
the  term  “charter  vessel”  in  these 
regulations.  The  Councils,  however, 
have  concluded  that  having  two 
licensed  operators  aboard  on  trips  of 
over  24  hours  is  an  appropriate 
condition  for  the  exception. 
Accordingly,  as  a  technical  change,  the 
phrase  "as  required  by  the  U.S.  Coast 
Guard  for  trips  of  over  12  hours”  is 
removed. 

The  language  regarding  the  transfer  at 
sea  of  fish  taken  in  the  EEZ  that  are 


subject  to  a  bag  limit  (50  CFR 
642.24(eKl))  ia  revised  to  conform  to 
current  standards  and  to  clarify  that 
such  transfer  is  prohibited,  regardless  of 
where  it  takes  place. 

The  Councils  intended  that  the 
Atlantic  group  Spanish  mackerel  trip 
limit  of  500  pounds  (227  kg),  applicable 
after  100  percmt  of  the  adjusted 
allocation  is  taken,  should  remain  in 
effect  through  the  end  of  the  fishing 
year.  To  carryout  that  intent,  and  for 
consistency  with  the  closure  provisions 
of  50  CFR  642.26(a),  50  CFR 
642.27(a)(2)(iv)  is  revised. 

The  explanation  regarding  retention 
aboard  a  vessel  after  timely  termination 
of  a  trip  of  Atlantic  group  Spanish 
mackerel  that  are  subject  to  the  trip 
limits  (50  CFR  642.27(c))  is  revised  for 
clarity. 

Approval  of  Amendment  6 

On  November  10, 1992,  the  Secreteiry 
of  Commerce  (Secretary)  approved 
Amendment  6.  In  addition  to  the 
changes  in  this  final  rule.  Amendment 
6  also  revises  the  problems  and 
objectives  of  the  FMP;  specifies  periods 
for  rebuilding  overfished  stocks; 
changes  the  required  frequency  of  stock 
assessments  from  annual  to  biennial; 
adds  to  the  management  measures  that 
may  be  implemented  or  modified  by  the 
framework  procedure;  and  provides  for 
the  establishment  of  separate  subgroups 
and  allocations  of  the  Gulf  migratory 
group  of  king  mackerel,  divided  at  the 
Florida/ Alabama  boundary,  when  the 
assessment  panel  is  able  to  provide 
ranges  of  acceptable  biological  catch  for 
the  subgroups. 

Classification 

The  Secretary  determined  that 
Amendment  6  is  necessary  for  the 
conservation  and  management  of  the 
fishery  for  coastal  migratory  pelagic 
resources  and  that  it  is  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  law. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determined  that  this 
final  rule  is  not  a  “major  rule”  requiring 
the  preparation  of  a  regulatory  impact 
analysis  under  E.0. 12291. 

The  Councils  prepared  a  regulatory 
impact  review  (RIR)  that  concludes  that 
this  rule  and  Amendment  6  are 
expected  to  have  net  positive  economic 
benefits.  A  stimmary  of  the  regulatory 
impacts  of  individual  management 
measures  was  included  in  the  proposed 
rule,  with  additional  analysis  and 
discussion  in  the  RIR.  and  is  not 
repeated  here. 
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The  Councils  prepared  an  initial 
regulatory  flexil^ty  analysis  URPA)  as 
part  of  the  RIR,  whi^  ccmcluded  that 
the  proposed  rule,  if  adapted,  would 
have  significant  efiects  on  small  entities. 
No  comments  woe  received  on  the 
IRFA.  Accordingly,  it  is  adopted  as  final 
without  chanjK. 

The  Councils  prepared  an 
environmental  assessment  (EA)  that 
discusses  the  impact  on  the 
environment  as  a  result  of  this  rule. 
Based  chi  the  EA,  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  rule. 

NMFS  conducted  a  consultaticm 
under  section  7  of  the  Endangered 
Species  Act  and  prepared  a  biological 
opinion  and  incidental  take  statement 
concerning  management  actions  in 
Amendment  6  and  the  fishery  for 
coastal  migratory  pelagic  resources 
itself.  The  determinations,  conservation 
recommendations,  and  reasonable  and 
prudent  measures  necessary  to 
minimize  impacts  of  the  fishery  on 
endangered  and  threatened  species  are 
listed  in  the  proposed  rule  and  are  not 
repeated  here. 

The  Covmcils  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum 
extent  practicable  with  the  approved 
coastal  management  programs  of 
Alabama,  Delaware,  Florida,  Lcmisiana, 
Maryland,  Mississippi,  New  Jersey,  New 
York,  North  Carolina,  Pennsylvania, 
South  Carolina,  and  Virginia.  Georgia 
and  Texas  do  not  participate  in  the 
coastal  management  program.  These 
determinations  were  sul^itted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  Elelaware,  Florida, 
Mississippi,  New  Jersey,  New  York, 
North  C^lina,  South  Carolina,  and 
Virginia  agreed  with  the  determination. 
Alabama,  Louisiana.  Maryland,  and 
Pennsylvania  did  not  respond  during 
the  statutory  time  period;  therefore, 
state  agency  agreement  with  the 
consistency  determination  is  presumed. 

This  final  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  imder  E.O. 

12612. 

The  Assistant  Administrator  finds 
that  the  following  measures  in  this  final 
rule  relieve  restrictions:  Allowing  the 
earned  income  a  commercial  vessel 
permit  to  be  met  in  any  one  of  the  3 
years  preceding  the  permit  application; 
and  removing  the  proviskms  for 


reducing  a  recreational  bag  limit  to  zero 
during  a  fishing  year.  Accordingly, 
under  section  553(d)(1)  of  the 
Administrative  Procedure  Act  (APA), 
implementation  of  these  measures  need 
not  be  delayed. 

The  provision  of  this  final  rule  that 
changes  the  fishing  year  for  recreational 
bag  hmits  to  the  calmdar  jrear  is 
administrative  in  nature  and  has  not 
significant  or  immediate  effect  on 
fishermen.  Accordingly,  beca^}se  delay 
in  efiectiveness  of  this  measure  is  not 
necessary,  the  Assistant  Administrator 
finds  that  good  cause  exists  imder 
section  553(d)(3)  of  the  APA  not  to 
delay  its  implementation. 

The  final  rule’s  commercial  vessel  trip 
limits  applicable  to  Atlantic  group 
Spanish  mackerel  taken  in  the  EKZ  off 
Florida  are  intmded  to  extmid  the 
harvest  season  and  to  allocate  fairly  the 
available  resource  among  users.  The  trip 
limits  will  effect  necessary  cooperative 
FlcH’ida/Federal  management  of  the 
resource.  Identical  measures  applicable 
to  Florida’s  waters  are  effective 
Novwnber  24, 1992.  Because  of  the 
expected  winter  migration  of  Atlantic 
group  Spanish  mackerel  to  the  area  off 
Florida’s  east  coast,  the  trip  limits  must 
be  implemented  as  soon  as  possible  in 
order  to  obtain  the  desired  benefits 
during  the  current  fishing  year. 
Accoidingly,  because  delay  in 
effectiveness  of  this  measure  is  not  in 
the  public  interest,  the  Assistant 
Administrator  finds  that  good  cause 
exists  under  section  553(d)(3)  of  the 
APA  not  to  delay  its  implementation. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated;  Decembw  3, 1992. 

Nancy  Foster, 

Acting  Assistant  Administrator.  National 
Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows; 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

S642.1  [AmendecQ 

2.  hi  §  642.1,  in  paragraph  (a),  the 
word  “^veloped”  is  revised  to  read 
“prepared”. 

3.  In  ^642.2,  the  definitions  f(^ 
Acceptable  biological  catch  (ABC), 
Allocation,  Charter  vessel  crew. 
Conflict,  Overfished,  Overfishing, 


Recreational  fishery.  Species,  Total 
allowable  catch  (TAC),  and  Total  lengjth 
are  removed;  in  the  de^ition  for 
Councils,  paragraphs  (a)  and  (bj  are 
redesignated  as  paragraphs  (1)  and  (2), 
and  in  newly  designated  paragraph  (2). 
“suite  881“  is  revised  to  read  “suite 
331”;  in  the  definition  for  EEZ, 
paragraphs  (a),  (b),  and  (c)  are 
redesignated  as  paragraphs  (1),  (2).  and 
(3);  in  the  definition  for  Science  and 
Research  Director,  the  phrase 
“Southeast  Fisheries  Center”  is  revised 
to  read  “Southeast  Fisheries  Science 
Center”;  in  the  definition  for  Statistical 
area,  the  reference  to  “Figure  3“  is 
revised  to  read  “Figures  1  and  2  of  this 
part”;  and  the  definitions  for  Charter 
vessel  and  Minatory  group  are  revised 
to  read  as  follows: 

§642.2  Definitions. 

*  •  *  #  « 

Charter  vessel  (includes  a  headboat) 
means  a  vessel  less  than  100  gross  tons 
(90.8  metric  tons)  that  meets  &e 
requirements  of  the  Coast  Guard  to  carry 
six  or  fewer  passengers  for  hire  and  that 
carries  a  passenger  for  hire  at  any  time 
during  the  calendar  year  or  a  vessel  that 
holds  a  valid  Certificate  of  Inspection 
issued  by  the  Coast  Guard  to  carry 
passengers  for  hire.  A  charter  vessel 
with  a  permit  to  fish  under  a 
commercial  allocation  for  king  or 
Spanish  mackerel  is  consider^  to  be 
operating  as  a  charter  vessel  when  it 
carries  a  passenger  who  pays  a  fee  or 
when  there  are  more  than  ^ree  persons 
aboard,  including  operator  and  crew. 
***** 

Migratory  group  meahs  a  group  of  fish 
that  may  or  may  not  be  a  separate 
genetic  stock  but  which  may  be  treated 
as  a  separate  stock  for  management 
purposes.  (See  §  642.21(a)  for  the 
seasonal,  geographical  boundaries 
between  migratory  groups  of  king 
mackerel  and  §  642.21(b)  for  the 
geographical  boundary  between 
migratory  groups  of  Spanish  mackerel.) 
***** 

4.  In  §  642.4,  paragraphs  (a)(l)fi). 
(a)(l)(ii),  and  (b)(2)(vi)  and  the  last 
sentence  of  paragraph  (b)(3)  are  revised 
to  read  as  follows; 

§642.4  Permits  and  faaa. 

(a)*  *  * 

(D*  *  * 

(i)  For  a  person  who  fishes  aboeurd  a 
vessel  in  the  EEZ  to  be  eligible  for  the 
incidental  catch  allowance  for 
undersized  king  and  Spanish  mackerel 
specified  in  §  642.23(b),  to  be  eligible  for 
exemption  from  the  bag  limits  specified 
in  §  642.24(a),  and  to  fish  under  a 
commercial  allocation  ^tecified  in 
§642.25  (a)  or  (b),  a  vessel  permit  for 
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king  and  Spanish  mackerel  must  be 
issued  to  the  vessel  and  be  on  board. 

(ii)  A  vessel  permit  for  king  and 
Spanish  mackerel  may  be  obtained  by  a 
qualifying  owner  or  operator  of  a  charter 
vessel.  However,  a  person  aboard  such 
vessel  must  adhere  to  the  bag  limits 
when  the  vessel  is  operating  as  a  charter 
vessel. 

***** 

(b)*  *  * 

(2)*  •  * 

(vi)  A  sworn  statement  by  the 
applicant  certifying  that,  during  one  of 
the  3  calendar  years  preceding  the 
appUcation,  at  least  10  percent  of  his  or 
her  earned  income  was  derived  firom 
commercial  fishing,  that  is,  sale  of  the 
catch: 

***** 

(3)  *  *  *  Copies  of  income  tax  forms 
and  schedules  are  treated  as 
confidential. 

***** 

5.  In  §  642.5,  in  paragraph  (a) 
introductory  text,  the  phrase  “under 

§  642.4(a)(1)’’  is  revised  to  read  “for  king 
and  Spanish  mackerel’’;  in  paragraph 
(a)(3),  the  parenthetical  phi^  “(see 
figure  3)’’  is  revised  to  read  “(see  figures 
1  and  2  of  this  part)’’;  in  paragraph  (b) 
introductory  text,  the  phrase  “permit 
imder  §  642.4(a)(2)’’  is  revised  to  read 
“charter  vessel  permit  for  coastal 
migratory  pelagic  fish’’;  and  paragraphs 
(e)  and  (f)  are  revised  to  read  as  follows: 

§642.5  Recordkeeping  and  reporting. 
***** 

(e)  Availability  of  fish  for  inspection. 
An  owner  or  operator  of  a  vessel,  a 
dealer,  or  a  processor  must  make  any 
coastal  migratory  pelagic  fish,  or  parts 
thereof,  available,  upon  request,  for 
inspection  by  the  Science  and  Research 
Director  for  the  collection  of  additional 
information  or  by  an  authorized  officer. 

(f)  Alternate  Science  and  Research 
Director.  For  the  purposes  of  paragraphs 
(c)  and  (e)  of  this  section,  in  the  states 
from  New  York  through  Virginia,  or  in 
the  waters  off  those  states,  the  term 
“Science  and  Research  Director’’  means 
the  Science  and  Research  Director, 
Northeast  Fisheries  Science  Center, 
NMFS,  Woods  Hole,  MA  02543, 
telephone  (508)  548-5123,  or  a 
designee. 

***** 

6.  In  §  642.6,  paragraph  (a) 
introductory  text  is  revised  to  read  as 
follows: 

§642.6  VeM«i  identification. 

(a)  Official  number.  A  vessel  for 
which  a  commercial  permit  for  king  and 
Spanish  mackerel  has  been  issued  under 


§  642.4  must  display  its  official 
number — 

***** 

7.  Section  642.7  is  revised  to  read  as 
follows: 

§642.7  ProhibWone. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Fish  for  coast  migratory  pelagic 
fish  in  the  FEZ,  or  possess  a  coastal 
migratory  pelagic  fish  in  or  from  the 
EEZ,  aboard  a  barter  vessel  that  does 
not  have  a  permit?  as  specified  in 

§  642.4(a)(2). 

(b)  Falsify  information  specified  in 

§  642.4  (b)(2)  or  (c)(2)  on  an  application 
for  a  permit. 

(c)  Fail  to  display  a  permit,  as 
specified  in  §  642.4(h). 

(d)  Falsify  or  fail  to  maintain,  submit, 
or  provide  information  required  to  be 
maintained,  submitted,  or  provided,  as 
specified  in  §  642.5  (a)  through  (d). 

(e)  Fail  to  make  a  coastal  migratory 
pelagic  fish,  or  parts  thereof,  available 
for  inspection,  as  specified  in  §  642.5(e). 

(f)  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
specified  in  §  642.6. 

(g)  Fish  in  the  EEZ  for  coastal 
migratory  pelagic  fish  with  prohibited 
gear  or  possess  any  coastal  migratory 
pelagic  fish  in  or  ^m  the  EEZ  aboaitl 
a  vessel  with  prohibited  gear  aboard,  as 
specified  in  §  642.22(a). 

(h)  Fish  in  the  EEZ  for  king  or 
Spanish  mackerel  with  a  gillnet  with  a 
mesh  size  less  than  the  minimum 
allowable,  or  possess  king  or  Spanish 
mackerel  in  or  from  the  EEZ  on  a  vessel 
that  has  aboard  a  gillnet  with  a  mesh 
size  less  than  the  minimum  allowable, 
as  specified  in  §  642.22(b). 

(i)  Possess  a  Idng  mackerel,  Spanish 
mackerel,  or  cobia  smaller  than  the 
minimum  size  limits,  as  specified  in 

§  642.23(a)(1),  except  for  the  incidental 
catch  allowance  specified  in  §  642.23(b). 

(j)  Sell,  purchase,  trade,  or  barter,  or 
attempt  to  sell,  purchase,  trade,  or  barter 
a  king  mackerel,  Spanish  mackerel,  or 
cohia  smaller  than  the  minimum  size 
limits,  as  specified  in  §  642.23(a)(2), 
except  for  such  undersized  king  and 
Spanish  mackerel  that  may  be  lawfully 
possessed  under  §  642.23(b). 

(k)  Possess  a  king  mackerel,  Spanish 
mackerel,  or  cobia  without  its  head  and 
fins  intact,  as  specified  in  §  642.23(c). 

(l)  Operate  a  vessel  with  king 
mackerel,  Spanish  mackerel,  or  cobia 
aboard  that  are  smaller  than  the 
minimum  size  limits,  do  not  have  head 
and  fins  intact,  or  are  in  excess  of  the 
ounulative  bag  limit,  as  specified  in 

§  642.23(d)  and  §  642.24(d). 


(m)  Retain  or  possess  king  mackerel, 
Spanish  mackerel,  or  cobia  in  or  from 
the  EEZ  in  excess  of  the  bag  and 
possession  limits  specified  in  §  642.24 
(a)(1),  (a)(2),  and  (b). 

(n)  Transfer  at  sea  a  king  mackerel, 
Spanish  mackerel,  or  cobia  taken  under 
a  bag  or  possession  limit,  as  specified  in 
§  642.24(e). 

(o)  Abo^d  a  vessel  in  the  commercial 
fishery,  fish  for  king  or  Spanish 
mackerel  in  the  EEZ  or  retain  a  king  or 
Spanish  mackerel  in  or  from  the  EEZ 
after  a  closure,  as  specified  in 

§  642.26(b)(1),  except  as  may  be  allowed 
aboard  a  charter  vessel,  as  specified  in 
§  642.26(b)(2),  and  except  as  may  be 
authorize  imder  §  642.22(c). 

(p)  After  a  closure  specified  in 

§  642.26(a),  sell,  purchase,  trade,  or 
barter,  or  attempt  to  sell,  purchase, 
trade,  or  barter  a  king  or  Spanish 
mackerel  of  the  closed  species/ 
migratory  group/zone,  as  specified  in 
§§  642.22(c),  642.24(a)(4),  and 
642.26(b)(3). 

(q)  Exceed  a  commercial  trip  limit  for 
Atlantic  group  Spanish  mackerel,  as 
specified  in  §  642.27(a). 

(r)  Transfer  at  sea  from  one  vessel  to 
another  an  Atlantic  group  Spanish 
mackerel  subject  to  a  commercial  trip 
limit,  as  specified  in  §  642.27(e). 

(s)  Violate  any  prohibitions  or 
restrictions  for  the  prevention  of  gear 
conflicts  that  may  ^  specified  in 
accordance  with  §  642.28. 

(t)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

8.  Subpart  B  of  part  642  is  revised  to 
read  as  follows: 

Subpart  B — Management  Measures 

Sec. 

642.20  Fishing  years. 

642.21  Area  and  time  separation. 

642.22  Vessel,  gear,  and  equipment 
limitations. 

642.23  Harvest  limitations. 

642.24  Bag  and  possession  limits. 

642.25  Ck)mmercial  allocations  and  quotas. 

642.26  Closures. 

642.27  Commercial  trip  limits  tot  Atlantic 
group  Spanish  mackerel. 

642.28  Prevention  of  gear  conflicts. 

642.29  Adjustment  of  management  « 
measures. 

642.30  Specifically  authorized  activities. 

Subpart  B — Management  Measures 

§642.20  Fishing  years. 

(a)  Commercial  mackerel  fisheries. 
The  fishing  year  for  the  Gulf  migratory 
group  of  king  mackerel  for  commercial 
allocations  and  quotas  begins  on  July  1 
and  ends  on  June  30.  The  fishing  year 
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for  all  other  groups  of  king  and  Spanish 
mackerel  for  commercial  allocations 
begins  on  April  1  ends  on  March  31. 

(b)  All  other  fisheries.  The  fishing  year 
fur  the  recreational  mackerel  fisheries, 
and  for  coastal  migratory  pelagic  fish 
other  than  king  and  Spe^sh  mackmrel, 
begins  on  January  1  and  ends  on 
December  31. 

$642.21  Area  and  tinie  separation. 

(a)  King  mackerel: 

(1)  Summer  separation.  From  April  1 
through  October  31,  the  boundary 
separating  the  Gulf  and  Atlantic 
migratory  groups  of  king  mackerel  is  a 
line  extending  directly  west  from  the 
Monroe/Collier  County,  Florida 
boundary  (25“48'  N.  latitude)  to  the 
outer  limit  of  the  EE21. 

(2)  Winter  separation.  From 
November  1  through  March  31.  the 
boundary  separating  the  Gulf  and 
Atlantic  migratory  groups  of  king 
mackerel  is  a  line  extending  directly 
east  from  the  Volusia/Flagler  Ccxinty, 
Florida  boundary  (29®25'  N.  latitude)  to 
the  outer  limit  of  the  EEZ. 

(b)  Spanish  mackerel.  The  boundary 
separating  the  Gulf  and  Atlantic 
migratory  groups  of  Spanish  mackerel  is 
a  line  extending  directly  east  from  the 
Dade/Monroe  County,  Florida  boundary 
(25°40.4'  N.  latitude)  to  the  outer  limit 
of  the  EEZ. 

§  642.22  Vessel,  gear,  and  equipment 
limitations. 

(a)  Prohibited  gear:  (1)  Drift  gillnets. 
The  use  of  a  drift  gillnet  to  fish  in  the 
EEZ  for  coastal  migratory  pelagic  fish  is 
prohibited.  A  vessel  in  the  EEZ  or 
having  fished  in  the  EEZ  with  a  drift 
gillnet  aboard  may  not  possess  any 
coastal  migratory  pelagic  fish. 

(2)  Other  gear,  (i)  Fishing  gear  is 
prohibited  for  use  in  the  E^  for 
migratory  groups  of  king  and  Spanish 
mackerel  as  follows: 

(A)  King  mackerel  Gulf  migratory 
group — all  gear  other  than  hook  and  line 
and  run-around  gillnets. 

(B)  Spanish  mackerel  Gulf  and 
Atlantic  migratory  groups — purse 
seines. 

(ii)  Except  for  the  purse  seine 
incidental  catch  allowance  specified  in 
paragraph  (c)  of  this  section,  a  vessel  in 
the  EEZ  in  an  area  specified  in  §  642.21 
for  a  migratory  group  or  having  fished 
in  the  l^Z  in  such  area  with  prohibited 
gear  aboard  may  not  possess  any  of  the 
species  for  which  that  gear  is 
prohibited. 

(b)  Gillnets:  (1)  King  mackerel.  The 
minimum  allowable  mesh  size  for  a 
gillnet  used  to  fish  in  the  EEZ  for  king 
mackerel  is  4V4  inches  (12.1  cm), 
stretched  mesh.  A  vessel  in  the  EEZ  or 


having  fished  in  the  EEZ  with  a  gillnet 
aboard  that  has  a  mesh  size  less  than 
4¥4  inches  (12.1  cm),  stretched  mesh, 
may  possess  an  incidental  catch  of  k^g 
maclmrel  that  does  not  exceed  10 
percent,  by  numbOT,  of  the  total  lawfully 
possessed  punish  mackerel  aboard. 

(2)  Spanish  mackerel.  The  minimum 
allowable  mesh  size  for  a  gillnet  used  to 
fish  in  the  EEZ  for  Spanish  mackerel  is 
3V^  inches  (8.9  cm),  stretched  mesh.  A 
vessel  in  the  EEZ  or  having  fished  in  the 
EEZ  with  a  gillnet  aboard  that  has  a 
mesh  size  less  then  3Vit  inches  (8.9  cm), 
stretched  mesh,  may  not  possess  any 
Spanish  mackerel. 

(c)  Purse  seine  incidental  catch 
allowance.  A  vessel  in  the  EEZ  or 
having  fished  in  the  EEZ  with  a  purse 
seine  aboard  will  not  be  considered  as 
fishing  or  having  fished  for  king  or 
Spanish  mackerel  in  violation  of  a 
prohibition  of  purse  seines  under 
paragraph  (a)(2)  of  this  section,  or,  in 
the  case  of  king  mackerel  from  the 
Atlantic  migratory  group,  in  violation  of 
a  closure  effected  in  accordance  with 
§  642.26(a).  provided  the  king  mackerel 
aboard  does  not  exceed  1  percent  or  the 
Spanish  mackerel  aboard  does  not 
exceed  10  percent  of  all  fish  aboard  the 
vessel.  Incidental  catch  will  be 
calculated  by  number  and/or  weight  of 
fish.  Neither  calcrilation  may  exceed  the 
allowable  percentage.  Incidentally 
caught  king  or  Spanish  mackerel  are 
counted  toward  the  allocations  and 
quotas  provided  for  under  §  642.25  (a) 
or  (b)  and  are  subject  to  the  prohibition 
of  sale  imder  §  642.26(b)(3). 

§642.23  Harvest  llmitationa. 

(a)  Minimum  sizes.  (1)  Except  for  the 
incidental  catch  allowance  for 
undersized  king  and  Spanish  mackerel 
under  paragraph  (b)  of  this  section,  the 
minimum  size  limits  for  the  possession 
of  king  mackerel,  Spanish  mackerel,  and 
cobia  in  or  from  the  EEZ  are — 

(1)  Beginning  on  January  4, 1993,  king 
mackerel — 20  inches  (50.8  cm),  fork 
length; 

(ii)  Spanish  mackerel — 12  inches 
(30.5  cm),  fork  length;  and 

(iii)  Cobia — 33  inches  (83.8  cm),  fork 
length. 

(2)  Except  for  such  undersized  king 
and  Spanish  mackerel  that  may  be 
lawfully  possessed  under  paragraph  (b) 
of  this  section,  a  king  mackerel,  Spanish 
mackerel,  or  cobia  smaller  than  the 
minimum  size  limits  of  paragraph  (a)(1) 
of  this  section  may  not  be  sold, 
purchased,  traded,  or  bartered  or 
attempted  to  be  sold,  purchased,  traded, 
or  bartered. 

(3)  From  December  3, 1992,  through 
January  3, 1993,  the  minimum  size  limit 
for  the  possession  of  king  mackerel  in  or 


fi-om  the  EEZ  is  12  inches  (30.48  cm), 
fork  length,  or  14  inches  (35.56  cm), 
total  length. 

(b)  Incidental  catch  allowance. 

Aboard  a  vessel  in  the  commercial 
fishery,  provided  such  vessel  is  not 
operating  as  a  charter  vesael, 

(1)  The  ptossession  of  king  mackerel 
under  the  minimum  size  limit  is 
allowed  equal  to  5  percoit  by  weight  of 
the  total  catch  of  king  mackerel  ab^d; 
and 

(2)  The  possession  of  Spanish 
mackerel  \mder  the  minimum  size  limit 
is  allowed  equal  to  5  percent  by  weight 
of  the  total  catch  of  Spanish  mackerel 
aboard. 

(c)  Head  and  fins  intact.  A  king 
mackerel,  Spanish  mackerel,  or  cobia  in 
or  from  the  EEZ  must  have  its  head  and 
fins  intact  through  off-loading.  Such 
king  mackerel,  Spanish  mackerel,  or 
cobia  may  be  eviscerated  but  must 
otherwise  be  maintained  in  a  whole 
condition. 

(d)  Operator  responsibility.  The 
operator  of  a  vessel  that  fishes  in  the 
EEZ  is  responsible  fm  ensuring  that  king 
mackerel,  Spanish  mackerel,  and  cobia 
possessed  aboard  that  vessel  comply 
with  the  minimum  sizes  specified  in 
paragraph  (a)  of  this  section,  except  for 
such  undersized  king  and  Spanish 
mackerel  that  may  be  lawfully 
possessed  under  paragraph  (b)  of  this 
section;  and  are  maintained  with  head 
and  fins  intact  as  specified  in  paragraph 

(c)  of  this  section. 

§  642.24  Bag  and  possession  limits. 

(a)  King  and  Spanish  mackerel:  (1) 
Daily  bag  limits.  A  person  who  fis^ 
for  king  or  Spanish  mackerel  in  the  EEZ, 
except  a  person  in  the  commercial 
fishery  and  fishing  under  a  commercial 
allocation  specified  in  §642.25  (a)  or 
(1)).  or  possessing  the  purse  seine 
incidental  catch  allowance  specified  in 
§  64  2, 22(c),  may  not  retain  or  possess 
king  or  Spanish  mackerel  in  or  from  the 
EEZ  exceeding  the  following  daily 
limits: 

(i)  King  mackerel  Gulf  migratory 
groap-^vfo  per  person. 

(ii  J  King  mackerel  Atlantic  migratory 

grouo: 

(A)  Northern  area — five  per  person; 
and 

(E)  Southern  area — the  limit  specified 
by  Florida  in  Rule  46-12.004,  Rules  of 
the  Department  of  Natural  Resources, 
Florida  Marine  Fisheries  Commission, 
Florida  Administrative  Code,  or  as 
subsequently  an^ended,  but  in  any  event 
not  to  exceed  five  per  person. 

(iii)  Spanish  mackerel  Gulf-migratory 
group:  (A)  Eastern  area — the  limit 
specified  by  Florida  in  Rule  46-23.005, 
Rules  of  the  Department  of  Natural 
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Resources,  Florida  Marine  Fisheries 
Commission,  Florida  Administrative 
Code,  or  as  subsequently  amended,  but 
in  any  event  not  to  exceed  ten  per 
person; 

(B)  Central  area — ten  per  person;  and 

(Cj  Western  area — ^the  limit  specified 
by  Texas  in  Rule  31-65.72,  Texas 
Administrative  Code,  or  as  subsequently 
amended,  but  in  any  event  not  to  exceed 
ten  per  person. 

(iv)  Spanish  mackerel  Atlantic 
migratory  group: 

(A)  Northern  area — ^ten  per  person; 
and 

(B)  Southern  area — the  limit  specified 
by  Florida  in  Rule  46-23.005,  Rules  of 
the  Department  of  Natural  Resources, 
Florida  Marine  Fisheries  Commission, 
Florida  Administrative  Code,  or  as 
subsequently  amended,  but  in  any  event 
not  to  exceed  ten  per  person. 

(2)  Multi-day  possession  limit.  A 
person  subject  to  a  bag  limit  specified  in 
paragraph  (a)(1)  of  this  section  may  not 
possess  in  or  fiom  the  FEZ  during  a 
single  day,  regardless  of  the  number  of 
trips  or  the  duration  of  a  trip,  any  king 
or  Spanish  mackerel  in  excess  of  such 
bag  limit,  except  that  a  person  who  is 
on  a  trip  that  spans  more  than  24  hours 
may  possess  no  more  than  two  daily  bag 
limits,  provided — 

(i)  Such  trip  is  aboard  a  charter  vessel; 

(ii)  The  vessel  has  two  licensed 
operators  aboard;  and 

(iii)  Each  passenger  is  issued  and  has 
in  possession  a  receipt  issued  on  behalf 
of  the  vessel  that  verifies  the  length  of 
the  trip. 

(3)  Areas.  For  the  purpose  of 
paragraph  (a)(1)  of  this  section; 

(i)  The  boundary  between  the 
northern  and  southern  areas  is  a  line 
extending  directly  east  from  the 
Georgia/Florida  boundary  (30°42'45.6" 
N.  latitude)  to  the  outer  limit  of  the  EEZ; 

(ii)  The  boundary  between  the  eastern 
and  central  areas  is  a  line  extending 
directly  south  from  the  Alabama/Florida 
boundary  (87°31'06"  W.  longitude)  to 
the  outer  limit  of  the  EEZ;  and 

(iii)  The  boundary  between  the  central 
and  western  areas  is  an  extension  of  the 
boundary  between  Louisiana  and  Texas, 
namely,  a  line  from  point  A  (on  the 
seaward  limit  of  Texas’  waters)  at 
29°32.1'  N.  latitude,  93°47.7'  W. 
longitude  to  point  B  (on  the  outer  limit 
of  the  EEZ)  at  26°11.4'  N.  latitude, 

92®53'  W.  longitude. 

(4)  Fishing  after  a  closure.  After  a 
closure  under  §  642.26(a)  is  invoked  for 
a  commercial  allocation  or  quota 
specified  in  §  642.25(a)  or  (b)(1),  for  the 
remainder  of  the  appropriate  fishing 
year  for  commercial  allocations 
specified  in  §  642.20(a),  the  sale, 
purchase,  trade,  or  barter  or  attempted 


sale,  purchase,  trade,  or  barter  of  king  or 
Spanish  mackerel  in  or  from  the  closed 
area  is  prohibited.  This  prohibition  does 
not  apply  to  trade  in  king  or  Spanish 
mackerel  harvested,  landed,  and  sold, 
traded,  or  bartered  prior  to  the  closure 
and  held  in  cold  storage  by  dealers  or 
processors. 

(b)  Cobia.  'The  daily  bag  and 
possession  limit  for  cobia  in  or  from  the 
EEZ  is  two  fish  per  person,  regardless  of 
the  number  of  trips  or  duration  of  a  trip 
and  without  regard  to  whether  the  cobia 
are  taken  aboara  a  vessel  in  the 
commercial  fishery. 

(c)  Combination  of  bag  limits.  A 
person  who  fishes. in  the  EEZ  may  not 
combine  a  bag  or  possession  limit  of  this 
part  with  any  bag  or  possession  limit 
applicable  to  state  waters. 

(d)  Operator  responsibility.  The 
operator  of  a  vessel  that  fishes  in  the 
EEZ  is  responsible  for  the  cumulative 
bag  limit,  based  on  the  number  of 
persons  aboard,  applicable  to  that 
vessel. 

(e)  Transfer  of  fish.  A  person  for 
whom  a  bag  or  possession  limit 
specified  in  this  section  applies  may  not 
transfer  at  sea  a  king  mackerel,  Spanish 
mackerel,  or  cobia — 

(1)  Taken  in  the  EEZ,  regardless  of 
where  such  transfer  takes  place;  or 

(2)  In  the  EEZ,  regardless  of  where 
such  king  mackerel,  Spanish  mackerel, 
or  cobia  was  taken. 

§642.25  Commercial  allocations  and 
quotas. 

A  fish  is  counted  against  the 
commercial  allocation  or  quota  for  the 
area  where  it  is  caught  when  it  is  first 
sold. 

(a)  Commercial  allocations  and 
quotas  for  king  mackerel. 

(1)  Tne  commercial  allocation  for  the 
Gulf  migratory  group  of  king  mackerel  is 
2.50  million  pounds  (1.13  million  kg) 
per  fishing  year.  This  allocation  is 
divided  into  quotas  as  follows: 

(1)  1.73  million  pounds  (0.78  million 
kg)  for  the  eastern  zone;  and 

(ii)  0.77  million  pounds  (0.35  million 
kg)  for  the  western  zone. 

(2)  The  commercial  allocation  for  the 
Atlantic  migratory  group  of  king 
mackerel  is  3.90  million  pounds  (1.77 
million  kg)  per  fishing  year.  No  more 
than  0.4  million  pounds  (0.18  million 
kg)  m^  be  harvested  by  purse  seines. 

(b)  Commercial  allocations  for 
Spanish  mackerel. 

(1)  The  commercial  allocation  for  the 
Gulf  migratory  group  of  Spanish 
mackerel  is  4.90  million  pounds  (2.22 
million  kg)  per  fishing  year. 

(2)  The  commercial  allocation  for  the 
Atlantic  migratory  group  of  Spanish 
mackerel  is  3.50  million  pounds  (1.59 
million  kg)  per  fishing  year. 


(c)  Zones.  For  the  piirpose  of 
paragraph  (a)(1)  of  this  section,  the 
boimdary  l^tween  the  eastern  and 
western  zones  is  a  line  extending 
directly  south  from  the  Alabama/Florida 
boundary  (87®31'06"W.  longitude)  to  the 
outer  limit  of  the  EEZ. 

§642.26  Closures. 

(a)  Notice  of  closure.  The  Assistant 
Administrator,  by  publication  of  a 
notice  in  the  Federal  Register,  will  close 
the  commercial  fishery  in  the  EEZ  for 
king  mackerel  from  a  particular 
migratory  group  or  zone  and  for  Spanish 
mackerel  finm  the  Gulf  migratory  group 
when  the  allocation  or  quota  under 

§  642.25(a)  or  (b)(1)  for  that  migratory 
group  or  zone  has  been  reached  or  is 
projected  to  be  reached.  The  commercial 
fishery  for  Atlantic  group  Spanish 
mackerel  is  managed  under  the 
commercial  trip  limits  specified  in 
§  642.27  in  lieu  of  the  closure  provisions 
of  this  section. 

(b)  Fishing  after  a  closure.  After  a 
closure  under  paragraph  (a)  of  this 
section  is  invoked,  for  the  remainder  of 
the  appropriate  fishing  year  for 
commercial  allocations  specified  in 

§  642.20(a)— 

(1)  A  person  aboard  a  vessel  in  the 
commercial  fishery  may  not  fish  for  king 
or  Spanish  mackerel  in  the  EEZ  or  retain 
fish  in  or  from  the  EEZ  under  a  bag  limit 
specified  in  §  642.24(a)(1)  for  the  closed 
species/migratory  group/zone,  except  as 
provided  for  under  paragraph  (b)(2)  of 
this  section. 

(2)  A  person  aboard  a  vessel  the 
permit  for  which  indicates  both  king 
and  Spanish  mackerel  and  charter 
vessel  for  coastal  migratory  pelagic  fish 
may  continue  to  retain  fish  under  a  bag 
and  possession  limit  specified  in 

§  642.24  (a)(1)  and  (a)(2)  provided  the 
vessel  is  operating  as  a  charter  vessel. 

(3)  The  sale,  purchase,  trade,  or  barter 
or  attempted  sale,  purchase,  trade,  or 
barter  of  king  or  Spanish  mackerel  of  the 
closed  species/migratory  group/zone,  is 
prohibited.  This  prohibition  does  not 
apply  to  trade  in  king  or  Spanish 
mackerel  harvested,  landed,  and  sold, 
traded,  or  bartered  prior  to  the  closure 
and  held  in  cold  storage  by  dealers  or 
processors. 

§  642.27  Commercial  trip  limits  for  Atlantic 
group  Spanish  mackerel. 

(a)  Commercial  trip  limits  are 
established  for  Atlantic  group  Spanish 
mackerel  as  follows: 

(1)  In  the  northern  zone,  that  is,  north 
of  a  line  extending  directly  east  from  the 
Georgia/Florida  boundary  (30®42'45.8'' 
N.  latitude)  to  the  outer  limit  of  the  EEZ, 
Spanish  mackerel  in  or  from  the  EEZ 
may  not  be  possessed  aboard  or  landed 
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from  a  vessel  in  a  day  in  amounts 
exceeding  3,500  pounds  (1,588  kg). 

(2)  In  tne  southern  zone,  that  is,  south 
of  a  line  extending  directly  east  from  the 
Georgia/Florida  boundary  (30°42'45.6" 

N.  latitude)  to  the  outer  limit  of  the  EEZ, 
Spanish  mackerel  in  or  from  the  EEZ 
may  not  be  possessed  aboard  or  landed 
from  a  vessel  in  a  day — 

(i)  From  April  1  through  November 
30,  in  amounts  exceeding  1,500  poimds 
(680  kg). 

(ii)  From  December  1  until  80  percent 
of  the  adjusted  allocation  is  taken,  in 
amounts  as  follows: 

(A)  Mondays,  Wednesdays,  and 
Friday — unlimited. 

(B)  Tuesdays  and  Thursdays— not 
exceeding  1,500  pounds  (680  kg). 

(C)  Saturdays  and  Simdays — ^not 
exceeding  500  pounds  (227  kg). 

(iii)  After  80  percent  of  the  adjusted 
allocation  is  taken  xmtil  100  percent  of 
the  adjusted  allocation  is  taken,  in 
amoxints  not  exceeding  1,000  pounds 
(454  kg). 

(iv)  After  100  percent  of  the  adjusted 
allocation  is  taken  through  the  end  of 
the  fishing  year,  in  amounts  not 
exceeding  500  pounds  (227  kg). 

(b)  For  the  purpose  of  paragraph  (a)(2) 
of  this  section,  the  adjusted  ^location  of 
Atlantic  migratory  group  Spanish 
mackerel  is  3.25  million  pounds  (1.47 
million  kg).  The  adjusted  allocation  is 
the  commercial  allocation  for  Atlantic 
migratory  group  Spanish  mackerel 
reduced  by  an  amount  calculated  to 
allow  continued  harvests  of  Atlantic 
group  Spanish  mackerel  at  the  rate  of 
500  pounds  (227  kg)  per  vessel  per  day 
for  the  remainder  of  tne  fishing  year 
after  the  adjusted  quota  is  reached.  The 
Assistant  Administrator,  by  publication 
of  a  notice  in  the  Federal  Register,  will 
announce  when  80  percent  and  100 
percent  of  the  adjusted  allocation  is 
reached  or  is  projected  to  be  reached. 

(c)  For  the  purpose  of  paragraph  (a)(2) 
of  this  section,  a  day  starts  at  6  a.m., 
local  time,  and  extends  for  24  hours.  For 
example,  Monday  starts  at  6  a.m.  on 
Monday  and  extends  to  6  a.m.  on 
Tuesday.  If  a  vessel  terminates  a  trip 
prior  to  6  a.m.  but  retains  Spanish 
mackerel  aboard  after  that  time,  the 
Spanish  mackerel  retained  abocutl  will 
not  be  considered  in  possession  during 
the  succeeding  day  provided  the  vessel 
is  not  underway  bkween  6  a.m.  and  the 
time  such  Spanish  mackerel  are 
unloaded  and  provided  such  Spanish 
mackerel  are  imloaded  prior  to  6  p.m. 

(d)  A  person  who  fishes  in  the  EEZ 
may  not  combine  a  trip  limit  of  this 
section  with  any  trip  or  possession  limit 
applicable  to  state  waters. 

(e)  A  person  for  whom  a  trip  limit 
sp^fieid  in  this  section  applies  may  not 


transfer  at  sea  frt>m  one  vessel  to 
another  a  Spanish  mackerel — 

(1)  Taken  in  the  EEZ,  regardless  of 
where  such  transfer  takes  place;  or 

(2)  In  the  EEZ,  regardless  of  where 
such  Spanish  mackerel  was  taken. 

{642.28  Prevention  of  gear  conflicts. 

In  accordance  with  the  procedures 
and  restrictions  of  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources,  when  the  Regional 
Director  determines  that  a  conflict  exists 
in  the  king  mackerel  fishery  between 
hook-and'line  and  gillnet  fishermen  in 
an  area  of  the  EEZ  off  the  east  coast  of 
Florida  between  27°00.6'  N.  latitude  and 
27°50.0'  N.  latitude,  the  Regional 
Director  may  prohibit  or  restrict  the  use 
of  hook-and-line  and/or  gillnets  in  all  or 
a  portion  of  that  area.  Necessary 
prohibitions  or  restrictions  will  be 
published  in  the  Federal  Register. 

{642.29  Adjustment  of  management 
measures. 

In  accordance  with  the  procedures 
and  limitations  of  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources,  the  Regional  Director 
may  establish  or  modify  for  cobia  or  for 
king  or  Spanish  mackerel,  and  migratory 
groups  of  king  or  Spanish  mackerel,  the 
following:  Maximum  sustainable  yield, 
total  allowable  catch,  allocations, 
adjusted  allocations,  quotas,  bag  limits, 
size  limits,  vessel  trip  limits,  closed 
seasons  or  areas,  gear  restrictions,  and 
initial  permit  requirements. 

{642.80  Specifically  authorized  activitiM. 

The  Assistant  Administrator  may 
authorize,  for  the  acquisition  of 
information  and  data,  activities 
otherwise  prohibited  by  these 
regulations. 

9.  The  two  grids  constituting  Figure  3 
of  appendix  A  are  transferred  out  of 
appendix  A  and  redesignated  as  Figure 
1  to  part  642  and  Figure  2  to  part  642, 
respectively:  the  heading  for  newly 
designated  Figure  1  is  revised  to  read 
••nCURE  1  TO  PART  642— 
STATISTICAL  GRIDS  FOR  THE  GULF 
OF  MEXICO”  and  the  title  at  the  bottom 
of  the  figure  is  removed;  a  heading  is 
added  to  newly  designated  Figure  2  to 
read  “nCURE  2  TO  PART  642— 
STATISTICAL  GRIDS  FOR  THE  SOUTH 
ATLANTIC  AND  MID>ATLANTIC"  and 
the  title  at  the  bottom  of  the  figure  is 
removed;  and  Appendix  A  is  removed. 

[FR  Doc.  92-29747  Filed  12-3-92;  5:06  pm] 
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National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  675 
[Docket  Na  920944-2302) 

Groundflsh  Hahary  of  tha  Baring  Saa 
and  Aleutian  Islands  Aran 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Allocation  of  Community 
Development  Quota  pollock  to  approved 
Community  Development  Plan 
applicants  for  1002  and  1003. 

SUMMARY:  NMFS  announces  the 
approval  by  the  Secretary  of  Commerce 
(Secretary)  of  recommendations  made 
by  the  Governor  of  the  State  of  Alaska 
(Governor)  for  Commimity  Development 
Plans  (CDPs)  during  the  calendar  years 
1992  and  1993  under  authority  of  the 
Community  Development  Quota  (QX)) 
program.  Tliis  action  is  necessary  to 
publicize  the  decision  of  the  Sec^tary 
to  approve  the  Governor’s 
recommended  CDPs,  including  the 
percentage  of  the  CI)Q  reserve  for  each 
subarea  allocated  imder  the  CDPs,  and 
to  announce  the  availability  of  findings 
imderlying  the  Secretary’s  decision.  It  is 
intended  to  further  the  goals  and 
objectives  of  the  North  Pacific  Fishery 
management  Coimdl. 

DATES:  Effective  December  4, 1992. 
ADDRESSES:  Individual  copies  of  the 
findings  made  by  the  Secretary  in 
approving  the  Governor’s 
recommendation  may  be  obtained  from 
the  Fisheries  Management  Division, 
Alaska  Region,  NMFS.  P.O  Box  21668, 
Juneau,  AK  99802  (ATTN:  Lori  &avel). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Ham,  Fishery  Management 
Biologist,  Alaska  Region,  NMFS,  907- 
586-7229. 

SUPPLEMENTARY  INFORMATION:  *1110  CDQ 
program  was  developed  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  submitted  with 
Amendment  18  to  the  Fishery 
Management  Plan  (FMP)  for  the 
Groxmdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI), 
which  was  approved  in  part  by  the 
Secretary  Jime  3, 1992  (57  FR  23321). 
Federal  regulations  implementing  the 
CDQ  program  became  effective  on 
November  18, 1992  (57  FR  54936, 
November  23, 1992).  These  regulations 
specify  procedures  governing  the  CDQ 
program. 

Eugible  western  Alaska  communities 
submitted  six  CDPs  requesting 
allocations  of  the  available  C^  pollock 
reserve  to  the  Governor  under  CDQ 
procedures.  ’The  Governor  announced  a 
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public  hearing  date  of  November  24, 
1992,  in  Anchorage,  Alaska  uul 
conducted  the  public  hearing  during 
which  all  interested  persons  had  an 
opportunity  to  be  heard.  The  hearing 
covered  the  substance  and  content  of 
the  proposed  CDPs  in  such  a  manner 
that  the  general  public,  and  particularly 
the  affected  parties,  had  a  reasonable 
opportunity  to  imdeiatand  die  impact  of 
each  CDP.  The  Governor  made  available 
for  public  review  all  State  of  Alaska 
materials  pwtinsnt  to  the  hearing  at  the 
time  the  bearing  was  announced.  The 
public  hearing  held  by  the  Governor 
satisfied  the  requirements  of  $  675.27(a). 

On  November  25, 1992,  the  Governor 
consuhed  with  the  Council.  After 
reviewing  the  Governor’s 
recommendations  and  considering 
public  testimony,  the  Council  concurred 
in  the  Governor's  recommendations  for 
CEK’s  and  the  pwcentages  of  the  CDQ 
reserve  for  each  CC8*  for  the  years  1992 
and  1993. 

Qq  November  27, 1992,  the  Secretary 
received  the  Governor’s 
recommendations  to  approve  the  CDPs. 
The  Secretary  reviewed  the 
recommendations  and  the  record  to 
determine  whether  the  community 
eligibility  criteria  and  the  evaluation 
criteria  set  forth  in  §  675.27(d}  were  m^. 
The  Secretary  determined  that  the 
Governor’s  recommendations  are 
consistent  with  the  eligibility 
conditions,  the  evaluation  criteria,  and 
other  applicable  law  and,  therefore, 
approves  the  Governor’s 
recommendations. 


As  required  by  S675.27(cKl),  the 
Secretary  publi^iee  this  notice  of 
approval  oi  the  GovemcM'’s 
recommendations,  including  the 
percentage  of  the  CDQ  reserve  allocated 
for  eedi  subarea  under  the  approved 
CDPs,  and  announces  the  availability  of 
the  Secretary’s  findings  regarding  this 
decision  (see  ADDRESSES). 

During  1992,  the  CDQ  reserve  is 
101,445  metric  tons  (mt),  representing 
7.5  percent  of  the  pollodc  total 
allowable  catch  specification  f(X  each  of 
the  three  subareas  constituting  the  BSAI 
area.  The  percentages  and  resulting  CDQ 
allocations  of  CDQ  reserve  amcmg  each 
subarea  are: 

Bering  See — 96.1  percent  (97,500  mt); 
Aleutian  Islands — 3.8  percent  (3,870  mt);  and 
Bogoslof— 0.1  percent  (75  mt). 

NMFS  will  manage  the  CDQ  program 
to  allow  each  CDQ  recipient  to  fish  in 
the  Bering  Sea  and/or  the  Aleutian 
Islands  subareas.  The  Bc^oslof  subarea 
is  closed  to  directed  fishing  for  pollock 
for  the  1992  fishing  year.  NMFS  will 
close  separately  the  Bering  Sea  and 
Aleutian  Islands  subareas  when 
aggregate  catches  in  these  two  subareas 
reach  97,500  mt  and  3,870  mt, 
respectively.  Although  each  CDP 
participant  may  harvest  pollock  up  to  its 
allocation,  it  may  need  to  shift 
operations  to  another  subarea  if  a 
subarea  is  closed  to  further  CDQ  fishing. 

'The  Secretary  approves  the  following 
percentages  of  CDQ  reserve  for  each 
CZH*  recipient  for  1992  and  1993  and 
approves  the  corresponding  metric 


tormagae  (rounded  off  to  the  nearest  ton) 
of  CDQp^ock  allocated  to  each ) 
ledpimit  in  1992  as  follows; 


COPraolpiaet 

COQ 
paicenl* 
age  for 

1993 

Altoca- 

fonln 

1992 

(mt) 

Aleutian  Pft>ilo(  Wand  Com- 
munlly  Devatopnwni  Aaan  .. 

18 

18,160 

BfMol  Bay  Econowlc  Deval- 
opmantCotp _ _ 

20 

20,289 

CanM  Badng  Sea  FWwr* 
mans  Aaan ._  _  _ «... 

K) 

10,144 

27,390 

Coastal  VWagee  Flahing  Coop 

ZT 

Norton  Sound  Fisharias  Da- 
vaiopmanl  Assn _ ... 

20 

20,289 

Yukon  Delta  Fishartas  Oavsl- 
opment  Aaan  ....... _ _ 

5 

5073 

Classifkation 

This  action  is  taken  under  50  CFR 
675.27  and  is  in  compliance  with  E.O. 
12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkmping  requirements. 

Authority:  16  U.S.C.  1801  et  eeq. 

Dated;  December  3, 1992. 

Nancy  Foeter, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  92-29768  Filed  12-4-92;  12:04  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  reguiatiorw.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  872  and  873 

RIN  320&-AE64 

Federal  Employees’  Group  Ufa 
Insurance  Program:  Election  of 
Optional  Coverage  Upon  Divorce  or 
Death  of  a  Spouse 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing  to 
revise  its  Federal  Employees’  Group  Life 
Insurance  (FEGLI)  Program  regulations 
to  allow  Federal  employees,  who  have 
Basic  FEGLI  coverage  an  opportunity  to 
elect  Option  B  and/or  Option  C,  or  to 
add  multiples  of  Option  B,  upon  divorce 
or  death  of  a  spouse.  This  will  provide 
consistency  of  election  opportunity  for 
all  employees  who  experience  a  change 
in  family  status,  whether  upon  marriage, 
divorce,  death  of  a  spouse,  or 
acquisition  of  a  child. 

DATES:  Comments  must  be  received  on 
or  before  February  8, 1993. 

ADDRESSES:  Written  comments  may  be 
sent  to  Andrea  S.  Minniear,  Assistant 
Director  for  Retirement  and  Insurance 
Policy,  Retirement  and  Insvirance 
Group,  Office  of  Personnel  Management, 
P.O.  Box  57,  Washington,  DC  20044,  or 
delivered  to  OPM,  room  4351, 1900  E 
Street  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Abby  L.  Block,  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  Currently, 
enrolled  employees  may  elect  the 
Option  B/C  coverage  upon  marriage  or 
acquisition  of  a  child.  This  election 
opportunity  is  premised  on  the  fact  that 
life  insurance  needs  can  increase  when 
family  members  are  added.  It  is  also  true 
that  an  enrollee’s  life  insurance  needs 
might  increase  upon  divorce  or  death  of 
a  spouse,  since  the  remaining  parent 
may  have  sole  responsibility  for  the 
welfare  of  children. 


In  addition  to  expanding  the  Option 
B/C  election  opportunity,  we  are  also 
granting  affected  enrollees  who  have 
children  the  opportunity  to  add 
multiples  of  Option  B  upon  the  death  or 
divorce  of  a  spouse,  when  the  enrollee 
acquires  chii^n  as  a  result  of  the  death 
or  divorce.  Again,  this  is  consistent  with 
already  existing  changes  in  family  status 
provisions. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  relate  to  Federal 
employees  and  annuitants. 

List  of  Subjects  in  5  CFR  Parts  872  and 
873 

Administrative  practice  and 
procedures.  Government  employees. 
Hostages,  Life  insurance.  Retirement. 
Office  of  Personnel  Management 
Douglas  A.  Brook, 

Acting  Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  872  and  873  as  follows. 

PART  872— ADDITIONAL  OPTIONAL 
UFE  INSURANCE 

1.  The  authority  citation  for  parts  872 
and  873  continue- to  read  as  follows: 

Authority:  5  U.S.C.  8716 

2.  Section  872.205,  is  amended  by 
revising  the  current  first  and  last 
sentences  of  paragraphs  (a)(2)  and  (a)(4) 
and  adding  new  last  sentences  to 
paragraphs  (a)(2)  and  (a)(4)  to  read  as 
follows: 

1 872.205  Cancellation  of  declination. 

(a)*  *  * 

(2)  An  employee  who  has  declined 
additional  optional  insurance  may  elect 
it  upon  his/her  marriage  or  divorce,  or 
upon  a  spouse’s  death,  or  upon  the 
acquisition  of  an  unmarried  dependent 
child  within  the  meaning  of  section 
8701(d)  of  title  5,  United  States  Code, 
and  subpart  G  of  part  873  of  this 
chapter.  *  *  •  The  number  of  multiples 
which  an  employee  may  obtain  upon 
marriage  or  acquisition  of  children  is 
limited  to  the  number  of  additional 
family  members  (spouse  and/or 
children)  associate  with  the  marriage 


or  acquisition  of  children.  'The  number 
of  multiples  which  an  employee  may 
obtain  upon  divorce  or  a  spouse’s  death 
is  limited  to  the  number  of  dependent 
children  of  the  enrollee. 
***** 

(4)  An  employee  who  has  in  force 
additional  optional  insurance  of  at  least 
one  but  fewer  than  five  multiples  of 
annual  pay  may  elect  to  increase  the 
number  of  multiples  upon  his/her 
marriage  or  divorce,  or  upon  a  spouse’s 
death,  or  upon  the  acquisition  of  an 
immarried  dependent  child  within  the 
meaning  of  section  8701(d)  of  title  5, 
United  States  Code,  and  Subpeut  G  of 
Part  873  of  this  chapter.  *  *  *  The 
number  of  multiples  which  an  employee 
may  obtain  upon  marriage  or  acquisition 
of  a  child  is  limited  to  the  numbers  of 
additional  family  members  (spouse  and/ 
or  children)  associated  with  the 
marriage  or  acquisition  of  children.  The 
number  of  multiples  which  an  employee 
may  obtain  upon  divorce  or  a  spouse’s 
death  is  limited  to  the  number  of 
dependent  children  of  the  enrollee. 
***** 

PART  873-FAMILY  OPTIONAL  UFE 
INSURANCE 

3.  In  section  873.205(a),  the  first 
sentence  is  revised  to  read  as  follows: 

f  873.205  Cancellation  of  declination. 

(a)  An  employee  who  has  declined  the 
family  optional  insiuance  may  elect  it 
upon  his/her  marriage,  or  upon  the 
acquisition  of  an  unmarried  dependent 
child,  or  upon  divorce  or  a  spouse’s 
death,  if  the  enrolled  has  dependent 
children.  *  *  * 

***** 

IFR  Doc.  92-29780  Filed  12-8-92;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 
[Regulation  Z;  Docket  No.  TIL-1] 

Truth  in  Lending;  Proposed  Update  to 
Official  Staff  Commentary 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  official  staff 
interpretation. 

SUMMARY:  The  Board  is  publishing  for 
comment  proposed  revisions  to  the 
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official  staff  commentary  to  Regulation 
Z  (Truth  in  Lending).  The  ccHnmentary 
applies  and  interprets  the  requirements 
of  Regulation  Z.  The  revisions  being 
propoeed  are  limited,  and  attempt  to 
address  regulatory  provisions  needing 
clarification  or  issues  for  which  there 
may  be  a  general  need  for  more 
guidance.  The  revisions  address  the 
interplay  between  the  Truth  in  Lending 
rules  on  demand  feabires  and  otbw 
Federal  rules  dealing  with  credit 
extended  to  executive  officers  of 
depository  institutions.  They  provide 
greater  flexibility  in  compljring  with  the 
disclosure  requirements  \mder 
Regulation  Z  in  these  transactions.  The 
di^osure  rules  fm  security  interests 
(particularly  those  in  rescindable 
transactions)  also  would  be  clarified. 

The  commentary  would  offer  creditors 
alternative  methods  of  disclosing 
security  interests  in  rescindable 
transactions. 

DATES:  Comments  must  be  received  on 
or  before  January  29, 1993. 

AODflESSES:  Comments  should  refer  to 
Docket  No.  TIL-1  and  be  mailed  to  Mr. 
William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  also  be  delivered  to  the  guard 
station  in  the  Eccles  Building  courtyard 
on  20th  Street,  NW.  (between 
Constitution  Avenue  and  C  Street,  NW.) 
between  8.45  a.m.  and  5:15  p.m.  on 
weekdays.  Except  as  provided  in  the 
Board’s  rules  regarding  the  availability 
of  information  (12  CFR  261.8),  all 
comments  received  will  be  available  for 
inspection  and  copying  by  any  member 
of  the  public  in  the  Fre^om  of 
Information  Office,  room  B-1122  of  the 
Eccles  Building,  between  9  a.m.  and  5 
p.nL  on  weekdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bylsma,  Leonard  Chanin, 

Kyung  Cho,  Kurt  Schumacher,  or  Mary 
Jane  S^bach,  Attorneys,  Division  of 
Consumer  and  Community  Affairs, 

Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  29551, 
at  (202)  452-3667.  For  the  hearing 
impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  (l) 

General.  The  Truth  in  Lending  Act  (15 
U.S.C.  1601  et  seq.)  governs  consumer 
credit  transactions  and  is  implemented 
by  the  Board’s  Regulation  Z  (12  CFR 
part  226).  Effective  October  13, 1981,  an 
official  staff  commMitary  (TlL-1,  Supp. 

I  to  12  CFR  part  226)  waspublished  to 
interpret  the  regulation.  Tne 
commentary  is  designed  to  provide 
guidance  to  creditors  in  applying  the 
regulation  to  specific  transactions  and  is 


updated  periodically  to  address 
significant  questions  that  arise.  It  is 
expected  that  the  proposed  update  will 
be  adopted  in  final  form  in  March  1993 
with  compliance  optional  until  October 
1, 1993,  the  imiform  effective  date  for 
mandatory  compliance. 

(2)  Form  of  comments.  ’The  Board 
requests  that,  when  possible,  comments 
be  prepared  using  a  standard  typeface 
wim  a  type  size  of  10  or  12  ch^cters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  into  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Comments  may 
also  be  submitted  on  3V2  inch  or  5V4 
inch  computer  diskettes  in  any  IBM- 
compatible  DOS-based  format  with  a 
paper  copy  of  the  comment  included. 

(3)  Proposed  revisions.  The  following 
is  a  description  of  the  proposed 
revisions  to  the  commentary: 

Subpart  A— General 

Section  22B2  Definitions  and  Rules  of 
Construction 

2(a)  Definitions 

2(aX25)  Security  interest.  The  Board 
has  received  numerous  questions 
recently  about  the  disclosure  of  security 
interests — particularly  in  rescission 
notices — and  about  the  appropriate  use 
of  the  model  rescission  form  for  a 
refinancing  with  an  original  creditor. 
Comment  2(a)(25)-6  would  be  revised  to 
clarify  that  disclosures  about  collateral 
securing  a  transaction  need  not  specify 
how  the  security  interest  is  taken,  for 
example,  by  “acquiring”  a  new  security 
interest  or  by  "retaining”  an  existing 
security  interest.  The  proposed  revision 
would  expand  on  an  interpretation 
added  in  the  1989  commentary  update 
(54  FR  9417,  March  7. 1989).  It  would 
be  added  to  that  comment  on  the 
definition  of  “security  interest”  because 
of  its  applicability  to  the  security 
interest  disclosures  under  multiple 
sections  of  the  regulation  (§§  226.6, 
226.15,  226.18  and  226.23).  Sample 
language  would  be  provided  to  illustrate 
how  a  rescission  notice  could  disclose 
the  fact  that  a  transaction  is  secmnd  by 
the  consumer’s  home  without  any 
additional  detail  about  the  security 
interest. 

The  proposed  comment  further  states 
that  the  model  form  for  rescission  of 
refinancings  with  an  original  (^editor 
(model  form  H-9)  which  discloses  the 
retention  of  a  seciuity  interest  in  a 
consumer’s  principal  dwelling,  also 
adequately  discloses  the  fact  of  a 
security  interest  where  a  new  security 
interest  is  acquired  (and  the  preexisting 
security  intei^  is  replaced  by  the  new 
one).  As  stated  in  the  Supplementary 


Information  to  the  1089  commentary 
update,  comment  2(a)(25>-e  was 
intend^  to  ciarify  “that  the  disclosure 
that  an  interest  is  retained,  as  in  form 
H-O,  is  adequate  in  a  refinancing  where 
a  new  mortgage  if  filed  and  a  new 
advance  is  made.”  The  revision  now 
being  proposed  would  ^)ecificBlly 
incorporate  that  positicm  into  the 
commentary. 

The  proposed  commentary  revisions 
should  m«jce  clear  that  the  requirements 
about  disclosure  of  a  security  interest  in 
a  rescission  notice  may  be  satisfied  with 
either  a  generic  statemmit  of  the  fact  that 
the  consumer’s  home  is  security  for  the 
transaction  or  with  a  more  detailed 
disclosure  about  that  security  interest.  It 
would  further  make  clear,  as  an 
alternative  to  modifying  rescission 
notices  to  include  more  generic 
disclosures,  that  the  form  H-9  may  be 
used — ^without  modification — in  any 
case  in  which  an  origined  creditor 
refinances  a  transaction  (whether  or  not 
the  refinancing  involves  keeping  in 
place  an  existing  security  interest  for 
any  period  of  time  or  involves  taking  a 
new  security  interest). 

Subpart  B — Open-End  Credit 

Section  226.5b  Requirements  for 
Home-Equity  Plans 

5b(d)  Content  of  Disclosures 

5b(dX4)  Possible  actions  by  creditor-^ 
Paragraph  5b(d)(4)(iii).  Comment 
5b(d)(4)(iii)-l  would  be  revised  to 
reflect  the  amendment  to  §  226.5b(f)(2) 
adopted  by  the  Board  in  August  1992. 
(57  FR  34676,  August  6. 1992.)  The 
Board  amended  the  regulation  to 
provide  that  a  depository  institution 
may  terminate  and  demand  payment  of 
the  balance  on  any  home  equity  line  of 
credit  extended  to  its  executive  officers 
to  the  extent  Federal  law  requires  that 
the  credit  shall  be  due  and  payable  on 
demand.  (See  §  226.5b(f)(2)(iv).)  For 
example.  Regulation  O  (xmtains  this 
requirement  for  state  member  banks  of 
the  Federal  Reserve  System.  (See  12 
CFR  215.5.) 

In  the  Supplementary  Informaticm 
accompanying  the  amendment,  the 
Board  stated  ^t  the  regulaticm  requires 
that  this  provi8i<m  be  part  of  the  home- 
equity  agreemenL  although  this  feature 
is  not  required  to  be  disclosed  with  the 
preepplicatimi  disclosures.  The 
proposed  commmitary  would  restate 
this  position. 

5b(f)  Limitations  on  home  equity 
pfons^aragraph  5b(f)(2).  Comment 
5b(f)(2)-l  would  be  revised  to  clarify 
that  a  creditor  may  terminate  a  plan  as 
provided  in  §  226.5b(f)(2)(iv). 
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Section  226.6  Initial  Diaclosan 
Statement 

6(e)  Home  Equity  Plan  Infonnation 

Comment  6(a}-l  would  be  revised  to 
add  a  cross  reEaienoe  to  comment 
5b(d)(4Kiii>-l.  This  reflects  the  position 
taken  in  the  Supplementary  Infonnation 
of  the  August  6. 1992  Federal  Register 
notice  that  the  termination  feature  in 
§  226.5b(f)(2Kiv)  also  need  not  be 
speciflcally  disdosad  under  §  226.6(e). 

Subpait  C— doeed'End  Credit 
Section  226.19  Content  of  Disclosures 
18(0  Demaml  Feeture 

Comment  18(i)-2  would  be  revised  to 
address  how  the  rule  in  the  Board's 
Regulation  O  (and  other  comparable 
Federal  financial  regulatory  agency 
rules)  relates  to  the  disclosure  rules  for 
demand  features  in  closed-end  credit 
transactions.  It  parallels  the  treatment  of 
such  features  in  open-end  credit.  The 
proposed  conunent  provides  that  if  an 
institution  retains  the  ability  to  demand 
pajrmeid  of  a  loan  in  its  closed-end 
cr^t  agreement  with  its  executive 
ofliGers  to  the  extent  required  by  Fedwal 
law,  the  institution  need  not  provide 
demand  disclosrues.  Of  course,  if  an 
institutkm  has  a  demand  feature  in  its 
closed-end  agreement  with  its  executive 
officers  that  is  broader  than  that 
required  by  Federal  law,  such  a  feature 
would  have  to  be  disclosed  under 
§226.18(0. 

Section  226. 1 9  dertain  Residential 
Mortgage  and  Variable-Rate 
Transactions 

19(b)  Certain  Vari^ile-Rate  Transactions 

Paragraph  (19)(b)(2Kxi).  Demand 
features  must  be  disclosed  in  variable 
rate  mortgages  covered  by  §  226.19(b). 
Since  disclosure  of  a  demand  feature  for 
variable-rate  mortgages  is  determined  by 
reference  to  §  226.18(i),  a  cross-reference 
would  be  added  to  comment 
19(b)(2)(xi)-l  dealing  vnth  demand 
features. 

List  of  Snbjects  in  12  CFR  Part  226 

Advertising.  Federal  Reserve  System. 
Reporting  and  recordkeeping 
requirements.  Trtith  in  loading. 

Certain  conventions  have  been  used 
to  hi|^li^  the  proposed  revisions. 

New  language  is  shown  inside  bold¬ 
faced  arrows,  while  language  that  would 
be  deleted  is  set  off  with  brackets.  The 
Board  is  prdilishing  only  those  sections 
of  the  commentary  that  would  be 
affected  by  the  dianges. 

Text  of  Proposed  Revfeions 

For  the  reasons  set  forth  in  the 
preaiidile  end  pursumit  to  authority 


granted  in  section  105  of  the  Truth  in 
Leixliiig  Act  (IS  U.S.C  1604  as 
amended),  tbs  Board  proposes  to  amend 
the  official  staff  comnmntary  to 
Regulation  Z  (12  CFR  part  226, 
Supplement  I)  as  follows: 

PART  226--{AMENDEO] 

1.  The  aufirority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  Truth  in  Lending  Act.  15  U.S.C. 
1604  and  1637(c)(5);  sec.  1204(c). 

Gorapedtive  Ecpiidity  Banking  Aik.  12  U.S.C 
3806. 

SUPPLEMENT  I  TO  PART  226— 
[AMENDED] 

2.  In  Supplement  I  to  part  226.  under 
the  heading  "2(a)  Definitions", 
comment  2(a)(25)-6  would  be  amended 
by  adding  thi^  new  sentences  at  the 
end  to  read  as  follows: 

2(a)(25}  Security  interest 
***** 

6.  Specificity  of  disclosure.  *  •  *  |In 
disclosing  the  feet  that  the  transaction  is 
secured  the  collateral,  the  credited 
also  need  not  disclose  how  the  security 
interest  urose.  Thus,  a  rasdssimi  notice 
need  not  qiecifically  state  that  a  new 
security  interest  is  “acquired”  or  an 
existing  security  interest  is  “retained” 
in  a  transaction.  The  retention  or 
aoquisitian  of  a  security  interest  in  the 
consumer's  {mndpal  dwelling  instead 
may  be  disclosed  in  a  rescission  notice 
wito  a  general  statement  such  as  the 
following:  “Your  home  is  the  security 
for  the  new  transaction."  A  statement 
such  as  this  may  be  used,  for  example, 
instead  of  the  second  sentence  in  model 
form  H-9  and  could  apply  both  to  a 
refinancing  in  which  a  new  security 
interest  is  taken  the  original  creator 
and  one  in  which  an  existing  security 
interest  is  maintained.  (Of  course, 
because  model  form  H-9  adequately 
discloses  the  fact  that  the  home  is 
security  for  the  transaction,  it  may  be 
used  without  modification  in  both  a 
refinancing  in  which  a  new  security 
interest  is  taken  by  the  original  creditor 
and  one  in  which  an  existing  security 
interest  is  retained  by  that  c7^itor.)4 
***** 

SUPPLEMENT  1  TO  PART  226— 
[AMENDED] 

3.  In  Supplement  I  to  part  226,  under 
the  heading  "5b(d)  Content  of 
Dtsclosures",  comment  5b(d)(4Xiii)-l 
would  be  amended  by  revisii;^  the 
fourth  sentence  and  adding  a  sentence 
eftar  the  fourth  sentence  to  read  as 
foUows: 

Paragraph  5b(d)(4)(ii0. 


1.  Disclosure  conditions.  *  *  *  As 
an  aitacnative  to  diadoeing  the 
oonditians  in  this  manner,  the  creditor 
may  simply  describe  the  conditions 
using  the  language  in  §§  226.5b(0(2) 
|(i)-(iii)4,  226.5b(f)(3)(i)  (regarding 
freezing  the  line  when  the  maximum 
annual  paroant^  rate  is  raeched).  and 
226.5b(t)(3)(vi)  or  language  that  is 
substantially  similar.  ^The  cemdition 
contained  in  §  226.5b(0(2)(iv)  need  not 
be  stated.^  *  *  * 

***** 

SUPPLEMENT  I  TO  PART  226— 
[AMENDED] 

4.  In  Supplement  I  to  part  226,  under 
the  heading  "5b(f)  Umitatioas  on  Home 
Equity  Plans",  comment  5b(f)(2)-l 
would  be  amended  by  revising  the 
second  sentence  to  read  as  follows: 

Paragraph  5b(f)(2}. 

1.  Limitations  on  termination  and 
acceleration.  *  *  *  However,  creditors 
may  take  these  actions  in  the  [three] 
^fourl  circumstances  specified  in 
§  226.5b(f)(2).  *  *  * 

•  •  *  •  • 

SUPPLEMENT  I  TO  PART  226— 
[AMENDED] 

5.  In  Supplement  I  to  part  226,  under 
the  heading  “6(e)  Home  Equity  Plan 
Information",  exunment  6(e)-l  would  be 
amended  by  adding  a  parenthetical  at 
the  end  to  read  as  follows: 

1.  Additional  disclosures  required. 

*  *  *  Creditors  also  must  disclose  a  list 
of  the  conditions  that  permit  the 
creditor  to  tenninate  the  plan,  ffeeze  or 
reduce  the  caedit  limit,  and  implement 
specified  modifications  to  the  original 
terms.  6(See  conunent  5b(d)(4)(iii)-l.)6 
***** 

SUPPLEMENT  I  TO  PART  226— 
[AMENDED] 

6.  In  Supplmnent  I  to  part  226,  under 
the  heading  "18(i)  Demand  feature", 
comment  18(i)-2  would  be  amended  by 
adding  a  new  smitence  at  the  end  to 
read  as  follows: 

2.  Covered  demand  foatures.  *  *  * 

|A  creditor  may,  but  need  not,  tieet  its 
contrectual  ligfo  to  demand  payment  of 
a  lomi  made  to  its  executive  officers  as 
a  demand  feature,  when  roch  a 
provision  is  required  by  Federal  law.^ 
***** 

SUPPLEMENT  I  TO  PART  226— 
[AMENDED] 

7.  fo  Supplement  I  to  part  226,  under 
the  heading  “t9(b)  Certain  variable-rate 
transactions",  comment  19(b)(2)(xi)-l 
would  be  amended  by  revising  the  first 
sentence  to  read  as  ficdlows: 
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Paragraph  19(b)(2Xxih 
1.  Demand  feature.  If  a  variable-rate 
loan  subject  to  §  226.19(b)  requirements 
contains  a  demand  feature  |as  discussed 
in  §  226.18(i)4,  this  fact  must  be 
disclosed.  •  *  * 

•  *  *  *  « 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  1, 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  92-29552  Filed  12-a-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  91-CE-36-AD1 

Airworthiness  Directives;  Fairchild 
Aircraft  (Formerly  Swearingen  Aircraft 
Corporation)  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
74-24-02,  which  cmrently  requires 
repetitive  inspections  of  the  horizontal 
stabilizer  rear  spar  at  the  outboard 
elevator  hinge  bracket  for  cracks  on 
certain  Fair^ild  Aircraft  SA226  series 
airplanes,  and  repair  if  cracks  are  found. 
The  Federal  Aviation  Administration’s 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  certain  repetitive 
short-interval  inspections  when 
improved  parts  or  modifications  are 
available.  The  proposed  action  would 
require  modification  of  the  outboard 
elevator  hinge  as  terminating  action  for 
the  repetitive  inspections  currently 
required  by  AD  74-24-02;  and  increase 
the  applicability  to  include  certain 
Fairchild  Aircraft  SA227  series 
airplanes  of  similar  type  design  that  are 
currently  not  affected  by  the  existing 
AD.  The  actions  specified  in  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  horizontal  rear  spar,  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  February  15, 1993. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-36-AD,  Room  1558,  601  E.  12th 


Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
except^. 

Service  information  that  is  discussed 
in  the  proposed  AD  may  be  obtained 
from  Fair^ld  Aircraft,  P.O.  Box 
790490,  San  Antonio,  'Texas  78279- 
0490;  Telephone  (512)  824-9421.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bob  D.  May,  Aerospace  Engineer, 
Airplane  Certification  Office,  FAA, 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas  76193-0150; 
Telephone  (817)  624-5156. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  Mali  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  91-CE-3fr-AD.”  The 
postcard  will  be  date  stamped  and 
retmmed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  91-CE-36-AD,  room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missoiui  64106. 


Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  uimecassary  safety  riu  when  a 
design  change  exists  that  could 
eliininate  or,  in  certain  instances, 
reduce  the  niunber  of  those  critical 
inspections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detect^  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  an  adjacent  structure  being 
damaged  as  a  result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires  the 
incorporation  of  a  known  desim  change 
when  it  could  replace  a  critical 
repetitive  inspection.  With  this  policy 
in  mind,  the  FAA  recently  conducted  a 
review  of  existing  ADs  that  apply  to 
Fairchild  SA226  and  SA227  series 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  Fairchild  Aircraft;  (2) 
the  Regional  Airlines  Association 
(RAA);  and  (3)  several  operators  of  the 
affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  74-24-02,  Amendment 

39- 2529,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  and  eliminate 
short-interval  and  critical  repetitive 
inspections.  This  AD  currently  requires 
repetitive  inspections  of  the  horizontal 
stabilizer  rear  spar  at  the  outboard 
elevator  hinge  bracket  for  cracks  on 
certain  Fair^ild  Aircraft  SA226  series 
airplanes,  and  repair  if  any  cracks  are 
found.  The  actions  are  required  to  be 
accomplished  in  accordance  with 
Swearingen  Service  Bulletin  (SB)  A27- 

40- 3067,  revised  October  9, 1974;  or 
Swearingen  SB  A27-40-2064-4067, 
revised  October  9, 1974,  as  applicable. 

Fairchild  has  issued  ^rvice  Bulletin 
(SB)  226-55-005,  Issued;  August  15, 
1985,  Revised:  January  7, 1991,  which 
specifies  installation  procedxires  for  a 
reinforcing  channel,  radius  block,  and 
improved  gussets  on  the  outward 
elevator  hffige  on  certain  Fairchild 
Aircraft  SA226  series  airplanes.  In 
addition,  the  FAA  has  determined  that 
certain  Fairchild  Aircraft  SA227  series 
airplanes  are  of  similar  design  and 
should  be  affected  by  the  proposed  AD 
action.  Fairchild  Aircraft  W  also  issued 
SB  227-55-002,  Issued:  August  15, 

1985,  Revised:  October  13, 1988,  which 
specifies  the  same  installation 
procedures  as  Fairchild  Aircraft  SB 
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226- 5S-OOS.  except  thet  the  procsdarei 
apply  to  Fairchild  Aircnft  SA227  aeriee 
airolaiMt. 

Baaed  <»  ita  agiflg  commutar-clasa 
aircraft  policy  a^  after  reviewing  ail 
available  informatioa,  the  FAA  hu 
determined  that  (1)  tl»  procedures 
specified  in  the  referanoad  service 
information  incorporate  an  improved 
design  change  that  could  replara  the 
repetitive  inspacdans  currently  required 
by  AO  74-24-02;  and  (2)  AD  action 
should  be  taken  to  elirninatfl  theae 
repetitive  short-interval  inspections  and 
prevent  failure  of  the  horizontal  rear 
spar,  which  could  result  in  loss  of 
control  of  the  airplane. 

Since  the  condition  deacribed  is  likely 
to  exist  or  develc^  in  other  Fairchild 
Aircraft  SA226  and  SA227  series 
airplanes  of  the  same  type  design,  the 
proposed  AO  would  supersede  AD  74- 
24-02  %vith  a  new  AD  tW  would  (1) 
initially  retain  the  repetitive  inspections 
of  the  horizontal  stabilizer  rear  spar  at 
the  outboard  elevator  hinge  Inacket  for 
cracks,  and  repair  if  any  cracks  are 
found;  and  (2)  require  eventual 
modification  of  the  outboard  elevator 
hinge  as  tenninating  action  for  the 
repetitive  inspections  currently  required 
by  AD  74-24-02.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  Fairchild  Aircraft  SB  226-55-005, 
Issued;  August  15, 1985,  Revised: 
January  7, 1991;  or  Fairchild  Aircraft  SB 

227- 55-002,  Issued:  August  15. 1985, 
Revised:  October  13, 1988.  as 
applicable. 

The  FAA  estimates  that  668  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  30  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  S55  an  hour.  Parts  cost 
approximately  $220  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimate  to  be  $1,249,160. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  668 
airplanes  in  the  U.&  registry  that  would 
be  affected  by  the  proposed  AD.  the 
FAA  has  determined  that  approximately 
30  percent  are  operated  in  sdieduled 
passenger  service  by  19  difierant 
operators.  A  significant  number  of  the 
remaining  70  percent  are  operated  in 
other  forms  of  air  traasportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  2,000  hours 
time-in-service  (TIS)  before  mandatory 
accomplidunent  trf  the  desi^ 
modification.  HiB  avenga  utilizatian  of 


the  fleet  for  thoae  aiiplsQaa  in 
commercial  commuter  aaivice  is 
approximately  25  to  50  houn  US  per 
wedc.  Based  <m  these  figures,  oparatois 
of  commiftsr-class  airplmes  involved  in 
commercial  opeiathm  would  have  to 
accomplish  the  proposed  modification 
within  5  to  10  calendar  months  after  the 
proposed  AD  would  become  eflective. 
For  private  owners,  who  typically 
operate  between  100  to  2(K)  hours  US 
per  year,  this  would  allow  10  to  20 
calendar  yaers  before  the  propoeed 
modification  would  be  mantklory. 

would  not  have  si^^antial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  ^ates,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule”  under  Executive  Order  12291;  (2) 
is  not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Doidcet  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  m  14  CFR  P«rt  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SX1  App.  U54(al.  1421 
and  1423;  49  iJ.S.C  106(^,  and  14  C3nt 
11.S9. 

S39.13  [Amended] 

2.  Section  39.13  is  amended  by 
reBBOving  AD  74-24-02,  Amandoient 


39-2529.  and  adding  the  following  new 
AD: 

Folrdifld  Aiimfl  fbnnerly  Sweeringn 
AiicroftCwpwelien)!  Docket  No.  91- 
CE-36-AD.  Supersedes  AO  74-24-02 
Amendment  39-2S29. 

Applicability:  Models  SA226-T.  SA226- 
AT.  SA226-TC.  SA227-TT,  SA227-AC.  and 
SA227-AT  airplanes  (ail  s^al  nunibeTsl. 
certificated  In  any  categray. 

Compliance:  R^ulr^  as  indicated  after 
the  affsctiva  data  df  this  AD,  imlea  already 
accomplished. 

To  prevent  failure  of  the  horizontal  rear 
spar,  which  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

'  (a)  Within  the  next  SO  hours  time-in- 
service  (TIS),  imless  already  accomplished 
within  the  last  450  hours  TIS,  and  ^erealter 
at  intervals  not  to  exceed  500  hours  TIS  until 
the  modification  required  by  paragraph  (b)  of 
this  AO  is  accomplished,  dye  penetrant 
inspect  the  horizontal  stabilizer  rear  spar  at 
the  left  and  right  outboard  elevator  hinge 
bracket  attachment  for  cracks  in  accordance 
with  the  Accomplishment  Instructions 
section  of  Fairchild  Aircraft  Service  Bulletin 
(SB)  226-55-005,  Issued:  August  15, 1965, 
Revised:  January  7, 1991;  or  Fairchild 
Aircrafi  SB  227-55-002,  Issued:  Augxist  15, 
1965,  Revised:  October  13, 1966,  as 
applicriile. 

(b)  If  cracks  are  found  in  the  horizontal 
stabilizer  rear  spar,  prior  to  further  flight, 
repair  any  crack  in  accordance  with  a  repair 
scheme  obtained  from  the  manufocturar 
through  the  Manager,  Fort  Worth  Airplane 
Certification  Office,  at  the  address  specified 
in  paragraph  (f)  of  this  AD. 

(c)  Within  foe  next  2.200‘hours  US, 
modify  foe  outboard  hinge  in  accordance 
with  the  Accomplishment  Instnictioas 
section  of  Fairchild  Aircraft  SB  226-55-005, 
Issued:  August  15, 1985,  Revised;  January  7. 
1991;  or  Fairchild  Aircraft  SB  227-55-002, 
Issued:  August  15, 1985,  Revised:  October  13, 
1988.  as  ai^icable. 

(d)  The  acoomplishraent  of  the 
modificatioa  required  by  paragraph  (c)  of  this 
AD  is  ooosidefed  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AO. 
This  modification  may  be  accomplished  at 
any  time  prior  to  500  hours  TIS. 

(e)  Spe^l  flii^t  pwmits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  foe  airplane  to  a  location  where  foe 
requirements  of  this  AD  can  be 
accomplished. 

(f)  Ail  alternative  method  of  compliance  or 
adjustment  of  foe  initial  or  repetitive 
compliance  times  that  providm  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Airplane  Certincation  Offlca,  FAA, 
Fort  Worth.  Texas  78193-0150.  The  le^piast 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  eaay  add 
comments  and  then  send  it  to  the  Manager, 
Fort  Worth  Airplanr  Aircraft  Certification 
Office. 

Note:  Infbnnation  concerning  the  existeirce 
of  approved  altonntivs  niefoods  of 
oomf^iaBoa  with  this  AD.  if  any,  may  ba 
obtaiaed  bm  the  Port  Worth  AirplajM 
Certification  Office. 

(g)  All  parsons  affected  by  (his  dieactiva 
may  nbtaia  copies  of  ths  docnrasot  mferrad 
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to  herein  upon  request  to  Fairchild  Aircraft. 
P.O.  Box  790490,  San  Antonio,  Texas  78279- 
0490;  or  may  examine  this  document  at  the 
FAA,  Centrd  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558, 601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 

(h)  This  amendment  supersedes  AD  74- 
24^2.  Amendment  39-2529. 

Issued  in  Kansas  Qty,  Missouri,  on 
December  3, 1992. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc  92-29824  Filed  12-8-92;  8:45  am] 
BHJJNO  cooe  4S10-1>-M 


14CFRPart39 
[Docket  No.  92-CE-49-AO] 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.,  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Mitsubishi  Heavy  Industries,  Ltd., 
(Mitsubishi)  MU-2B  series  airplanes. 
The  proposed  action  would  reduce  the 
maximum  deflection  of  the  elevator 
nose-down  trim*  to  a  1-degree  to  3- 
degree  range.  Analysis  of  service  history 
on  the  affected  airplanes  has  revealed 
one  accident  and  two  incidents  where 
the  existing  elevator  nose-down  trim 
deflection  caused  excessive  control 
wheel  force.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  excessive  control  wheel  force 
caused  by  extreme  elevator  nose-down 
trim  deflection,  which  could  result  in 
loss  of  control  of  the  airplane. 

OATES:  Comments  must  be  received  on 
or  before  February  23. 1993. 

ADDRESSES:  Submit  comments  in  . 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-49- 
AD,  room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
dirough  Friday,  holidays  excepted. 

Service  information  that  is  applicable 
to  this  AD  may  be  obtained  from 
Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya  Aerospace  Systems,  10.  Oyecho, 
Minato-Ku,  Nagoya,  Japan;  or  the  Beech 
Aircraft  Corporation.  9709  East  Central, 
Wichita,  Kansas  67201.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-^122;  Facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-49-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  92-CE-49-AD,  room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Discussion 

The  FAA’s  review  of  the  service 
history  of  certain  Mitsubishi  MU-2 
series  airplanes  has  revealed  one 
accident  and  two  incidents  where  the 
existing  elevator  nose-down  trim 
deflection  caused  excessive  control 
wheel  force.  Extreme  elevator  nose- 
down  trim  deflection,  if  not  corrected, 
could  result  in  loss  of  control  of  the 
airplane. 

Mitsubishi  has  issued  Service  Bulletin 
(SB)  No.  079/27-010,  dated  August  28, 


1992,  which  specifies  procedures  for 
reducing  the  elevator  nose-down  trim 
deflection  to  a  1-degree  to  3-degree 
range  on  certain  MU-2  series  airplanes. 

/ffier  examining  the  drcumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  correct  the  unsafe 
condition. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Mitsubishi 
MU-2  series  airplanes  of  the  same  type 
design,  the  actions  specified  by  the 
proposed  AD  would  reduce  the 
maximum  deflection  of  the  elevator 
nose-down  trim  to  a  1-degree  to  3- 
degree  range.  The  proposi^  action 
would  be  accomplished  in  accordance 
with  the  service  bulletin  described 
above. 

The  FAA  estimates  that  989  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  la^r  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $300  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $623,070. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eflfects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
pr^aration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule”  xmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Do^et  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(^;  and  14  CFR 
11.89. 

§39.13  [Amonded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AO: 

Mitsiibishi  Heavy  Induetriea,  Ltd.:  Docket 
No.  92-CE-49-AO. 


Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Model 

Serial  No. 

MU-2&-25,  MU-2B-26. 

313SA,  321SA,  and 

MU-2B-26A,  atxi  MU- 
2B-40. 

348SA  through  459SA. 

MU-2B-35,  MU-2B- 

652SA,  661 SA.  and 

36.MU-2B-36A,  and 

697SA  through 

MU-2B-60. 

1569SA. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  excessive  control  wheel  force 
caused  by  extreme  elevator  nose-down  trim 
deflection,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Reduce  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  1-degree  to  3- 
degree  range  in  accordance  with  the 
INSTRUCTIONS  section  of  Mitsubishi 
Service  Bulletin  No.  079/27-010,  dated 
August  28, 1992. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AO  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  F^,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Wichita  Aircraft 
Certification  Office. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Mitsubishi  Heavy 
Industries,  Ltd.,  Nagoya  Aerospace  Systems, 
10,  Oyecho,  Minato-Ku,  Nagoya,  Japan;  or  the 
Be^h  Aircraft  Corporation,  9709  East 
Central,  Wichita,  I^sas  67201;  or  may 
examine  this  document  at  the  FAA,  Central 


Region,  Office  of  the  Assistant  Chief  Coimsel, 
room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
December  3, 1992. 

Bairy  D.  Ckments, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  92-29825  Filed  12-8-92;  8:45  am] 
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14  CFR  Part  71 

[AlrsfMce  Docket  No.  92-AEA-09] 

Proposed  Cancellation  of  Transition 
Area;  Manahawkin,  NJ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  proposing  to 
cancel  the  established  700  foot 
Transition  Area  at  Manahawkin,  NJ,  due 
to  the  reported  abandonment  of  the 
Manahawkin  Airport,  Manahawkin,  NJ, 
and  the  pending  cancellation  of  all 
instrument  approach  procedures  (LAP) 
to  this  airport.  The  purpose  of  this 
proposed  action  would  be  to  raise 
controlled  airspace  to  contain  aircraft 
operations,  back  to  1200  feet  above  the 
surface. 

DATES:  Comments  must  be  received  on 
or  before  January  15, 1993. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  John  W.  Kies,  Acting 
Manager,  System  Management  Branch, 
AEA-530,  Docket  No.  92-AEA-09,  FAA 
Eastern  Region,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy  Int’l 
Airport,  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  FAA  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530,  FAA  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  L.  Brewington,  Designated 
Airspace  Specialist,  System 
Management  Branch,  AEA-530,  FAA 
Eastern  Region,  Fitzgerald  Federal 
Building  #111,  John  F,  Kennedy 
Interna 'ional  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553-0857. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 
Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo^.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentors  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 

"Comments  to  Airspace  Docket  No.  92- 
AEA-09”.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  consider^ 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 
Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Coimsel,  AEA-7, 
FAA  Eastern  Region,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NPRM. 

Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 
The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  700  foot  Transition  Area  at 
Manahawkin,  NJ,  due  to  the  reported 
abandonment  of  the  Manahawkin 
Airport,  Manahawkin,  NJ,  and  the 
pending  cancellation  of  all  lAPs  to  this 
airport.  The  coordinates  for  this  airspace 
do^et  are  based  on  North  American 
Datum  83.  Transition  Areas  are 
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published  in  $  71.181  of  FAA  Order 
7400.7A  dated  November  2. 1992,  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Transition  Area  listed  in  this 
document  would  be  removed 
subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
proposed  rwulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore:  (1)  Is  not  a  “major  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that,  when  promulgated,  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathoril]r:  49  U.S.C  App.  1348(a),  1354(a), 
1510;  E.0. 10854;  24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Ckimpilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  proposed  to  be 
amended  as  follows: 

Section  71,181  De$ignation  of  Transition 
Areas 

*  •  *  •  • 

AEA  N)  TA  Manahawkin,  N)  (Removed) 

•  •  *  •  • 

Issued  in  Jamaica,  New  York,  on  November 
17. 1992. 

Gary  W.  Tucker, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  92-29894  Filed  12-8-92;  8:45  am] 
HLUNO  COM  4StS-1»-M 


14CFRPwt71 

[Airspace  Docket  No.  •2-ASO-17) 

Proposed  Revocation  of  Control  Zone 
and  Transition  Area,  Oak  Grove,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  Oak  Grove,  NC  Control  Zone 
and  Transition  Area.  The  Oak  Grove 
HOLF  (Navy)  Airport  has  been 
permanently  closed;  thus  a  need  no 
longer  exists  for  the  controlled  airspace 
associated  with  the  existing  control 
zone  and  transition  area. 

DATES:  Comments  must  be  received  on 
or  before:  January  28, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Ducket  No. 
92-ASO-17,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  (Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344;  telephone  (404)  763- 
7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section, 
System  Management  Bran^,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Conunents  that  provide  ffie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo^.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Commimications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  92- 
ASC)-17.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 


date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  fM 
comments.  A  report  smnmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

Commmiications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  whicn  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  Oak  Grove,  NC  Control  2^ne 
and  Transition  Area.  The  Oak  Grove 
HOLF  (Navy)  Airport  has  been 
permanently  clos^.  Consequently,  a 
need  no  longer  exists  for  the  controlled 
airspace  associated  with  the  existing 
control  zone  and  transition  area.  Control 
Zones  and  Transition  Areas  are 
published  in  §§  71.171  and  71.181, 
respectively,  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 

November  27, 1992,  which  is  _ 

incorporated  by  reference  in  14  CFR 
71.1.  The  Control  Zone  and  Transition 
Area  listed  in  this  document  would  be 
removed  subsequently  from  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  “major  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
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promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  \inder  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones, 
Incorporation  by  reference.  Transition 
areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  CFR  0565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  Cl'R  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  Control 
Zones 

•  *  •  *  * 

ASO  NC  CZ  Oak  Grove,  NC  (Ronoved] 

«  •  •  •  * 

Section  71.181  Designation  of  Transition 
Areas 

•  *  *  *  * 

ASO  NC  TA  Oak  Grove,  NC  [Removed] 
***** 

Issued  in  East  Point,  Georgia,  On  October 
29, 1992. 

Don  Cam, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Hegion. 

[FR  Doc.  92-29891  Filed  12-8-92;  8:45  am] 
BiLUNQ  CODE  4ai»-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ASO-18] 

Proposed  Establishment  of  Transition 
Area,  Summerville,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  the  Summerville,  SC, 
Transition  Area.  A  standard  instrument 
approach  procedure  (SLAP)  has  been 
developed  to  serve  the  Dorchester 
County  Airport  based  on  the  Dorchester 
County  Non-directional  Radio  Beacon 


(NDD).  This  proposed  action  would 
lower  the  base  of  controlled  airspace 
from  1200  feet  to  700  feet  above  the 
surface  in  vicinity  of  the  airport  to 
provide  additional  controll^  airspace 
for  instrument  flight  rules  (IFR) 
aeronautical  operations.  If  approved,  the 
operating  status  of  the  Dorchester 
County  Airport  will  change  frnm  visual 
flight  rules  (VFR)  only  to  include  IFR 
operations  concurrent  with  publication 
of  the  SIAP. 

DATES:  Comments  must  be  received  on 
or  before:  January  28, 1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
92-ASO-18,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30^20. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344;  telephone  (404)  763- 
7646. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Kenneth  R.  Patterson,  Airspace  Section, 
System  Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  ^FORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
ASO-18.”  The  postcard  will  be  date/ 
time  stamped  and  retrimed  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  consider^ 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 


examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  room  652, 3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM’s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  the  Summerville,  SC, 
Transition  Area.  An  NDB  SLAP  has  been 
developed  to  serve  the  Dorchester 
Coimty  Airport.  This  proposed  action 
would  lower  the  base  of  controlled 
airspace  from  1,200  feet  to  700  feet 
above  the  surface  in  vicinity  of  the 
airport  to  provide  additional  controlled 
airspace  for  IFR  aeronautical  operations. 
If  approved,  the  operating  Status  of  the 
airport  would  change  from  VFR  only  to 
include  IFR  operations  concurrent  with 
publication  of  the  SLAP.  Transition 
areas  are  published  in  §  71.181  of  FAA 
Order  7400.7A  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  The  transition  area  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule”  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
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promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposed  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.Q  app.  1348(a),  1354(a), 
1510:  E.0. 10854,  24  FR  9565, 3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1  [Amemied] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181  Designation  of  Transition 
Areas 

*  *  •  «  * 

ASO  SC  TA  Summerville,  SC  [New] 
Dorchester  County  Airport,  SC 
(iat.  33“03'49*  N,  long.  80“16'46"  W) 

That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Dorchester  County  Airport. 
***** 

Issued  in  East  Point,  Georgia,  on  November 
9, 1992. 

James  G.  Walters, 

Acting  Manager,  Air  Traffic  Division, 
SouUtem  Begion. 

(FR  Doc.  92-29893  Filed  12-8-92;  8:45  am) 
WLUNQ  CODE 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 34, 35, 41, 131, 292, 
294, 362,  and  385 

[Docket  No.  RMd2-1 2-000] 

Streamlining  of  Regulations  Pertaining 
to  Parts  H  and  III  of  the  Federal  Power 
Act  and  the  Public  Utility  Regulatory 
Policies  Act  of  1978 

December  4, 1992. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  Energy. 


ACTION:  Errata;  Notice  of  proposed 
rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations 
governing  public  utilities  and  qualifying 
facilities  (57  FR  55176,  November  24. 
1992).  The  Appendix  lowing  FERC 
Form  No.  556  was  not  published  with 
the  text  of  the  proposed  rulemaking. 

The  following  form  is  being  publi^ed 
in  the  Feder^  Register,  but  will  not  be 
codified  in  the  Q^e  of  Federal 
Regulations.' 

DATES:  An  original  and  14  copies  of 
written  comments  on  the  proposed  rule 
must  be  filed  with  the  Commission  on 
or  before  January  15, 1993. 

ADDRESSES:  Comments  should  be 
addressed  to;  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
D.  Cashell,  Secretary,  (202)  208-0400. 
SUPPLEMENTARY  INFORMATION:  The 
following  Appendix  was  inadvertently 
omitted  in  copies  of  the  proposed 
rulemaking  submitted  to  the  Federal 
Register. 

Lois  D.  Cashell, 

Secretary. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix 
FERC  Form  No.  556 
0MB  No.  1902-0075 
Expires _ 

Application  for  Certification  of  Qualifying 
Facility  Status  as  a  Small  Power  Production 
Facility  or  Cogeneration  Facility 
(To  be  completed  for  the  purpose  of 
demonstrating  conformance  with 
qualification  criteria  of  section  292.203(a)  or 
section  292.203(b)) 

General  instructions: 

1.  Part  A  of  the  form  should  be  completed 
by  all  applicants. 

2.  Part  B  applies  to  small  power  production 
facilities. 

3.  Part  C  applies  to  cogeneration  facilities. 

Part  A — General  Information  to  be 
Submitted  by  all  Applicants  (Items  1-6) 

la.  Full  name  of  applicant: 

lb.  Full  address  of  applicant: 

lc.  Indicate  the  owner  (including  the 
percentage  of  ownership  by  any  electric 
utility  or  by  any  electric  utility  holding 
company,  or  by  any  persons  owned  by  either) 
and  the  operator  of  the  facility: 

ld.  Signature  of  authorized  individual 
evidencing  accuracy  and  authenticity  of 
information  provided  by  applicant: 

2.  Person  to  whom  communications 
regarding  the  application  may  be  addressed: 
Name: 

Title: 


Telephone: 

Mailing  address: 

3a.  Location  of  facility  to  be  certified: 

State: 

County: 

City  or  town; 

Street  address  (if  known): 

3b.  Indicate  the  electric  utility  which  will 
purchase  and/or  wheel  the  qualified  power 

4a.  Describe  the  principal  components  of 
the  facility  including  boilers,  prime  movers 
and  electric  generatws,  and  explain  their 
interrelated  operation. 

4b.  Indicate  the  maximum  gross  and 
maximum  net  electric  power  production 
capacity  of  the  facility  on  a  stand  alone  basis 
and  show  the  derivation.  (The  net  output  of 
the  facility  is  its  send  out  after  the 
subtraction  of  the  power  (whether  generated 
internally  or  purchased)  used  to  operate  the 
auxiliary  equipment  in  the  facility  necessary 
for  power  generation  (such  as  piunps, 
blowers,  fuel  preparation  machinery,  and 
exciters)  and  for  other  essential  electricity 
uses  in  the  facility  from  the  gross  generator 
output.) 

4c.  Indicate  the  actual  ot  expected 
installation  and  operation  dates: 

4d.  Describe  the  primary  energy  source  (in 
the  case  of  a  small  power  production  facility, 
specification  of  an  energy  source  for  which 
the  Commission  has  not  established  a  generic 
standard  in  §  292.202(b)  requires  additional 
documentation): 

5.  Provide  the  12-month  average  energy 
input  in  terms  of  Btu,  and  the  percentage  of 
the  total  annual  energy  input,  of  the  facility 
regarding  the  use  of: 

Natural  Gas: 

Oil: 

Coal: 

Other  (including  waste  fuel): 

6.  Discuss  any  particular  characteristic  of 
the  facility  which  the  applicant  believes 
might  bear  on  its  qualifying  status. 

Part  B— Description  of  the  Small  Powo* 
Production  Fa^ty  (Items  7-8) 

7.  Demonstrate  how  the  use  of  any  fossil 
fuel  will  meet  the  requirements  of  section 
3(17)((B)  of  the  Federal  Power  Act,  i.e.,  that 
such  uses  will  not  exceed  25  percent  of  total 
annual  energy  input  and  will  be  limited  to 
ignition,  startup,  testing,  flame  stabilization, 
and  control  uses,  and  minimal  amounts  of 
fuel  required  to  alleviate  or  prevent 
unanticipated  equipment  outages  and 
emergencies  directly  affecting  the  public. 

8.  If  the  facility  in  this  application  is  not 
an  eligible  small  power  production  facility, 
and  if  any  other  non-eligible  small  power 
production  facility  located  within  one  mile  of 
the  facility  in  this  application  is  owned  by 
the  entities  (or  their  affiliates)  showm  in  item 
1  above  and  uses  the  same  primary  energy 
sovuce,  provide  the  following  information 
about  the  other  facility: 

Facility  name  (as  filed  with  the 
Commission): 

Qualifying  facility  (“QF”)  docket  number 
(as  assigned  by  the  Commission): 

Name  of  common  ownw: 

Conunon  primary  energy  source: 

Power  pn^uction  capacity  (in  MW): 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Proposed  Rules  58189 


Part  C-^)eacription  of  the  Cogeneration 
facility  (Items  9-12  apply  to  au  cogeneration 
facilities,  iteeu  13-14  apply  to  topping-cycle 
facilities.  Item  IS  epptim  to  bottoming-cycle 
facilities.) 

9.  Describe  the  cogeneration  system, 
including  whether  Ae  facility  it  a  topping- 
or  bottoming-cycle  hunlity. 

10.  Provide,  as  Attachment  A,  a  mass  and 
heat  balance  (c]rcla  diagram  for  each  mode  of 
operation  [e.g.,  multiple  thermal  hosts  over  a. 
period  of  time]  showing  the  physical 
arrangement  of  system  components, 
interconnecting  energy  consecutive  12-month 
hourly  hicility  inputs  and  outputs,  including: 

All  fuel  flow  inputs  (Btu/hr)  separately 
indicating  inputs  for  any  supplementary 
firing; 

Net  electric  output  (KW  or  MW); 

Net  moclianical  output  (bp); 

Number  of  hours  of  operation  used  to 
determine  the  average  consecutive  12-month 
hourly  facility  output 

Working  fluid  (e.g..  Steam)  conditions  at 
input  and  output  flow  of  prime  movers)  and 
at  delivery  to  and  return  from  each  useful 
thermal  application  (thermal  applications 
which  use  steam  at  the  same  pressure  and 
temperature  may  be  treated  as  one 
application); 

Flow  rates  (Ibs/hr): 

Temperature  (deg.  F): 

Pressure  (psia): 

Enthalpy  (Btu/lb); 

11.  Compute  the  operating  values  (if 
applicable)  and  efflcioncy  values  (if 
applicable)  based  oii  the  information 
provided  in  item  10. 

12.  Provide  the  annual  useful  power  output 
in  equivalent  Biu  showing  the  corresponding 
net  electric  energy  output  (kW/yr)  and,  if 
any,  foe  net  mecfoanicai  eneigy  output 
(horsepower/yr.); 

For  Topping-Cycle  Cogeneration  Facilities 
(Items  13-14) 

13.  Provide  a  description  of  the  heating 
and  cooling  uses  and/or  the  industrial  or 
commercial  process  for  which  the  thermal 
energy  output  is  applied. 

14a.  Useful  Thermal  Energy  Output  for 
heating  and  cooling  uses; 

Provide  the  projected  consecutive  12- 
month  average  hourly  useful  thermal  energy 
output  (Btu)  in  terms  of  the  integrated  usage, 
accounting  for  hourly  and  seasonal 
variations,  and  with  regard  to  industrial  or 
commercial  thermal  applications,  the 
inefflciencies  of  the  heating  and  cooling 
equipment: 

For  each  process  use  (i.e.,  process  or 
processes  utilizing  the  same  steam  pressure 
and  temperature): 

Provide  the  consecutive  12-nM)nth  average 
hourly  thermal  energy  output  sent  to  process 
loss  delivery  losses  and  less  any  energy 
return  (heat  or  condensate  return)  from 
process  in  terms  of: 

Eiithalpy  (Btu/lb): 

Pressure  (psia); 

Temperature  (deg.  F)  of  working  fluids  that 
deliver  the  thermal  output  to  process  and  of 
any  return  from  process; 

Average  annual  flow  rate  (Ibs/hr): 

14b.  To  determine  the  qualiflabie  electric 
power  output  in  a  proposed  configuration 


where  supplementary  firing  causes 
production  of  additional  electrical  power  in 
a  nonsequential  manner,  (e.g.,  a  combined 
cycle  configuration  with  a  condensing  steam 
turbine)  provide  that  portion  of  the  total 
annual  electric  output  from  the  steam  turbine 
which  is  the  result  of  any  supplementary 
firing  (Btu): 

For  Bottoming-Cycle  CogeneratiiHi  Facilities 
ntem  IS) 

15.  Provide  a  description  of  the  industrial 
or  commercial  process  to  which  the  energy 
input  to  the  system  is  first  applied  and  from 
which  the  reject  heat  is  then  used  for  power 
production. 

(FR  Doc.  92-29864  Filed  12-e-92-,  8:45  am) 
BRUNO  CODE  triT-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Hearings 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  revisions  to  a  previously 
submitted  amendment  to  the  Kentucky 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SM(]1RA).  By  letter  dated  September  18, 
1992,  (Administrative  Record  No.  KY- 
1180)  Kentucky  resubmitted  a  proposed 
program  amendment  that  revises  their 
proposed  hearing  regulations  as 
amended  during  the  Kentucky 
regulation  promulgation  process  under 
Kentucky  Revised  Statutes  (KRS) 
Chapter  350.  Tlie  proposed  amendment 
includes  regulation  changes  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  7:001,  405  KAR  7:091, 405 
KAR  7:092,  and  405  KAR  12:020  that 
relate  to  hearings.  This  proposed 
amendment  supplements  an  earlier 
proposed  program  amendment 
(Administrative  Record  No.  KY-1  t7C) 
submitted  July  28, 1992.  This  proposed 
amendment  also  includes  the  statement 
of  consideration  that  addresses  public 
comments  received  by  Kentucky  during 
the  State  regulation  promulgation 
process. 

This  dociunent  sets  forth  the  times 
and  locations  that  the  Kentucky 
program  and  the  proposed  amendment 
are  available  for  public  inspection,  the 


comment  period  during  which 
interested  parsons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on 
December  24. 1992.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  at  10  a.m.  on 
December  21. 1992.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  4  p.m.  on 
December  21, 1992. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  William  J. 

Kovacic,  Director,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503-2922.  Copies  of  the  Kentucky 
program,  the  proposed  amendment,  and 
all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  the  addresses  listed  below, 
Monday  through  Friday,  9  a.m.  to  4 
p.m.,  excluding  holidays.  Each 
requestor  may  receive,  ft-ee  of  charge, 
one  copy  of  the  proposed  amendment 
by  contacting  OSM’s  Lexington  Field 
Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Lexington  Field 
Office,  2675  Regency  Road, 

Lexington,  Kentucky  40503-2922, 
Telephone;  (606)  233-2896 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Eastern  Support 
Center,  Ten  Parkway  Center, 
Pittsburgh,  Pennsylvania  15220, 
Telephone;  (412)  937-2828 
Department  for  Surface  Mining 
^clamation  and  Enforcement,  No.  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601,  Telephone:  (502) 
564-6940 

If  a  public  hearing  is  held,  its  location 
will  be:  Hie  Harley  Hotel,  2143  Ncrth 
Broadway,  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Director,  Lexington 
Field  Office.  Telephone  (606)  233-2896. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  18, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  pro{>os€»d  permanent 
program  submission,  as  well  as  the 
Secretary’s  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditicHis  of  approval  can  be  found 
in  the  May  18, 1962,  Federal  Register 
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(47  FR  21404-21435).  Subsequent 
actions  concerning  the  conditions  o? 
approval  and  program  amendments  are 
identified  at  30  CFR  917.11,  917.15, 
917.16,  and  917.17. 

n.  Discussion  of  Amendment 

By  letter  dated  September  18, 1992, 
(Administrative  Record  No.  KY-1180) 
Kentucky  resubmitted  a  proposed 
program  amendment  that  revises  their 
proposed  hearing  regulations  as 
amended  during  the  Kentucky 
regulation  promulgation  process.  This 
proposed  amendment  supplements  an 
earlier  proposed  program  amendment 
(Administrative  Record  No.  KY-1170) 
submitted  July  28, 1992.  This 
resubmission  is  the  same  as  the  July  28, 
1992,  submittal  except  for  the  following 
changes  made  during  the  State 
regulation  promulgation  process.  The 
changes  are  as  follows: 

1.  405  KAR  7:001  Section  1(28) 
amends  the  definition  of  “final  order.” 

2.  405  KAR  7:091  Section  1  is  being 
amended  by  adding  the  term  “provide” 
which  had  been  inadvertently  omitted 
from  the  discussion  of  public 
participation. 

3.  405  KAR  7:091  Section  3(5)(b)  is 
added  to  provide  that  the  hearing  officer 
recommend  the  amoimt  of  a  civil 
penalty  based  exclusively  on  the  record 
of  the  administrative  hearing. 

4.  405  KAR  7:091  Section  9  is  being 
amended  by  removing  the  terms  “not  a 
party  and  is”,  in  describing  who  may 
serve  a  subpoena. 

5.  405  KAR  7:092  Section  2  is  being 
amended  by  adding  the  term  “provide” 
which  had  been  inadvertently  omitted 
from  the  discussion  of  public 
participation. 

6.  405  KAR  7:092  Section  6(l)(c)l  is 
being  amended  to  correct  a 
typ)ographical  error  by  changing  the 
term  “of’  to  “or.” 

7.  405  KAR  7:092  Section  9(4)  is  being 
amended  to  change  the  timing  for  filing 
an  answer  or  other  responsive  pleading. 

P.  405  KAR  7:092  Section  11(5)  is 
being  amended  by  changing  the  term 
“validity”  to  “the  propriety.” 

9.  405  KAR  7:092  Section  12  is  being 
amended  by  modifying  the  temporary 
relief  procedures. 

10.  405  KAR  7:092  Section  15(4)  is 
being  amended  by  changing  the  term 
“office”  to  “hearing  officer.” 

11.  405  KAR  12:020  Section  5(1)  was 
amended  with  minor  editorial  changes. 

This  proposed  amendment  also 
includes  the  statement  of  consideration 
that  addresses  91  public  comments 
received  by  Kentucky  during  the  State 
regulation  promulgation  process. 


m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
prop>08ed  by  Kentucky  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  sp)ecific, 
pertain  only  to  the  issues  propms^  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor’s  recommendations. 
Conunents  received  after  the  time 
indicated  \mder  OATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
p>erson  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  by  4  p.m.  on 
December  21. 1992.  If  no  one  requests 
an  oppmrtimity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 
Filing  of  a  written  statement  at  the  time 
of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hetuing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  sp>ecified  date  imtil  all  p)ersons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  p)ersons  scheduled  to  comment 
and  p)ersons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  p>erson  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM,  Lexington 
Field  Office  listed  imder  ADDRESSES  by 
contacting  the  porson  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT.  All  SUCh 
meetings  will  be  opon  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  ADDRESSES.  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 


Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  firom  sections  3, 4, 7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore.  prep>aration  of  a  regulatory 
impact  analysis  is  not  necessary  and 
0^^  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Depiartment  of  the  Interior  has 
conducted  the  review  required  by 
section  2  of  Executive  Older  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  sp>ecific  State,  not  by 
OSM.  Under  sections  503  and  5^5  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C. 
1253  and  1255)  and  30  CFR  730.11, 
732.15  and  732.17(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730,  731  and  732  have  been 
met. 

National  Environmental  Policy  Act 
No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 
This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Pap>erwork  Reduction  Act,  44  U.S.C. 
3507  ef  seq. 

Regulatory  Flexibility  Act 
The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
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which  is  the  suh)ect  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
wnich  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  eamomic  effact  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  October  16, 1992. 

Jefihvy  D.  Joirett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

|FR  Doc.  92-29696  Filed  12-8-92;  8:45  am] 
BILUNQ  CODE  4310-06-M 


30  CFR  Part  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information  and 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Utah 
permanent  regulatory  program 
(hereinafter,  Ae  "Ut^  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  explanatory  information  and 
revisions  for  Utah’s  proposed  rules 
pertain  to  backfilling  and  grading 
operations  and  the  reclamation  of 
highwalls,  including  safety  and  stability 
requirements  for  retained  highwalls  and 
hi^wall  remnants,  remining  operations 
and  imderground  mining  operations 
commenced  before  and  continued  after 
August  3, 1977,  and  coal  mining 
requirements  regarding  highwall 
reclamation  and  approximate  original 
contour  (ACXI).  The  amendment  is 
intended  to  revise  the  Utah  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 

’This  document  sets  forth  the  times 
and  locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspe^on  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 


written  coounents  on  the  pn^iosed 
amendment 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.s.t.  December  24, 
1992. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 

H.  Hagen  at  the  address  listed  below. 
Copies  of  the  Utah  program,  the 

proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  list^  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 

Each  requester  may  receive  one  foae 
copy  of  the  proposed  amendment  by 
contacting  OSM’s  Albuquerque  Field 
Office. 

Robert  H.  Hagen,  Director,  Albuquerque 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette,  NW.,  suite  1200, 
Albuquerque.  NM  87102.  Telephone: 
(505)  766-1486. 

Utah  Division  of  Oil,  Gas  and  Mining, 

355  West  North  Temple,  3  Triad 
Center,  suite  350,  Salt  L^e  City,  UT 
84180-1203.  Telephone:  (801)  538- 
5340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Hagen,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments;,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah’s 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16,  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  April  30, 1992,  Utah 
submitted  a  propos^  amendment  to  its 
program  pursuant  to  SMCRA 
(Administrative  Record  No.  UT-758). 
Utah  submitted  the  proposed 
amendment  in  response  to  a  January  9, 
1991,  letter  that  OSM  sent  to  Utah  in 
accordance  with  30  CFR  732.17(c) 
(Administrative  Record  No.  UT-607). 

.  The  provisions  of  the  Utah  Coal  Mining 
Rules  that  Utah  proposed  to  amend  are: 
R645-100-200,  definition  of 
"highwall;”  R645-301-553.100  and  130, 
backfilling  and  grading;  R645-301- 
553.210  and  220,  spoil  and  waste; 
R645-301-553.260,  refuse  piles;  R645- 
301-553.510, 520,  and  521.  previously 


mined  areas;  and  R64S-301-553.620 
through  655,  approximate  original 
contour. 

OSM  published  a  notkx  in  the  June 
2. 1992,  Federal  Regular  (57  FR  23181) 
announcing  receipt  of  the  amendment 
and  inviting  public  commmt  on  its 
adequacy  (Administrative  Record  No. 
UT-767).  The  public  comment  period 
ended  July  2, 1992. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  regarding  Utah 
Coal  Mining  Rules  R645-301-553.130, 
regrading  requirements  and  the  static 
safety  factor  for  retained  highwalls; 
R645-301-553.650,  highwall  retention 
criteria;  and  R645-301-553.651, 
allowable  height  and  length  standards 
for  retained  highwalls.  OSM  notified 
Utah  of  the  concerns  by  letter  dated 
September  10, 1992  (Administrative 
Record  No.  UT-779). 

Utah  responded  in  a  letter  dated 
September  30. 1992,  by  submitting 
additional  explanatory  information  and 
a  revised  amendment  (Administrative 
Record  No.  UT-788). 

In  the  revised  amendment.  Utah 
proposes  to  include  in  its  rules  at  R645- 
301-553.130  and  523  requirements  for 
highwall  and  highwall  remnant  stability 
and  demonstrations  by  the  operator  of 
stability  and  safety.  Under  these  rules, 
an  operator  would  be  required  to  (1) 
demonstrate  that  retained  highwalls  and 
highwall  remnants  do  not  exceed  either 
the  angle  of  repose  or  such  lesser  slope 
as  is  necessary  to  achieve  a  minimum 
long-term  static  safety  factor  of  1.3  and 
prevent  slides,  or  (2)  provide  an 
alternative  criterion  to  establish  that  the 
highwall  remnant  or  retained  highwall 
is  stable  and  does  not  pose  a  hazard  to 
the  public  health  and  safety. 

At  R645-301-553.510,  520,  and  521, 
Utah  proposes  that  remining  operations 
on  previously  mined  areas  and  on 
underground  mining  operations,  which 
were  conducted  prior  to  August  3, 1977, 
the  affective  date  of  SMCRA,  contain  a 
preexisting  highwall,  and  continued  to 
operate  afterward,  would  be  granted  a 
veuiance  from  coal  mining  regulations 
requiring  complete  highwall  elimination 
when  the  volume  of  all  reasonably 
available  spoil  within  the  permit  area  is 
demonstrated  by  an  operator  to  Utah,  in 
writing,  to  be  insufficient  to  completely 
backfill  the  reaffected  or  enlarged 
highwall. 

At  R645-301-553.650  and  652,  Utah 

Eroposes  that  a  retained  highwall  will 
a  considered  to  be  consistent  with 
Utah’s  approximate  original  contour 
(AOC)  rules  and  will  not  require  a 
variance  when  the  operator  establishes 
that  the  retained  hi^wall  replaces  a 
preexisting  cliff  or  ^milar  natural 
premining  feature  and  resembles  the 
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structure,  composition,  and  function  of 
the  natural  cliff  it  replaces  or  enhances. 

m.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
cunendment  to  provide  the  public  an 
opportunity  to  reconsider  me  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitt^.  In 
acccndance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  imder  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaldng  or 
included  in  the  administrative  record. 

IV.  Procedural  Determinations 
Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Siurface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3, 4,  7,  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
ON^  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  su(m  program  is  drafted  and 
promulgated  by  a  sj^fic  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  1255)  and 
30  CTR  730.11,  732.15  and 
732.17(h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 


other  requirements  of  30  CFR  parts  730, 
731,  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  12g2(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  smdl  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  ^  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  23, 1992. 

Ra3nnond  L.  Lowrie, 

Assistant  Director,  Western  Support  Center. 
[FR  Doc.  92-29694  Filed  12-8-92;  8:45  am] 
BiUMO  COOe  4310-06-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGDS-02-291 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  LA 

agency:  Coast  Guard,  DOT. 


ACTION:  Proposed  rule. 


SUMMARY:  At  the  request  of  the 
Louisiana  State  Legislature,  pursuant  to 
Concurrent  Resolution  No.  102  of  the 
1992  Regular  Session,  and  the  Louisiana 
Department  of  Transportation  and 
Development  (LDOTD),  the  Coast  Guard 
is  considering  a  change  to  the 
regulations  governing  the  operation  of 
two  pontoon  drawbridges  across  the 
Gulf  Intracoastal  Waterway,  Louisiana, 
as  follows: 

The  State  Route  384  Grand  Lake 
Bridge,  Gulf  Intracoastal  Waterway  mile 

231.4,  Calcasieu  Parish,  Louisiana. 

The  State  Route  384  Black  Bayou 

Bridge,  Gulf  Intracoastal  Waterway  mile 

237.5,  Calcasieu  Parish,  Louisians.  The 
proposed  change  would  require  the 
draws  to  open  on  a  signal,  except  from 
6  a.m.  to  8  a.m.  and  ^m  2  p.m.  to  4 
p.m.,  Monday  through  Friday  except 
holidays,  when  the  draws  would  not 
need  to  be  opened  for  the  passage  of 
vessels.  Presently,  the  draws  are 
required  to  open  on  signal  at  all  times. 

DATES:  Comments  must  be  received  on 
or  before  Jemuary  25, 1993. 

ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 

New  Orleans,  Louisiana  70130-3396. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  in 
room  1313  at  this  address.  Normal  office 
hours  are  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Wachter,  Bridge  Administration 
Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  comments,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  aclimowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 
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Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  CDR 
D.  G.  Dickman,  project  attorney. 

Discussion  of  Proposed  Regulation 

There  is  no  vertical  clearance  for  the 
bridges,  since  they  are  pontoon  bridges. 
Navigation  throu^  the  bridges  consists 
of  baj^e  tows,  commercial  fishing 
vessels,  and  recreational  craft. 

Data  submitted  by  the  LDOTD  show 
that  for  the  State  Route  384  Grand  Lake 
Bridge,  the  number  of  vessels  that 
pass^  the  bridge  between  the  hours  of 
6  a.m.  and  8  a.m.  during  the  past  year 
was  as  follows:  1053  annual  total/87.7 
monthly  average/2.9  daily  average,  or  an 
average  of  1.5  vessels  per  hour.  Vessels 
that  passed  the  bridge  between  the 
hours  of  4  p.m.  and  6  p.m.  during  the 
past  year  were  as  follows:  1084  annual 
total/90.3  monthly/3.0  daily,  or  an 
average  of  1.5  vessels  per  hour. 

The  number  of  vehicles  that  crossed 
the  bridge  between  the  hours  of  6  a.m. 
and  8  a.m.  during  a  recent  10-weekday 
tabulation  was  as  follows:  1490  total,  or 
74.5  vehicular  crossings  per  hour. 
Vehicles  that  crossed  the  bridge 
between  the  hours  of  4  p.m.  and  6  p.m. 
were  as  follows:  1394  total,  or  64.5 
vehicular  crossings  per  hour. 

Data  submitted  show  that  for  the  State 
Route  384  Black  Bayou  Bridge,  the 
number  of  vessels  tnat  passed  the  bridge 
between  the  hours  of  6  a.m.  and  8  a.m. 
during  the  past  year  was  as  follows:  822 
annual  total/68.5  monthly  average/2.3 
daily  average,  or  an  average  of  1.15 
vessels  per  hour.  Vessels  Uiat  passed  the 
bridge  Iratween  the  hours  of  4  p.m.  and 
6  p.m.  during  the  past  year  were  as 
follows:  972  annual  total/81.0  monthly 
average/2.7  daily,  or  an  average  of  1.35 
vessels  per  hour. 

The  number  of  vehicles  that  crossed 
the  bridge  between  the  hours  of  6  a.m. 
and  8  a.m.  during  the  same  10-weekday 
tabulation  is  as  follows:  578  total,  or  29 
vehicular  crossings  per  hour.  Vehicles 
that  crossed  the  bridge  between  the 
hours  of  4  p.m.  and  6  p.m.  were  as 
follows:  733  total,  or  37  vehicular 
crossings  per  hour. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to  . 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  imder 


Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034: 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  minimal  and  thus  a 
full  regulatory  evaluation  is 
unnecessary.  The  basis  for  this 
conclusion  is  that  during  the  proposed 
regulated  periods  there  will  be  little 
inconvenience  to  vessels  using  the 
waterway.  Mariners  requiring  the  bridge 
openings  are  repeat  users  of  the 
waterway  and  ^eduling  their  arrivals 
to  avoid  the  regulated  periods  should 
involve  little  expense  to  them.  Since  the 
economic  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact 

This  proposed  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  it  has  been  determined  to  be 
categorically  excluded  from  further 
environmental  docvunentation  in 
accordance  with  section  2.B.2.g.(5)  of 
the  National  Environmental  Policy  Act, 
Commandant  Instruction  M16475.1B.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  document. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  C<^e  of  Federal  Regulations, 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.451  is  amended  by 
redesignating  existing  paragraph  (ft  as 
paragraph  (g),  and  by  adding  new 
paragraph  (ft  as  follows: 

f  1 1 7.451  Gulf  Intracoastal  Waterway. 

*  *  *  *  • 

(ft  The  draws  of  the  SR  384  Grand 
Lake  Bridge,  mile  231.4,  and  the  SR  384 
Black  Bayou  Bridge,  mile  237.5,  shall 
open  on  signal;  except  that  the  draws 
need  not  be  opened  for  the  passage  of 
vessels  Monday  through  Friday  except 
holidays  from  6  a.m.  to  8  a.m.  and  firom 
2  p.m.  to  4  p.m. 

*  •  *  •  * 


Dated:  November  24, 1992. 

).CCatd. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ei^th  Coast  Guard  District 
[FR  Doc.  92-29750  Filed  12-8-92;  8:45  am] 
asuNQ  cooc  4aia-i4-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

50  CFR  Part  651 
[Docicat  No.  921110-2310] 

Northeast  Multispeciea  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  specification  of  1992/ 
1993  gear  requirements  in  the  northern 
shrimp  fishery;  request  for  comments. 

SUMMARY:  NMFS  requests  comments  on 
the  New  England  Fishery  Management 
Council’s  (Coimcil)  recommendation  to 
specify  gear  requirements  for  vessels 
fishing  for  northern  shrimp  in  the 
Northeast  multispecies  fisnery  during 
the  1992/1993’fishing  season.  The 
Coimcil  has  recommended  that  vessels 
fishing  for  northern  shrimp  in  the  U.S. 
Exclusive  Economic  Zone  (EEZ)  be 
required  to  install  and  use  a  finfish 
excluder  device  throughout  the  fishing 
season.  The  intent  of  ffiis 
recommendation  is  to  reduce  the 
bycatch  of  groundfish  in  the  small-mesh 
northern  s^mp  fishery.  Comments  are 
requested  on  this  recommendation  as 
well  as  suggestions  for  alternatives. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  January  8, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Richard  B.  Roe.  Regional  Director. 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope 
"Comments  on  Shrimp  Gear 
Requirements". 

Copies  of  the  Environmental 
Assessment/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(EA/RIR/IRFA)  prepared  for  this  action 
may  be  obtained  firom  Douglas  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Coimcil,  Suntaug 
Office  Park,  5  Broadway.  Saugus.  MA 
01908. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Terrill  (Resource  Policy  Analyst. 
Northeast  R^ion,  NMFS),  508-281-- 
9252. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  implementing  Amendment  4 
(56  FR  24724,  May  31. 1991)  to  the 
Fishery  Management  Plan  for  the 


58174  Federal  Register  /  Vol.  57.  No.  237  /  Wednesday,  December  9,  1992  /  Proposed  Rules 


Northeast  Multispecies  Fishery  (FMP) 
included  a  measure  which  allows  the 
Council  to  recommend  to  the  Director, 
Northeast  Region,  NMFS  (Regional 
Director),  gear  requirements  for  vessels 
fishing  for  northern  shrimp.  The 
purpose  of  the  measure  is  to  allow  for 
a  process  to  require  fishing  gear  that 
will  reduce  the  bycatch  and  subsequent 
discard  of  regulated  grotmdfish  in  the 
northern  shrimp  fishery.  The  northern 
shrimp  fishery  is  fished  with  nets 
containing  small  mesh  which  can  be 
efiective  in  taking  groundfish.  The 
Coimcil  has  identified  that  several  of  the 
groundfish  species  are  being  overfished 
and  is  trying  to  reduce  fishing  mortality 
on  these  species. 

The  measure,  contained  in 
§  651.20(b)(3)  requires  the  Coimdl,  in 
consultation  with  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission),  to  review  anniially 
information  on  shrimp  gear  technology 
and  make  a  recommendation,  if 
appropriate,  to  the  Regional  Director. 

The  recommendation  must  be  made  by 
July  15  each  year.  Accompanying  the 
recommendation,  the  Council  is 
required  to  provide  an  economic 
analysis  of  the  impacts  imposed  by  the 
proposed  gear  specification.  The 
Regional  Director  is  then  required  to 
publish  the  reconunendation  in  the 
Federal  Register  and  allow  for 
comments  before  making  a  decision  on 
the  recommendation. 

The  Commission  currently  develops 
regulations  for  the  northern  shrimp 
fishery  in  the  coastal  waters  under  the 
jurisdiction  of  its  members  states.  The 
Commission  annually  specifies  the 
fishing  season  and  gear  requirements 
which  are  to  be  implemented  by  its 
member  states.  The  Coundl’s 
involvement  with  fishing  activities  for 
northern  shrimp  is  through  the 
management  of  groundfish  bycatch 
through  the  Exempted  Fishery  Program 
(§  651.22)  of  the  Northeast  Multispedes 
FMP.  The  Exempted  Fishery  Program 
(EFP)  allows  the  use  of  mesh  of  less 
than  the  regulated  size  in  a  portion  of 
the  Regulated  Mesh  Area  (§  651.20).  The 
EFP  was  developed  to  manage  the 
bycatch  of  regulated  groundfish  that  can 
occur  with  the  use  of  small  mesh  nets. 
One  of  the  restrictions  of  the  program  is 
that  a  vessel  operator  must  declare 
which  target  spedes  the  vessel  will  be 
fishing  for.  The  amount  of  target  spedes 
landed  then  determines  the  amount  of 
regulated  groundfish  bycatch  allowed. 
Northern  shrimp  is  one  of  the  target 
spedes  in  the  OPT.  The  EFP  combined 
with  permitting  requirements  assodated 
with  the  FMP  automatically 
incorporates  what  the  Conunission 


spedfies  for  the  northern  shrimp 
fishery. 

At  the  Council’s  urging,  the 
Commission,  through  its  member  states, 
has  in  recent  years  implemented  gear 
requirements  such  as  large-mesh  panels 
in  the  net  (separator  trawls)  in  an 
attempt  to  reduce  the  bycatch  and 
resultant  discard  mortality  from  the 
shrimp  fishery.  During  the  1990/91 
fishing  season  and  again  in  the  1991/92 
season,  NMFS,  with  the  support  of  the 
Coundl,  conducted  field  tests  on  a 
finfish  exduder  device  called  the 
Nordmore  grate.  The  grate  is  being  used 
in  Norway  and  Canada  with 
encourage  results. 

The  Noromore  grate  is  a  device  that 
typically  has  a  rectangular  frnme  with 
parallel  bars  of  fixed  spacing.  To  install 
it  into  the  net,  several  components  are 
necessary:  (1)  A  funnel  of  net  material 
is  installed  in  the  lengthening  piece  of 
the  net;  (2)  the  grate  is  attached  to  the 
net  and  is  located  in  back  of  the  funnel 
with  a  backwards  slope  of 
approximately  48  degrees;  (3)  an 
opening  is  cut  in  the  top  of  the  net 
above  the  ^te;  and  (4)  floats  are 
attached  along  the  grate  to  neutralize  the 
weight.  The  catch  in  the  net  is  directed 
to  the  lower  portion  of  the  grate  through 
the  funnel  in  the  len^ening  piece. 
Shrimp  and  small  fim  that  are  able  to 
pass  through  the  grate  are  retained  in 
the  codend.  Larger  fish  are  directed  up 
and  out  of  the  net  by  the  combination 
of  the  grate  and  the  opening  in  the  top 
of  the  net. 

The  field  tests  were  conducted  on 
commercial  vessels  in  various  locations 
and  times  during  the  fishing  season.  The 
tests  incorpmrat^  grates  with  difierent 
bar  spacings  (V4  inch  (1.91  cm)  and  1 
inch  (2.54  cm))  as  well  as  grates  of 
difierent  material  (aluminum  and 
ultrahigh  molecular  weight 
polyethylene).  The  tests  included 
control  nets  and  evaluated  the  retention 
of  shrimp,  the  retention  of  other  species, 
the  fishing  characteristics  of  the  system 
and  the  handling  of  the  catch  and 
finfish  excluder  device  system  on  deck. 
The  outcome  of  the  tests  was  favorable 
regarding  the  retention  of  shrimp,  the 
quality  of  the  shrimp  landed  and  the 
reduction  of  groundfish  bycatch.  There 
were  some  handling  difficulties  with  the 
aluminiun  grate  that  resulted  in  the 
grate  being  damaged  or  warped  after 
.  several  tows.  Wi^  the  polyethylene 
grate,  this  type  of  damage  did  not  occur. 

Based  upon  these  results,  the 
Commission,  through  its  member  states, 
implemented  a  finfish  excluder  device 
requirement  for  the  time  period  April  1 
through  May  15  of  this  year. 
Approximately  70  vessels  purchased  the 
grate  for  use  in  this  period. 


The  Multispedes  Oversight 
Committee  of  the  Council  and  the 
Council  continued  discussions  on  the 
finfish  exduder  device.  At  its  July 
meeting,  the  Coundl  received  the 
economic  analysis  prepared  by  the 
Coundl  staff  to  support  implementation 
of  a  finfish  exduder  device.  The  results 
of  the  economic  analysis  are 
summarized  below: 

Econmnic  Analysis 

The  analysis  considered  several  of  the 
possible  costs  and  benefits  based  upon 
the  Nordmore  grate’s  use  in  the  northern 
shrimp  fishery.  The  benefits  indude  a 
potential  increase  in  landings  to 
fishermen  targeting  for  groundfish  as  a 
result  of  a  reduction  in  mortality  of 
finfish  that  have  not  reached  a 
marketable  size.  The  costs  include  an 
estimate  of  the  loss  of  landing  of 
selected  species  of  legal  size  finfish  to 
some  fishermen  targeting  for  northern 
shrimp  and  the  cost  of  purchasing  the 
finfish  excluder  device. 

Sea  sampling  data  from  shrimp  trips 
was  combined  with  catch  data  from  the 
Nordmore  grate  field  tests  to  estimate 
the  potential  net  benefits  from  requiring 
a  Nordmore  grate  with  1-inch  bar 
spadng  to  be  used  in  the  northern 
shrimp  fishery.  The  analysis  conduded 
that  the  potential  benefits  from  reducing 
discard  mortality  are  significant  enough 
that  the  use  of  the  finfish  excluder 
device  clearly  would  have  positive 
economic  benefits  for  fishermen, 
processors  and  consumers. 

Short-term  annual  costs  include  a 
reduction  of  landings  of  finfish  of 
marketable  size  (monkfish,  cod,  winter 
flounder,  American  plaice,  silver  hake) 
by  shrimpers  estimated  to  be  worth 
about  $622,000.  This  amount  represents 
13  percent  of  the  total  ex-vessel 
revenues  bom  the  shrimp  fishery  in 
1991. 

The  installation  cost  is  estimated  to  be 
between  $850  to  $1,000  dollars  per 
vessel.  These  costs  could  be  amortized 
over  a  2-year  period  to  match  the 
expected  life  of  the  gear.  There  %vere  357 
vessels  that  partidpated  in  the  shrimp 
fishery  based  upon  the  issuance  of 
permits  for  the  Exempted  Fishery 
Program.  The  total  annual  cost  to  the 
shrimp  fleet  of  buying  and  using  the 
grate  would  be  about  $151,725  to 
$178,500. 

The  most  important  benefit  to  the 
harvesting  sector  from  requiring  a 
finfish  exduder  device  would  be  the 
reduction  in  mortality  of  finfish  that 
have  not  reached  a  marketable  size. 
Many  of  the  fish  that  are  currently 
caught  in  shrimp  trawb  are  discariled  at 
sea  at  a  very  small  size.  If  these  fish 
were  not  retained  by  the  trawl  gear. 
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many  would  grow  to  a  marketable  size. 
Although  a  1-inch  bar  spacing  in  the 
finfish  excluder  device  does  not  exclude 
the  smallest  finfish.  it  does  enable  a 
significant  number  to  escape  the  shrimp 
trawl  gear  and  contribute  to  commerdeu 
landings  at  a  later  time.  The  analysis 
estimates  that  a  grate  with  1-inch  bar 
spacing  would  increase  potential 
landings  in  the  groundfish  fishery  of 
several  selected  species  (cod,  winter 
flounder,  American  plaice,  silver  hake, 
and  red  hake)  by  about  3.2  million 
pounds  with  an  annual  dockside  value 
of  about  $2.5  million.  Reducing  the 
discard  reduces  the  fishing  mortality  on 
these  species  which  will  increase  the 
spawning  biomass  and  contribute  to  a 
healthier  groundfish  fishery. 

It  was  reported  and  observed  in  the 
field  tests  that  there  was  an 
improvement  in  the  quality  of  shrimp 
fitim  using  the  finfish  excluder  device. 
This,  coupled  with  a  decrease  in  the 
amount  of  culling  time  required  to 
separate  the  shrimp  catch  from  the  catch 
of  finfish,  argued  for  requiring  the  use 
of  the  device. 

A  finfish  excluder  device  requirement 
will  cause  a  distribution  of  benefits 
away  from  vessels  in  the  shrimp  fishery 
towards  vessels  that  are  in  the 
groundfish  fishery.  The  redistribution  of 
benefits  will  be  more  severe  for  those 
relatively  few  vessels  that  do  not  switch 
to  ground  fishing  after  the  shrimp  season 
has  ended. 

Council  Recommendation 

Comments  by  the  public  at  the  July 
Council  meeting  focused  on  the  need  to 
implement  the  finfish  excluder  device 
throughout  the  season  and  throughout 
all  areas.  Statements  were  received  that 
indicated  that  there  is  little  or  no 
bycatch  occurring  in  certain  areas  off 
the  coast  of  Maine  during  the  January 
through  March  time  period.  A  comment 
was  also  received  that  it  would  be 
necessary  to  have  two  finfish  excluder 
devices  to  allow  for  a  replacement  net 
should  a  net  or  finfish  excluder  device 
system  be  damaged  or  lost. 

After  having  reviewed  the  results  of 
the  economic  analysis  and  the 
comments  received,  the  Council 
approved  a  motion  that: 

Any  vessel  catching,  harvesting  or  landing 
northern  shrimp  be  required  to  use  a  finfish 
excluder  device,  particularly  the  Nordmore 
Grate,  with  a  rigid  w  semi-rigid  bar  spacing 
of  not  more  than  one  inch  (2.54  cm) 
throughout  the  shrimp  season  except  in  those 
state  waters  determined  to  be  subjetd  to  little 
or  no  bycatch. 

The  motion  was  forwarded  to  the 
Regional  Director  as  the  Coundl's 
recommendation  for  the  1992/1993 
northern  shrimp  fishery. 


Proposed  Preliminary  Specification 

Comments  are  requested  on  the 
Council’s  recommendation  for 
preliminary  specification  of  gear  and 
will  be  accepted  until  January  8, 1993. 
Based  upon  the  issues  raised  by  the 
public  at  the  July  Council  meeting, 
specific  comments  are  also  requested  on 
other  alternatives  such  as  the  need  to 
implement  the  excluder  device,  the 
need  for  the  device  throughout  the 
season,  the  adequacy  of  existing  bycatch 
limits  as  a  means  to  control  groundfish 
bycatch,  and  the  need  to  implement  the 
device  throughout  all  areas.  The 
Regional  Director  will  consider 
comments  received  on  the  Coimdl’s 
recommendation  and  suggested 
alternatives  before  making  a  final 
decision. 

Classification 

This  adion  complies  with  Executive 
Order  (E.O.)  12291  and  the  Regulatory 
Flexibility  Ad  (RFA).  The  economic 
analysis  in  the  EA/RIR/IRFA  prepared 
by  the  Council  for  this  action 
determined  that  estimated  benefits 
resulting  from  increased  potential 
landings  of  groundfish  would  have  an 
annual  dockside  value  of  $2.5  million. 
The  benefits  are  derived  from  allowing 
finfish  to  reach  marketable  size  rather 
than  being  caught  and  discarded. 

The  proposed  spedfications,  if 
adopted,  could  have  a  significant  effed 
on  a  substantial  number  of  small 
entities.  The  costs  associated  with  this 
adion  to  fishermen  who  target  primarily 
for  northern  shrimp  result  from  the 
short-term  reduction  of  groundfish 
landings  worth  an  estimated  $622,000 
and  the  cost  of  installation  of  the  finfish 
excluder  device  totalling  up  to  $178,500 
based  on  amortized  costs  for  357 
vessels. 

The  Assistant  Administrator  for 
Fisheries.  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  this  rule  is  not  a  major  rule 
requiring  a  regulatory  impad  analysis 
under  E.0. 12291.  This  rule  is  not  likely 
to  result  in  an  annual  effed  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions:  or  a 
significant  adverse  effed  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-base  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  Council  prepared  an 
environmental  assessment  for  this 
action  which  discusses  the  impad  on 
the  environment  as  a  result  of  this  rule. 


A  copy  of  the  environmental  assessment 
is  available  frnm  the  Coundl  (see 
ADDRESSES). 

The  Regional  Diredor  has  determined 
that  this  action  will  not  afled  any 
endangered  species  and  that  there  is  no 
need  for  further  consultation  pursuant 
to  Section  7  of  the  Endangered  Spedes 
Ad  of  1973,  as  amended.  Shrimp  trawl 
operations  in  the  Gulf  of  Maine  are  not 
known  to  entrap  or  otherwise  encoimter 
endangered  sp^es  under  the 
jurisdiction  of  the  National  Marine 
Fisheries  Service. 

'This  action  does  not  contain  a 
collection-of-information  requirement 
subjed  to  the  Paperwork  Reduction  Ad. 

This  rule  does  not  contain  polides 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  50  CFR  Part  651 

Fishing.  Fisheries,  Vessel  permits  and 
fees. 

Authority.  16  U.S.C.  1801  et  seq. 

Dated:  December  2, 1992. 

Samuel  W.  McKeon, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  92-29733  Filed  12-8-92;  8:45  am] 
atujNa  cooE  mio-o-m 


50  CFR  Part  658 
[Docket  No.  912110-2319] 

RIN  0648-AE49 

Shrimp  Rshery  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  NOAA  issues  this  proposed 
rule  to  implement  Amendment  6  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  proposed  rule  would 
seasonally  modify  the  boimdary  of  the 
Tortugas  shrimp  sanduary  to  r^uce  the 
area  closed  to  trawl  fishing.  This  action 
would  enable  fishermen  to  harvest 
marketable-sized  shrimp  during 
spedfied  periods  frt>m  mree  small  areas 
that  otherwise  would  be  closed. 

DATES:  Written  comments  must  be 
received  on  or  before  January  19, 1993. 
ADDRESSES:  Copies  of  Amendment  6, 
which  includes  a  Regulatory  Impad 
Review  (RIR)  and  an  Environmental 
Assessment  (EA),  may  be  obtained  from 
the  Gulf  of  Mexico  Fishery  Management 
Council,  5401  West  Kennedy  Boulevard, 
suite  331,  Tampa.  FL  33609.  Comments 
on  the  proposed  rule  should  be  sent  to 
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Michael  E.  Justen,  NMFS,  9450  Koger 
Boulevard,  St  Petersburg,  FL  33702. 
Mark  envelope  “Shrimp  Amendment 
6.” 

FOR  FURTHER  MFORMATION  CONTACT. 
Michael  E.  Jiisten,  813-803-3161. 
SUPPLEMENTARY  MFORMATION:  Tbe 
shrimp  fishery  of  the  Gulf  of  Mexico  is 
managed  imder  the  FMP,  prepared  and 
amended  by  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council),  and  its 
implementing  regulations  at  50  CFR  part 
658,  imder  the  authority  of  the 
Magnuson  Fishery  ConMrvation  and 
Management  Act  (Magnuson  Act). 

Amendment  6  to  the  FMP  proposes  to 
establish  the  seasonal  opening  of  three 
small  areas  within  the  Tortugas  shrimp 
sanctuary,  as  has  been  dime  in  each  of 
the  last  3  years  by  regulatory 
amendments. 

Under  the  FMP,  the  Director, 

Southeast  Region,  NMFS  (Regional 
Director),  may  modify  by  no  more  than 
10  percent  the  geographical  scope  of  the 
Tortugas  shrimp  sanctuary  specified  at 
50  CFR  658.22  after  (1)  consultation 
with  the  Council;  (2)  consideration  of 
specified  criteria;  and  (3)  determination 
that  benefits  may  be  increased  or 
adverse  impacts  decreased  by  the 
modification. 

The  primary  purpose  of  establishing 
the  sanctuary  was  to  protect  small 
shrimp  and  allow  them  to  attain  a 
larger,  more  valuable  size  prior  to 
harvest.  The  FMP  stipulates  that,  prior 
to  any  modification  of  the  sanctuary, 
NMFS  will  monitor  and  assess  the 
impacts  of  the  closure  and  advise  the 
Council  of  its  findings.  The  Council  may 
also  consider  the  advice  of  its  Shrimp 
Advisory  Panel  regarding  the  findings. 
When  the  sanctuary  was  partially 
opened  in  1983/84,  NMFS  determined 
that  harvestable  populations  of  shrimp 
occur  periodically  within  a  smcdl 
portion  of  the  sanctuary — a  finding 
strongly  supported  by  public  testimony. 
Fisherman  contend  that  shrimp  from 
within  this  portion  of  the  sanctuary 
migrate  to  untrawlable  areas  and  are 
unavailable  to  the  fishery.  Poor 
recruitment  of  shrimp  to  the  Tortugas 
fishery  has  resulted  in  6  consecutive 
years  of  poor  production  and  economic 
loss  to  the  adjacent  shrimp  ports.  As 
identified  in  the  FMP,  poor  recruitment 
in  the  shrimp  fishery  is  more  a  function 
of  environmental  forces  than  of 
overfishing.  Opening  areas  of  the 
sanctuary  containing  all  sizes  of  shrimp 
is  consistent  with  optimum  yield 
because  it  will  allow  shrimp  fishermen 
to  obtain  a  more  valuable  catch  per  unit 
of  effort 

The  Council  determined  that  small 
portions  of  the  sanctuary  that 


periodically  contain  harvestable  shrimp 
should  be  opened  for  varying  lengths  of 
time  during  the  period  April  11  through 
September  30,  each  year.  The  areas 
proposed  to  be  opened  are  less  than  10 
percent  of  the  geographical  scope  of  the 
sanctuary.  These  openings  will  increase 
the  benefits  to  fishermen  by  optimizing 
the  yield  of  shrimp.  This  geoj^phic 
modification  is  consistent  with 
Objective  1  of  the  FMP  because  it 
provides  economic  relief  to  the  stressed 
fishermen  while  continuing  to  optimize 
the  yield  of  shrimp  recruit^  to  the 
fishery. 

The  areas  to  be  opened  and  their 
periods  of  opening  in  this  proposed  rule 
are  identical  to  the  areas  and  periods 
opened  in  1990, 1991,  and  1992.  They 
were  selected  to  avoid  conflict  between 
lobster  trap  and  shrimp  trawl  fishermen 
operating  out  of  the  Florida  Keys  and 
are  consistent  with  an  informal 
agreement  between  these  two  groups  of 
fishermen.  This  proposed  rule  would 
formalize  that  agreement  and  make  it 
apply  to  trawl  fishermen  not  otherwise 
privy  to  it,  such  as  trawl  fishermen  from 
other  areas  who  may  fish  seasonally  in 
the  area  of  the  Tortugas  shrimp 
sanctuary. 

The  throe  areas  proposed  to  be 
opened  are  along  the  edge  of  the 
Tortugas  shrimp  sanctuary  north  of  the 
Marquesas  Keys  from  nor&east  of  Smith 
Shoal  Light  to  New  Ground  Shoal  Light 
(see  figure  1  at  50  CFR  658.22).  The 
middle  area  of  approximately  25  square 
nautical  miles  would  be  open  to 
trawling  from  April  11  through 
September  30,  each  year.  The  western 
area  of  approximately  5  square  nautical 
miles  would  be  open  from  April  11 
through  July  31,  each  year.  The  eastern 
area  of  approximately  33  square  nautical 
miles  would  be  open  from  May  26 
through  July  31,  each  year.  These  areas 
and  time  frames  will  ^low  fishermen  to 
harvest  marketable-size  shrimp  from 
areas  that  would  otherwise  be  closed, 
while  still  allowing  trap  fishermen  to 
harvest  spiny  lobster  from  areas 
customarily  available  to  them. 

Amendments  1  and  4  to  the  FMP 
require  NMFS  to  monitor  the  effect  of 
the  sanctuary  and  provide  the  Council 
with  a  report  of  its  findings  by  July  15, 
each  year.  Amendment  6  would 
'  eliminate  the  requirement  for  an  annual 
report;  though  I'^iFS  would  continue  to 
monitor  the  effect  of  the  sanctuary  and 
would  notify  the  Council  of  any  changes 
in  its  findings. 

Overfishing  of  White  Shrimp 

Amendment  6  contains  a  definition  of 
overfishing,  a  discussion  of  recruitment 
overfishing,  and  action  to  be  taken  in 
the  event  of  recruitment  overfishing,  all 


applicable  to  white  shrimp.  The 
SecTOtaiy  of  Commerce  (Secretary)  has 
disapproved  these  measures  because  the 
definition  of  overfishing  is  not 
scientifically  justified. 

Addition^  information  on  the 
disapproved  measures  and  on  the 
proposed  changes  to  the  Toitugss 
shrimp  sanctuary  is  contained  in 
Amendment  6,  the  availability  of  which 
was  announced  in  the  FedOTiJ  Register 
on  November  23, 1992  (57  FR  54965).  A 
mate  detailed  discussion  of  the  reasons 
for  disapproval  of  the  white  shrimp 
measures  is  contained  in  that  Federa 
Register  notice. 

Minority  Report 

A  minority  report  submitted  bv  four 
members  of  the  Council  objected  to  the 
overfishing  definition  for  white  shrimp 
and  to  the  removal  of  three  items  from 
an  earlier,  public  hearing  draft  of 
Amendment  6 — a  propiMal  to  require 
permits  for  vessels  fishing  for  shrimp  in 
the  exclusive  economic  zone,  a  proposal 
previously  authorized  by  the  Council 
that  would  have  required  mandatory 
reporting  of  catch  and  landings  by 
selected  shrimp  fishermen  and  dealers, 
and  a  proposal  to  require  selected 
shrimp  fishing  vessels  to  carry  an 
observer  to  record  bycatch.  Although 
the  data  that  would  be  generated  fi(om 
these  programs  are  needed,  the  Council 
removed  the  programs  from 
Amendment  6  in  recognition  that  NMFS 
has  insufficient  funding  to  implement 
them  at  this  time. 

Classification 

Section  304(a)(l)(D)(ii)  of  the 
Magnuson  Act  requires  ^e  Secretary  to 
publish  regulations  proposed  by  a 
council  within  15  days  of  receipt  of  an 
FMP  amendment  and  regulations.  At 
this  time,  the  Secretaiy  has  not 
determined  whether  the  changes  to  the 
Tortugas  shrimp  sanctuary  contained  in 
Amendment  6,  which  this  proposed  rule 
would  implement,  are  consistent  with 
the  national  standards,  other  provisions 
of  the  Magnuson  Act,  and  other 
applicable  law.  As  discussed  earlier,  the 
Sectary  has  already  disapproved  the 
white  shrimp  overfishing  definition 
contained  in  Amendment  6,  because  of 
insufficient  scientific  justification.  The 
Secretary,  in  making  determinations 
about  the  Tortugas  shrimp  sanctuary 
will  take  into  account  the  data,  views, 
and  comments  received  during  the 
comment  period. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  It  is  being  reported 
to  the  Director,  Office  of  Management 
and  Budget,  with  an  explanation  of  why 
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it  is  not  possible  to  follow  the 
procedures  of  that  order. 

The  Assistant  Administrator  for 
Fisheries  has  initially  determined  that 
this  proposed  rule  is  not  a  “major  rule” 
requiring  the  preparation  of  a  regulatory 
impact  analysis  imder  E.0. 12291.  This 
proposed  rule,  if  adopted,  is  not  likely 
to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  mare;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  a 
significant  adverse  efiect  on 
competition,  employment,  investment, 
productivity,  innovaticm,  or  the  ability 
of  U.S.-bas^  entoprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Council  prepared  an  RIP.  that 
concludes  that  this  rule  is  not  expected 
to  have  any  significant  eomomic  effects 
on  fishermen  because  it  makes 
permanent  the  changes  to  the  Tortugas 
shrimp  sanctuary  that  have  bean  in 
effect  for  the  last  3  years.  A  copy  of  the 
RIR,  which  also  evaluates  the  economic 
effects  of  the  other  measures  contained 
in  Amendment  6,  is  available  firom  the 
Council  (see  ADDRESSES). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Because  the  measures  proposed  in  this 
rule  do  not  directly  a^ct  the  gross 
revenues  or  production  costs  of  the 
shrimp  harvesting  industry  or  demand  a 
significant  increase  in  compliance  or 
capital  costs,  such  measures  would  not 
have  a  significant  economic  impact; 
and,  because  the  geographical  area 
affected  by  the  rule  is  small,  tl.e  number 
of  shrimp  trawlers  affected  in  the  Gulf¬ 
wide  fishery  would  not  be  substantial. 
As  a  result,  a  r^ulatory  flexibility 
analysis  was  not  prepared. 

The  Council  prepared  an  EA  that 
discusses  the  impact  on  the 
environment  as  a  result  of  this  rule.  A 
copy  of  the  EA  is  available  and 


comments  on  it  are  requested  (See 
ADDRESSES). 

Amendment  1  to  the  FMP  authorizes 
the  Regional  Director,  under  specified 
conditions  and  restrictions,  to  modify 
the  boundaries  of  the  Tortugas  shrimp 
sanctuary,  as  is  being  proposed  in  this 
rule.  When  Amendment  1  was 
approved,  a  determination  was  made 
that  such  modifications  would  be 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Flmida. 
the  only  state  affected  by  this  rule. 
Consequently,  a  new  consistency 
determination  under  the  Coastal  Zone 
Management  Act  is  not  required. 

A  consultation  conducts  in 
accordance  %vith  section  7  of  the 
Endangered  Species  Act  (ESA)  <m 
Amen^ent  6  concluded  that  operation 
of  the  fishery  is  not  likely  to  jeopardize 
endangered  or  threatened  sea  turtles. 
This  determination  is  based  on  the 
assumption  that  the  draft  final  ESA  rule 
cairrently  under  preparation  by  NMFS 
will  be  implemented  by  December  1, 
1992. 

This  proposed  rule  does  not  contain 
a  collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  imder  E.O. 
12612. 

List  of  Subjects  in  50  CFR  Part  658 

Fisheries,  Fishing,  Rep<Hting  and 
recordkeeping  requirements. 

Dated:  December  3, 1992. 

Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  638  is  proposed 
to  be  amended  as  follows: 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

1.  The  authority  citation  for  part  656 
continues  to  read  as  follows: 

Authority:  16  U.S.G  1801  et  seq. 


2.  In  §  658.22,  the  existing  text  is 
designated  as  parag^ph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

|658Jt2  Tortugas  shrimp  sanctuary. 

•  •  *  •  • 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  notwithstan^ng — 

(1)  Effective  firom  April  11  through 
September  30.  each  year,  that  part  of 
that  Tortugas  shrimp  sanctuary  seaward 
of  a  line  connecting  the  foliowring  points 
is  open  to  trawl  filing:  From  point  T 

at  24”47.8ff>I.  latitude,  82*01.0W. 
longitude  to  point  U  at  24'’43.83'N. 
latitude,  82^1.0^.  longitude  (on  the 
line  denoting  the  seaward  limit  of 
Florida ’S'waters);  thence  along  the 
seaward  limit  of  Florida’s  wraters,  as 
shown  on  the  current  edition  of  NOAA 
chart  11439,  to  point  V  at  24°42.55'N. 
latitude,  82°15.0'W.  longitude;  thence 
north  to  point  W  at  24*43.6^1.  latitude, 
82‘’15.0’W.  longitude  (see  Figure  1). 

(2)  Effective  from  April  11  through 
July  31,  each  year,  that  part  of  the 
tortugas  shrimp  sanctuary  seaward  of  a 
line  connecting  the  following  points  is 
open  to  trawl  fishing:  From  point  W  to 
point  V,  both  points  as  specified  in 
paragraph  (b)(1)  of  this  section,  to  ^int 
G,  as  spedfi^  in  paragraph  (a)  of  this 
section  (see  Figure  1). 

(3)  Effective  firom  May  26  through  July 
31,  each  year,  that  part  of  the  Tortugas 
shrimp  sanctuary  seaward  of  a  line 
coimecting  the  followring  points  is  open 
to  trawl  filling:  From  point  F,  as 
specified  in  paragraph  (a)  of  this 
section,  to  point  Q  at  24°46.7ff4. 
latitude,  81'’52.2'W.  Imigitude  (on  the 
line  denoting  the  seawaM  limit  of 
Florida’s  waters);  thence  along  the 
seaward  limit  of  Florida’s  wat«e,  as 
shown  on  the  current  editicm  of  NOAA 
chart  11439,  to  point  U  and  north  to 
point  T,  both  p^ts  os  specified  in 
paragraph  (b)(1)  of  this  section  (see 
Figure  1). 

*  •  *  •  * 

(FR  Doc  92-29883  Hlad  12-4-92;  3.-03  pm) 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Announces  Requests  for  Applications 
for  Training  Programs 

The  Europe  Bureau  of  the  U.S. 

Agency  for  International  Development, 
throu^  Partners  for  International 
Education  and  Training  (PIET),  is 
soliciting  applications  for  cooperative 
agreements  and  grants  exclusively 
addressing  training  needs  in  Central  and 
Eastern  Europe. 

These  awards  will  be  made  to 
institutions  who  propose  to  offer  quality 
short-term  (average  3-S  months  but 
could  be  from  4  weeks  to  1  year) 
technical  training  programs  to 
Europeans  bom  &e  following  CEE 
countries:  Albania.  Bulgaria,  the  Czech 
and  Slovak  Republics,  Estonia,  Himgary, 
Latvia,  Lithuania.  Poland,  and  Romania. 
Long-term  program  leading  to  an 
academic  degree  will  not  ^  considered. 

Proposed  programs  MUST  focus  on 
Support  for  Eastern  Europe  Democracy 
(SEED)  Act  Legislation  priority  training 
areas:  Economic  Restructuring, 
Democratic  Institution  Building,  and 
Quality  of  Life.  Although  all  of  ^e  three 
categories  will  be  considered,  a  specific 
amoimt  (33%)  of  the  total  award  funds 
($2  million)  will  be  set  aside  exclusively 
for  quality  programs  which  provide 
training  in  Public  Administration. 

Sharing  costs  will  be  a  critical 
element  for  all  grants/cooperative 
agreements,  and  must  include  a 
minimum  of  50%  cost  sharing  by  the 
awardee  in  administration  costs  and/or 
training  program  costs  for  applications 
to  be  considered.  These  costs  may  be  in- 
kind  or  cash.  Participant  allowance  rates 
must  be  in  compliance  with  A.I.D. 
Handbook  10  rates  and  regulations. 

Program  quality,  impact, 
appropriateness,  and  cost-sharing  are 
the  main  factors  which  will  determine 
awards.  Total  funding  amounts 
requested  from  A.I.D.  in  your 
application  should  range  from  $50,000 


to  $250,000,  excluding  amounts  which 
will  be  cost-shared.  However, 
depending  on  the  factors  outlined 
above,  and  specifically  listed  in  this 
package,  smaller  funding  requests  will 
also  be  considered. 

Training  programs  should  be  held  in 
the  United  States.  However,  training  in 
U.S.-owned  institutions  in  CEE 
coimtries  will  be  considered. 

Historically  Black  Colleges  and 
Universities  (HBCUs),  two-year  colleges 
and  consortia  are  encourag^  to  apply. 

The  application  packet  is  availwle 
without  fee  on  FEDIX  on-line  database 
by  modem  at  1-800-783-3349  or  301- 
258-0953  (local)  using  parameters  8-N- 
1;  or  by  Internet  at  address: 
fedix.fie.com.  The  packet  is  available  by 
the  A.I.D.  downloadable  filename 
PTPE.*.  FEDIX  helpline  telephone 
number:  (301)  975-0103. 

Applications  are  due  January  29, 

1993.  If  additional  information  is 
required,  please  contact  Bev  Frannea, 
Program  Officer,  or  Colin  Davies, 
Director,  Participant  Training  Project  for 
Europe  (PTPE),  Partners  for 
International  Education  and  Training, 
Tel:  1-80&-252-7883  or  local  (202)  223- 
4291  Fax:  (202)  223-4289. 

Dated:  December  3, 1992. 

John  Batelle, 

Project  Officer,  Bureau  of  Europe,  Agency 
for  International  Development. 

[FR  Doc.  92-29767  Filed  12-6-92;  8:45  am] 
BIUMQ  cooe  tllS-OI-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Alabama  Electric  Cooperative;  Rriding 
of  No  Significant  Impact 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
Rural  Electrification  Administration 
(REA)  has  made  a  finding  of  no 
significant  impact  (FONSI)  with  respect 
to  an  action  it  may  take  pertaining  to  a 
proposal  by  Alabama  Electric 
Cooperative  to  modify  its  McWilliams 
Electric  Generating  Plant  (McWilliams 
Repowering  Project). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 


Environmental  Compliance  Branch, 
Electric  Staff  Division,  REA,  South 
Agriculture  Building,  Washington,  DC 
20250,  telephone  (202)  720-1784. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  involves  retiring  the 
thrM  existing  boilers  at  Alabama 
Electric  Cooperative’s  McWilliams  Plant 
and  installing  a  100  megawatt  (MW) 
Kraftwerk  Union  Model  V84.2 
combustion  gas  turbine  generator.  The 
exhaust  gas  ^m  the  combustion  gas 
turbine  will  be  fed  to  a  single  pressure, 
heat  recovery  steam  generator  which 
will  power  the  three  existing  steam 
turbine  generators  that  will  be  left  at  the 
plant.  The  steam  turbine  generators  vdll 
have  an  output  of  approximately  43 
MW.  The  total  output  of  the  repowered 
plant  will  be  144  MW.  All  construction 
will  be  within  the  existing  McWilliams 
Plant  boundaries. 

Alternatives  considered  to  the  project 
as  proposed  included  no  action, 
constructing  various  types  of  new 
facilities,  constructing  similar  facilities 
at  locations  other  that  the  McWilliams 
Plant,  and  purchasing  power. 

REA  has  prepared  an  environmental 
assessment  of  ffie  McWilliams 
Repowering  Project  and  has  concluded 
that  this  action  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment  and  has  subsequently 
reached  a  FONSI. 

Copies  of  the  environmental 
assessment  and  FONSI  can  be  obtained 
frnm,  and  are  available  for  review  at, 
REA  at  the  address  provided  herein,  or 
Alabama  Electric  C^perative,  Highway 
29  North,  Andalusia,  Alabama  36420, 
teleph(Hie  (205)  222-2571.  Copies  are 
also  available  for  review  at  the 
Andalusia  Public  Library,  South  Three 
Notch  Street,  Andalusia,  Alabama. 

There  will  be  a  30-day  period  which 
will  begin  on  either  the  date  this  notice 
is  published  in  the  Federal  Registw  or 
a  similar  notice  has  been  published  in 
The  Andalusia  Star-News— whichever 
is  later.  Those  wishing  to  comment  on 
the  FONSI  should  do  so  within  this  30- 
day  comment  period  to  ensure  their 
comments  are  taken  into  consideration 
prior  to  REA’s  final  action  related  to  the 
project.  REA  will  take  no  action  that 
would  approve  clearing  or  construction 
activities  prior  to  the  expiration  of  the 
30-day  comment  period.  Comments 
should  be  sent  to  REA  at  the  address 
given  in  this  notice. 
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Dated;  November  30. 1M2. 

George  E.  Pratt, 

Deputy  Adaunutrator—Proffam  Opnations. 
(FR  Doc  02-29793  FUed  12-«-92;  8:4S  am] 
wuma  CODE  mio-is-f 


Forest  Service 

Douglas  Umber  Harvest  Analysis; 
Stikine  Area  Tongass  National  Forest, 
Petersburg,  Alasiu^  Notice  of  intsitt  To 
Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposal 
that  will  provide  up  to  70  MMBF  of 
timber  that  will  contribute  towards 
meeting  market  demands  in  Southeast 
Alaska  for  timber  products.  The 
propostnl  action  will  be  timber  harvest 
and  road  construction  within 
management  area  S20  (Totem)  and  part 
of  management  area  Sl3  (Value 
Comparison  Unit  435)  located  on  the 
southern  part  of  Kupreanof  Island  in 
southeast  Alaska.  Eighty  percent  of 
approximately  139,200  acres  has  been 
allocated  by  the  Tongass  Land 
Management  Plan  to  Land  Use 
Designation  (LUD)  IV.  The  primary 
emphasis  of  LUD  IV  is  the  management 
of  resources  for  commodity  values.  The 
remainder  of  the  area  (28,160  acres)  is 
in  LUD  III.  The  LUD  III  area  emphasis 
is  management  for  a  variety  of  uses, 
both  commodity  and  amenity  to  provide 
the  greatest  combination  of  benefits.  The 
number  of  acres  harvested  may  be  up  to 
8750  acres  (6  percent  of  the  area). 

A  range  of  mtematives  for  this  project 
will  be  developed,  including  a  No 
Action  alternative  and  a  preferred 
alternative.  Since  no  commodities 
would  be  produced  with  the  No  Action 
alternative  and  the  demand  for  wood 
products  is  currently  high  in  the  Stikine 
Area,  other  locations  may  be  selected  to 
provide  this  resource  if  the  No  Action 
alternative  is  selected. 

The  nature  of  the  decision  to  be  made 
is  whether  and  how  to  make  timber 
from  Management  Area  S20  available 
for  the  demands  of  Southeast  Alaska 
and  also  provide  for  other  resource 
demands  both  currently  and 
continuously.  The  Stikine  Area  Forest 
Supervisor  will  decide: 

1.  The  amount  of  timber  harvested, 

2.  The  location  and  design  of  harvest 
units, 

3.  The  location  and  design  of  the  road 
system  and  log  transfer  site,  and 

4.  Mitigation  measures  associated 
with  each  alternative. 

This  Notice  of  Intent  is  the  beginning 
of4he  scoping  process.  Scoping  letters 


will  be  sent  to  agencies  and  individuals 
that  have  expreMed  an  interest  in 
similar  projects  in  the  Stikine  Area. 

Local  public  meetings  may  be  arranged 
if  scoping  indicates  a  need.  This  will 
provide  opportunitiee  for  input  and 
review  by  ^er  agencies  and  the  public 
throughout  the  National  Environmental 
Policy  Act  process. 

A  Draft  uS  is  projected  to  be  issued 
approximately  9  months  (or  July  of 
1993)  after  this  Notice.  A  Final  EIS  is 
planned /or  October  1993. 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC,  435  U.S.  519,  533  (1978)).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  Draft  EIS  stage 
may  be  waived  if  not  raised  \mtil  after 
the  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismiss^  by  the  courts  [City 
of  Angoon  v.  Model,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334  [E.D.  Wis.  1980]).  Because  of  these 
court  rulings,  it  is  very  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  4Srdey 
comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  environmental  impact  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  in 
40  CFR  1503.3  while  addressing  these 
points. 


The  responsible  official  for  the 
decision  is  the  Stikine  Area  Forest 
Supervisor,  Tongass  National  Forest, 
Alaska  Region,  Petersburg,  Alaska. 

Questions  and  written  comments  and 
suggestions  concerning  the  analysis  at 
this  time  should  be  sent  to  Cyntliia 
Sever,  Team  Leader,  Petersburg  Ranger 
District,  P.O.  Box  1328,  Peteraburg, 
Alaska  99833  (phone  907-772-3871). 

Dated:  November  10, 1992. 

Abigail  IL  Kimheil, 

Forest  Supervisor. 

(FR  Doc.  92-29787  Piled  12-8-92;  8:45  am] 
MUJNQ  oooe  M1S-11-SI 


COMMISSION  ON  aVM.  RIGHTS 

Nevada  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Nevada  Advisory  Committee  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjourn  at  12  noon,  on  January  7, 
1993  at  the  Alexis  Park,  375  East 
Harmon,  Las  Vegas,  Nevada.  The 
purpose  of  the  meeting  is  to  review 
current  civil  rights  developments  in  the 
State,  and  plan  future  program 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Margo 
Piscevich,  or  Philip  Montez,  Director  of 
the  Western  Regional  Office,  (213)  894- 
3437,  TDD  (213)  894-0508.  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should 
contact  the  Regional  Office  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  DC,  December  1, 
1992. 

Carol-Lee  Hurley, 

Chief,  Begional  Program  Coordination  Unit. 
[FR  Doc.  92-29786  Filed  12-8-92;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A^I-004] 

Carton  Closing  Staples  and  Stapling 
Machines  From  Sweden;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
E)epartme»t  of  Commerce. 
action:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  the  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
carton  closing  staples  and  stapling 
machines  from  Sweden.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  than  December  31, 1992. 
EFFECTIVE  DATE:  December  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  Tom  Futtner,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-0090. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  December  20, 1983,  the 
Department  of  Commerce  ("the 
Department")  published  an 
antidumping  duty  order  on  carton 
closing  staples  and  stapling  machines 
from  Sweden  (48  FR  38250).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  December  31, 1992, 
interested  parties,  as  defined  in 
§  353. 2(k)  of  the  Department’s  ^ 

regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31, 


1992,  in  accordance  with  the 
Department’s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department’s  intent  to  revoke  by 
December  31, 1992,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  December  3, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  92-29906  Filed  12-8-92;  8:45  am] 
BHJJNQ  COOe  XIO-OS-H 


[A-588-091] 

Large  Electric  Motors  From  Japan; 
Intent  to  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
large  electric  motors  from  Japan. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  December  31, 
1992. 

EFFECTIVE  DATE:  December  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Mason  or  Maureen  Flannery, 

Office  of  Antidumping  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce. 
Washington,  DC  20230,  telephone:  (202) 
482-2923. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  24, 1980,  the 
Department  of  Commerce  ("the 
Department")  published  an 
antidumping  duty  order  on  large  electric 
motors  from  Japan  (45  FR  84994).  The 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniverseuy  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 


Opportunity  to  Object 

No  later  than  December  31, 1992, 
interested  parties,  as  defined  in  353.2(k) 
of  the  Department’s  regulations,  may 
object  to  the  Department’s  intent  to 
revoke  this  antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  bv  December  31, 
1992,  in  accordance  with  the 
Department’s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department’s  intent  to  revoke  by 
December  31, 1992,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  December  3, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  92-29907  Filed  12-8-92;  8:45  am) 
BIUJNQ  CODE  K10-OS-M 


[A-588-046] 

Polychloroprena  Rubber  From  Japan; 
Intent  To  Revoke  Antidumping  Finding 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  it  intent  to 
revoke  the  antidumping  finding  on 
polychloroprene  rubber  from  Japan. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  December  31, 
1992. 

EFFECTIVE  DATE:  December  9. 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Melissa  Skinner, 
Officer  of  Antidumpng  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone;  (202) 
482-4851. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  9, 1971,  the  Department 
of  Treasury  published  an  antidumping 
finding  on  polychloroprene  rubber  from 
Japan  (38  FR  33593).  'The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 
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The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
finding. 

Opportunity  to  Objecrt 

No  later  than  December  31, 1992, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31, 
1992,  in  accordance  with  the 
Department’s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department’s  intent  to  revoke  by 
December  31, 1992,  we  shall  conclude 
that  the  finding  is  no  longer  of  interest 
to  interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  December  3, 1992. 

Joseph  A,  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  92-29908  Filed  12-8-92;  8:45  am] 
BHJJNQ  CODE  SSIO-OS-M 


[A-583-8081 

Porcelain-on-Ste«l  Cooking  Waro  From 
Taiwan;  Intent  To  Revoke  Antidumping 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
porcelain-on-steel  cooldng  ware  firom 
Taiwan.  Interested  parties  who  object  to 
this  revocation  must  submit  their 
comments  in  writing  no  later  than 
December  31, 1992. 

EFFECTIVE  DATE:  December  9, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Askey  or  Melissa  Skinner,  Office 
of  Antidumping  Compliance, 
International  Tiade  Administration, 

U.S.  Department  of  Commerce, 


Washington,  DC  20230,  telephone;  (202) 
482-4851. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  2, 1986,  the  Department 
of  Commerce  (“the  Department’’) 
published  an  antidumping  duty  order 
on  porcelain-on-steel  cooking  ware  firom 
Taiwan  (51  FR  43416).  The  Department 
has  not  received  a  request  to  conduct  an 
administrative  review  of  this  order  for 
the  most  recent  four  consecutive  annual 
anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  &e  Department’s 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  tMs  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  December  31, 1992, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department’s 
regulations,  may  object  to  the 
Department’s  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  by  December  31, 
1992,  in  accordance  with  the 
Department’s  notice  of  opportunity  to 
request  administrative  review,  or  object 
to  the  Department’s  intent  to  revoke  by 
December  31, 1992,  we  shall  conclude 
that  the  order  is  no  longer  of  interest  to 
interested  parties  and  shall  proceed 
with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  December  3, 1992. 

Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  92-29909  Piled  12-8-92;  8:45  am] 
MUMQ  COOC  XIO-OS-W 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Brazil 

December  3, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


EFFECTIVE  DATE:  December  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Bivens  Collinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
emb^oes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  MFORMATION: 

Anthoritjr:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  300/ 
301,  317/326  and  350  are  being 
increased  by  application  of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  57  FR  21971,  published  on  May  26, 

1992. 

'The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  tor  the  Implementation  of  Textile 
Agreements 

December  3, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  19, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  dire^ve 
concerns  Imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manu&ctured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
April  1, 1992  and  extends  through  March  31, 

1993. 

Effiactive  on  December  10, 1992,  you  are 
directed  to  amend  further  the  May  19, 1992 
directive  to  increase  the  limits  fm  the 
follo%ving  categories,  as  provided  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
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United  Slates  and  the  Federative  Republic  of 
Brazil: 


Catagcxy 

AdMMd  IweNa-reonPi 

tmK 

afwani  . 

6,070,089  kflogrwns. 
18.XS3,906  square  ma- 
Itm. 

317/328  - 

aso  . 

113,749  dozea 

<T)w  SmSi  IWM  m  bmn  Miimd  to  •oootM  lor  any 
Importi  iswitod  sair  NUrah  31,  i9H. 

The  Committee  for  the  Implementetion  of 
Textile  Agreementa  haa  detannined  that 
these  actions  fall  vritfaia  the  foreign  afiairs 
exception  to  the  rulemaking  provisKms  of  5 
U.S.Q  S53(aKl). 

Sincerely. 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreementt. 

{FR  Doa  92-29827  Piled  12-8-92;  8:45  am] 
MLUNQ  CODE  Siie-on-e 


Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  ManHyiade  Fiber 
Textiles  and  Textile  Products  and  Silk 
Biend  and  Other  Vegetable  Rber 
Apparel  Produced  or  Manufactured  in 
the  Philippines 

December  3, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  December  10, 1992. 

FDR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6713.  For  information  cm 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
by  application  of  swing,  special  shift 
and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Sch^ule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991),  Also 
see  57  FR  2712,  published  on  January 
23, 1992. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  ell 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

Auggie  D.  Tantille, 

Chainnoii,  Conunittee  for  the  Implemenkition 
of  Textile  Agreements. 

CoBUuittee  far  dM  Implamentelion  of  TextUe 

AgreemenU 

December  3, 1992. 

Commissioner  of  Customs, 

Department  of  the  Tremury,  Washington,  DC 
20229. 

Deer  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  cm  January  14, 1992,  by  the 
Chairman,  Committee  the  Implementation 
of  Terctile  Agreements.  That  dira^ve 
concerns  imports  of  c«tain  oottcm,  wool  and 
man-made  fiber  textiles  and  textile  prcxlucts 
and  silk  blend  and  other  vegetable  fiber 
apparel,  prcxiuced  or  manuCactured  in  the 
Philippines  and  exported  during  the  twelve- 
month  period  which  began  on  January  1, 

1992  and  extends  through  Dec^ber  31, 

1992. 

Effective  on  December  10, 1992,  you  are 
directed  to  amend  further  the  directive  dated 
January  14, 1992,  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  mirrent  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Catogoiy 

Adjusted  twelve-month 
amt* 

Levels  in  Group  1 

350 . . 

66.754  dozen. 

352/652  . 

1,814,633  dozen. 

633 . 

36,746  dozen. 

634 . . 

314,868  dozen. 

635 . . . 

311,773  dozen. 

643 . . 

532,322  numbers. 

647/648  . 

764,196  dozen. 

650 . 

81,956  dozen. 

Group  II 

200-229,  300-326,  330, 

96,070,143  aquare  meters 

332,  349.  353,  354, 

equlvaleni. 

359-0*,  360,  362, 

363,  369-0*  400- 
414,  432,  434-442, 
444,  448,  459,  464- 
469,  600-607,  613- 
629,  630,  632,  644, 
653,  654,  659-0* 

665,  666,669-0* 
670-0*  831-846 
and  850-859,  as e 
group. 

*Th«  limis  hav*  not  bMO  •Auatad  to  soootMl  for  any 
Imports  axpoitad  attar  Oaoambar  31,  1W1. 

’Catagory  3Sa-0;  al  HTS  numbats  axoapt  6108.42.2025, 
6103  48.3034.  6104.62.1020.  6104.80.3010.  6114J».0040. 
6114.20.0052.  6203  42.2010.  620342.2000.  6204.62.2010. 
6211.32.0010.  6211.32.0025  and  6211.42.0010  (Cafo^ 
350-C). 

’Catagory  360-0:  al  HTS  numbart  aaoapt  6307.10.2006 
(Catogocy  360-S). 

*Catagory  659-0  al  HTS  ntjmbart  aaoapt  6108.23.00SS. 
6103.43.20:».  6103.43.202S.  6100.492000.  6108.40.3036. 
6104.63.1020.  6104.63.1030.  6104.80.1000,  6104.69.3014. 
6114.30.3044.  6114.30.30S4.  6203.432010,  6203.432000. 
6203.49.1010.  6203.49.1000.  K04.63.1510.  6204.60.1010. 
6210.10.4015.  6211.33.0010.  6211230017,  6211.43.0010 
(CatHgcry  6590;  6502.00.9030.  6S04.00.901S. 

^.OOM60.  6S06.80.50e0.  6505.00.6000.  6606.00.7000 
and  6505.90.8000  (Catogoty  660-H). 


»Catogoty  600-0:  al  HTS  numbon  aacapl  630621.0010. 
630621MM  and  6606 J6.0000  (Oatogery  666-P). 

The  Gommittae  far  the  fanplanentetion  of 
Textile  Agreemento  haa  determined  that 
thesa  actkma  fall  within  the  foreign  afEaiia 
exception  to  the  rulemaking  provisiona  of  5 
U.S.C  553(aKl). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-29904  Filed  12-8-92;  8:45  am] 
NLUNO  coot  aata-on-F 


AdjuttmaiH  of  import  Llmltt  for  Cortain 
Cotton  and  Man-Mad*  Flbar  Taxtti* 
Product*  Producad  or  Manutecturad  In 
Singapora 


AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commwce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
^ota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6716.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  Categories  338/ 
339  and  635  are  being  increased  for 
swing,  reducing  the  limits  for  Categories 
341  and  634  to  accoimt  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  56  FR  63501,  published  on 
December  4, 1991. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


Dacember  3, 1992. 


SUPPLEMENTARY  INFORMATION: 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  December  10, 1992. 
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only  in  the  implementation  of  certain  of 
its  provisions. 

Auggia  D.  Tantillo, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementetioii  of  Textile 

Agreements 

December  3, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27, 1991,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Singap>ore  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1992  and  extends  through 
December  31, 1992. 

Effective  on  December  10, 1992,  you  are 
directed  to  amend  further  the  directive  dated 
November  27, 1991  to  adjust  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Singapore: 


Category 

Adjusted  twelve-month 
limit’ 

Levels  In  Group  1 
.Yumn . 

1,058.266  dozen  at  which 
rat  more  than  578,546 
dozen  shatt  be  In  Cat¬ 
egory  338  and  not  more 
than  643,270  dozen 
Shan  be  In  Category 
339. 

159,013  dozen. 

242,111  dozen. 

281,558  dozen. 

Ml  . 

834  . 

63S . 

'The  IbnNa  have  not  bssn  adjustad  to  account  tor  any 
knpcrta  axportad  attar  Oacantosr  31, 1931. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  92-29905  Filed  12-8-92;  8:45  am] 
BIUJNO  CODE  3B10-0»-F 


DEPARTMENT  OF  ENERGY 

Notification  of  Wetiands  Involvement 
for  the  Proposed  Clean  Coal 
Technology  Project  at  the  Milliken 
Station,  Units  1  and  2,  New  York  State 
Electric  and  Gas,  Town  of  Lansing,  NY 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  wetlands  involvement. 

SUMMARY:  Under  the  Clean  Coal 
^’Technology  Program,  DOE  proposes  to 
provide  cost-shared  funding  support  to 


a  project  entitled,  “Milliken  Station 
Qean  Coal  Technology  Demonstration 
Project,”  that  would  be  located  at  New 
York  State  Electric  k  Gas  Corporation’s 
(NYSEG)  Milliken  Station,  Units  1  and 
2,  in  the  Town  of  Lansing,  New  York. 

The  purpose  of  the  project  is  to 
demonstrate  technolomes  that  would 
reduce  the  plant’s  sumir  dioxide  (SO2 
and  nitrogen  oxide  (NOJ  emissions.  In 
accordance  with  10  CFR  part  1022 
(DOE’S  “Compliance  With  Floodplains/ 
Wetlands  Environmental  Review 
Requirements”),  DOE  has  determined 
that  this  proposed  project  would 
involve  activities  within  wetland  areas. 
Therefore,  this  Notice  of  Wetlands 
Involvement  is  issued  for  public  review 
and  comment.  _ 

In  accordance  with  10  CFR  part  1022, 
DOE  will  prepare  a  wetlands  assessment 
for  the  wetlands  that  would  be  aHected 
by  the  proposed  project  at  the  Milliken 
Station  site.  The  wetlands  assessment 
will  be  incorporated  into  the 
environmental  assessment  to  be 
prepared  for  this  proposed  Clean  Coal 
Tei^ology  demonstration  project. 
COMMENT  PERIOD:  Written  comments  or 
questions  concerning  the  project  should 
be  directed  to  the  address  noted  below. 
Comments  are  due  no  later  than 
December  24, 1992. 

ADDRESSES:  Karen  M.  Khonsari, 
Environmental  Specialist,  Pittsburgh 
Energy  Technology  Center,  U.S. 
Department  of  Energy,  MS^20L,  P.O. 
Box  10940,  Pittsburgh,  PA  15236.  Tel. 
(412)  892-6106,  Fax (412)  892-4604. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  on  DOE 
wetlands  review  requirements,  or  for 
information  on  the  environmental 
assessment  required  by  the  National 
Environmental  Policy  Act  (NEPA), 
please  contact:  Carol  M.  Borgstrom, 
Director,  Office  of  NEPA  Oversight,  EH- 
25,  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  would  be  conducted  at 
NYSEG’s  Milliken  Station,  Units  1  and 
2,  in  the  Town  of  Lansing,  New  York. 
Milliken  Station  is  situated  on  a  1,100 
acre  parcel  of  land  on  the  eastern  shore 
of  Lake  Cayuga,  approximately  14  miles 
northeast  of  Ithaca.  The  Milliken  Station 
electric  generating  system  includes  two 
pulverized  coal-fired  boilers.  Units  1 
and  2.  rated  nominally  at  150 
megawatts-electric  (MWe)  each.  Both 
units  would  be  utilized  in  the  proposed 
Clean  Coal  Technology  demonstration 
project. 

The  proposed  project  is  a  combination 
of  several  technologies  designed  to 


reduce  SO2  and  NO.  emissions.  A 
formic  acid  enhanced  flue  gas 
desulfurization  (FGO)  system  would  be 
installed  in  the  base  of  a  new  374-foot 
stack  and  would  incorporate  a  tile-lined 
split  module  absorber.  This  FQ)  system 
is  designed  to  reduce  SO2  emissions 
from  both  Units  1  and  2.  A  by-product 
of  the  FGD  system  would  be  a 
marketable,  commercial-grade  gypsum. 

A  selective  non-catalytic  reduction 
(SNCR)  ^stem  would  be  installed  on 
Unit  2.  The  SNCR  system,  consisting  of 
urea  injection  into  the  post-combustion 
zones  of  the  Unit  2  boiler,  is  designed 
to  reduce  NO,  emissions.  Low  NO, 
burners  and  windboxes,  also  designed 
to  reduce  NO,  emissions,  would  be 
installed  on  both  Units  1  and  2. 

The  proposed  FGD  system  would  be 
construct^  in  an  area  immediately 
north  of  the  existing  plant.  A  complex 
of  wetlands  that  was  developed  by 
NYSEG  during  the  1970s  is  located 
further  north,  outside  of  the  boundaries 
'  of  the  proposed  FGD  system  site  area. 
This  wetlands  complex,  about  10  acres 
in  size,  is  characterized  by  open  water, 
marsh,  and  wet  meadow,  and  is  heavily 
used  by  mallard  ducks,  Canada  geese, 
and  red-winged  blackbirds. 

Within  the  entire  project  area  (FGD 
system  site  cmd  construction  lay-down 
area)  are  six  wetlands  which  meet  the 
saturation,  vegetation  and  soil  criteria  of 
the  U.S.  Army  Corps  of  Engineers.  Each 
of  the  six  wetlands  is  under  one  acre  in 
size.  As  a  result  of  the  proposed  project, 
possibly  four  of  the  six  wetlands  would 
be  impacted. 

Directly  within  the  proposed  FGD 
system  site  area  are  four  wetlands.  In 
this  area,  equipment  and  facilities 
would  be  sited  so  as  to  avoid  impacts 
to  two  of  these  four  wetlands.  One  of  the 
impacted  wetlands,  0.05  acre  in  size, 
would  have  its  entire  acreage  affected  by 
a  ditch  that  may  need  to  be  excavated 
through  its  eastern  end,  thereby  cutting 
off  the  east-to-west  water  flow.  NYSEG 
is  working  with  the  New  York  State 
Elepartment  of  Environmental 
Conservation  to  avoid  impacting  this 
particular  wetland.  However,  should 
this  wetland  require  excavation,  NYSEG 
would  replace  this  wetland  by  creating 
a  new  wetland  of  twice  the  size  (0.1 
acre)  within  the  wetlands  complex. 

Another  wetland  in  the  proposed  FGD 
system  site  area,  0.10  acre  in  size,  would 
be  directly  impacted  due  to  the 
construction  of  a  sedimentation  basin. 
The  sedimentation  basin  would  be  sited 
to  cut  through  0.01  acre  of  the  western 
end  of  the  wetland  and  would  restrict 
water  flow  to  the  westernmost  0.03  acre 
of  the  wetland.  However,  the 
sedimentation  basin  itself  would  be 
approximately  0.19  acre  in  size,  and 
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thus,  in  time,  it  may  thereby  increase 
the  overall  si^  of  the  wetlwd  to  0.25 
acre.  In  the  event  that  the  %vetland  does 
not  increase  in  size  due  to  the 
sedimentation  basin,  and  if  the  entire 
wetland  actually  is  impacted,  then 
NYSEG  has  committea  itself  to  create  a 
new  wetland  of  t%vice  the  size  (0.2  acre) 
within  the  wetlands  complex. 

An  area  designated  by  NYSEG  as  a 
“construction  lay  down  area”  contained 
two  wetlands,  one  of  which  was  0.05 
acre  in  size,  and  the  other  was  0.01  acre 
in  size.  As  discussed  below, 
independent  of  the  proposed  Federal 
action,  NYSEG  currently  is  constructing 
an  access  road.  Because  of  NYSEG’s 
immediate  need  for  a  place  to  park 
construction  vehicles  for  the  access 
road,  the  construction  lay  down  area 
was  graded,  and  both  of  the  wetlands 
located  there  were  filled  in.  NYSEG  has 
committed  itself  to  replacing  both 
wetlands  by  creating  a  new  wetland  of 
twice  the  size  (0.12  acre)  within  the 
wetlands  complex. 

The  mitigative  creation  of  wetlands  by 
NYSEG  in  &e  ratio  of  two-to-one  for 
wetlands  that  would  be  impacted  in  the 
FGD  system  site  area  and  t^t  are 
impacted  by  the  construction  lay  down 
area  will  be  undertaken  at  the  projected 
completion  of  construction  in  1994  to 
allow  the  required  wetland 
establishment  to  proceed  during  the 
three-year  demonstration  project. 

NYSEG  has  demonstrated  its  ability  to 
construct  high  quality  wetlands  at  this 
site  that  attract  and  sustain  diverse 
habitat  and  animal  species.  The 
establishment  of  native  wetland 
vegetation  proceeds  rapidly  once 
shallow  po^  are  created.  The  three- 
year  demonstration  will  allow 
dooimentation  of  this  natural 
progression  in  parallel  with  the 
technology  demonstration. 

Independent  of  the  proposed  Federal 
action,  NYSEG  is  constructing  an  access 
road  within  the  boundaries  of  their 
property  that  will  directly  impact  six 
wetlands,  all  of  which  meet  the 
saturation,  vegetation,  and  soil  criteria 
of  the  Corps  of  Engineers,  along  with  an 
intermittent  stream.  The  construction  of 
this  access  road  is  an  independent 
activity  imdertaken  wholly  by  NYSEG. 
DOE  is  not  involved  in  the 
decisionmaking  process,  or  in  the 
funding,  design,  or  construction  of  the 
access  road.  This  construction  will  be 
completed  prior  to  the  commencement 
of  ccmstiuction  of  the  proposed  NYSEG 
demonstration  project,  and  will  be 
completed  regardless  of  DOE's  fimding 
support  for  the  project  Accordingly, 
comments  relat^  to  the  wetlands 
involvemmrt  due  to  the  access  road 
should  be  directed  to  NYSEG  and/or  the 


Buffalo  District  Office  of  the  Corps  of 
Engineers,  not  to  DOE.  However,  as  a 
service  to  the  interested  read«‘.  brief 
descriptions  of  the  access  road 
construction,  the  six  afiected  wetlands, 
and  the  afiacted  intermittent  stream, 
follow: 

The  existing  facility  access  road  is 
located  off  Millikan  ^tion  Road,  which 
intersects  with  New  York  State  Route 
34B  about  one  mile  east  of  the  prefect 
site.  In  the  past,  concern  has  bwn  raised 
to  NYSEG  and  to  the  New  York  State 
Department  of  Transportation  regarding 
the  safety  of  this  intersection  due  to 
limited  sight  distances.  In  order  to 
improve  traffic  safety  in  the  vicinity  of 
the  Milliken  Station,  NYSEG  is  in  tne 
process  of  constructing  an  access  road 
that  will  intersect  Route  34B  at  a 
location  south  of  the  existing 
intersection  that  will  provide  for  longer 
and  safer  sight  distances.  The  new 
access  road  will  start  at  Route  34B  and 
proceed  across  two  streams  and  an 
adjacent  wetland  before  forming  a  new 
intersection  with  Milliken  Station  Road. 
The  adjacent  wetland  is  actually  located 
in  one  of  the  stream  beds  and  is  about 
0.29  acres  in  size.  The  construction  of 
the  access  road  will  impact  0.22  acres  of 
this  wetland. 

The  access  road  will  then  proceed 
from  the  new  intersection  along  a 
transmission  line  corridor,  crossing 
through  a  field  and  a  wooded  area 
before  reaching  the  Milliken  plant. 

Along  this  portion  of  the  access  road, 
five  wetlands  with  acreage  totalling  1.03 
acres  will  be  directly  impacted. 

Although  NYSEG  has  sited  the  road  to 
minimize  impact,  the  total  acreage  of 
the  five  wetlands  in  this  section  of  the 
access  road  that  will  be  directly 
impacted  is  about  0.67  acre.  Hence,  the 
cumulative  impact  to  wetlands 
associated  with  construction  of  the 
access  road  is  a  total  of  0.89  acre. 

As  for  the  intermittent  stream  that 
will  be  impacted  by  the  access  road,  the 
stream  will  be  diverted  from  its  present 
course  into  another  stream  located 
outside  of  the  project  area.  After  the 
diversion,  a  portion  of  the  original 
intermittent  stream  bed  will  Ira 
excavated  for  use  as  fill  in  one  of  the 
ravines,  and  the  remainder  of  the  bed 
will  be  filled  in.  This  intermittent 
stream  was  studied  for  potential  impacts 
along  its  entire  length,  and  it  was 
determined  that  no  wetlands  are  present 
in  the  intmmittent  stream  or  along  its 
banks. 

NYSEG  has  submitted  a  report  to  the 
Corps  of  Engineers  r^arding  the  total 
amount  of  wetlands  impact^.  The 
Corps  has  issued  Nationwide  Permit  #14 
for  the  filling  of  the  five  wetlands, 
totalling  0.67  acre,  located  along  the 


portion  of  the  access  road  between  the 
plant  and  the  new  intersection  with  the 
existing  access  road.  For  the  portion  of 
the  access  road  betweoi  the  new 
intersection  with  the  existing  access 
road  and  the  new  intersection  with 
Route  34B,  the  Corps  has  issued 
Nationwide  Permit  #26  for  two  stream 
crossings  and  adjacent  wetlands 
totalling  0.22  acre.  NYSEG  expects  to 
complete  construction  of  the  access  road 
in  November  1992. 

DOE  has  attended  a  meeting  between 
NYSEG  and  the  Corps  regarding  the 
affected  wetlands,  and  is  incoq}orating 
the  decisions  ma^  by  the  Corps  into 
the  wetlands  assessment  being  prepared 
by  DOE  as  a  part  of  the  environmental 
assessment  for  this  imposed  project 

Maps  and  additional  information  are 
available  from  PETC  as  provided  in  the 
ADDRESSES  section  of  this  Notice. 

Signed  in  Washington,  DC,  this  2nd  day  of 
Dec^ber  1992,  for  the  United  States 
Department  of  Energy. 

Jamea  G.  Rsmdo^h, 

Assistant  Secretary  for  Fossil  Energy. 

[FR  Doc.  29910  Piled  12-A-92;  8:45  am) 
BiujNO  coot  asse-w-ai 


Federal  Energy  Regulatory 
Commission 

[Oocliat  Noe.  ER93-1 49-4K)0,  at  ai.) 

Central  Power  and  Light  Co.,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

December  2. 1992. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Power  and  Light 
(Docket  No.  ER93-151-000] 

Take  notice  that  on  November  16, 
1992,  Central  Power  and  Light  Company 
(CPL)  tendered  for  filing  a  supplement 
to  the  Interchange  Agreement  between 
CPL,  South  Texas  Electric  Cooperative, 
Inc.  (STEC)  and  Medina  Electric 
Cooperative,  Inc.  (MEC),  dated  February 
6, 1979  (CPL  FERC  Rate  Schedule  No. 
63).  The  supplement  consists  of  the 
following  documents: 

1.  First  Addendum  to  Facilities 
Schedule  dated  August  25, 1980; 

2.  Second  Addendum  to  Facilities 
Schedule  dated  June  29, 1981; 

3.  Third  Addendum  to  Facilities 
Schedule  dated  October  16, 1981;  and 

4.  Fourth  Addendum  to  Facilities 
Schedule  dated  September  28, 1989. 

CPL  requests  that  such  addenda  be 
made  effective  as  supplements  to  CPL’s 
FERC  Rate  Schedule  No.  63  as  of  the 
respractive  dates  listed  above  and 
accordingly  asks  for  waiver  of  the 
Commission’s  notice  requirenrants. 
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Copies  of  the  filing  have  been  served 
on  STEC  and  MEC  and  on  the  Public 
Utility  Commission  of  Texas.  Copies  of 
this  transmittal  letter  only  have  been 
sent  to  CPL’s  other  wholesale 
customers,  Magic  Valley  Electric 
Cooperative,  Inc.,  Kimble  Electric 
Cooperative,  Inc.,  Rio  Grande  Electric 
Cooperative,  Inc.,  the  City  of  Robstown, 
Texas  and  the  Public  UtiUties  Board  of 
the  Qty  of  Brownsville,  Texas  to  notify 
them  of  the  request  fw  waiver  of  the 
Commission’s  notice  requirements. 

Cbnunent  dote:  December  16, 1992,  in 
acaudance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 
(Docket  No.  ERg3-154-000l 

Take  notice  that  on  November  17, 
1992,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  31 
Agreements  in  response  to  the 
Commission’s  "Supplemental  Order 
Rescinding  Refund  Obligation  and 
Announcing  Additional  30-Day 
Amnesty  Period  for  the  Filing  of 
Jurisdictional  Agreements  Involving 
Contributions  in  Aid  of  Construction’’ 
issued  October  13. 1992  in  Docket  No. 
ER92-183-002.  The  Commission  offered 
public  utilities  30  additional  days, 
calculated  from  the  date  of  publication 
of  its  order  in  the  Federal  Register,  in 
which  to  file  vrith  the  Commission  any 
now-unfiled  QAC  agreements  imd«r 
which  jurisdictional  service  currently  is, 
or  has  been,  provided.  The  Agreements 
tendered  for  filing  are  between  PG&E 
and  the  following  Parties:  the  City  and 
County  of  San  Francisco,  the  California 
State  Department  of  Water  Resources, 
the  Fine  Arts  Museum  of  San  Francisco, 
Midway-Sunset  Cogeneration  Company, 
the  Port  of  Oakland,  the  Sacramento 
Municipal  Utility  EHstrict,  the  San 
Francisco  Municipal  Railway,  the  South 
Sutter  Water  District,  the  Transmission 
Agency  of  Northern  California,  the 
Turlodc  Irrigation  District,  the  United 
Slates  Fish  and  Wildlife  Service,  the 
United  States  Department  of  the  Navy, 
and  the  Western  Area  Power 
Administration. 

Copies  of  this  filing  have  been  served 
upon  the  parties  on  the  service  list 
including  the  CPUC. 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Power  &  Li^t  Company 

[Docket  No.  ER93-158-000] 

Take  notice  that  on  November  17, 
1992,  Puget  Sound  Power  &  light 
Company  (Puget)  tendwed  few  filing 
information  relating  to  construction, 
operation,  maintenance,  ownership  or 


intercoimeotion  of  facilities  by  Puget  or 
Weyerhaeuser  Company  (Company).  A 
copy  of  the  filing  was  served  upon  the 
Company. 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  &  li^  Company 

(Docket  No.  Qt93-lS7-000) 

Take  notice  that  on  November  17, 
1992,  Puget  Sound  Power  &  light 
Company  (Puget)  tendered  for  filing 
information  relating  to  construction, 
operation,  maintmiance,  ownership  or 
interconnection  of  facilities  by  Pu^  or 
PacifiCorp.  A  copy  of  the  filing  was 
served  upon  PacifiCorp. 

Comment  date:  Decembw  16, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Puget  Sound  Povrer  &  light  Company 
[Docket  No.  ER93-174-0001 

Take  notice  that  on  November  17, 
1992,  Pu^  Sound  Power  &  light 
Company  (Puget)  tendered  for  filing 
information  relating  to  service  imder 
Rate  Schedule  FERC  Nos.  12  or  63  or 
construction,  relocation,  operation, 
maintenance  or  ownership  of  facilities 
by  Puget  or  Bonneville  Power 
Administration  (Bonneville).  A  copy  of 
the  filing  was  served  upon  Bonneville. 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Puget  Sound  Power  &  light  Company 
(Docket  No.  ER93-159-000] 

Take  notice  that  on  November  17, 
1992,  Puget  Sound  Power  &  light 
Company  (Puget)  tendered  for  filing 
information  relating  to  service  under 
Rate  Schedule  FERC  No.  16  or 
constructimi,  relocation,  operation, 
maintenance  or  ovmership  of  facilities 
by  Puget  or  Bonneville  Power 
Administration  (Bonneville).  A  copy  of 
the  filing  was  swved  upon  ^nneville. 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Puget  Sound  Power  &  Light  Company 
(Docket  No.  ER93-17S-0001 

Take  notice  that  on  November  17, 
1992,  Puget  Sound  Power  &  light 
Company  (Puget)  tendered  for  filing,  as 
an  initial  rate  schedule,  "Agreement  for 
Firm  Power  Purchase"  between  Puget 
and  San  Juan  Energy  Company,  and 
"Agreement  for  Firm  Poww  Purchase” 
between  Puget  and  March  Point 
Cogeneration  Company  (Collectively, 
the  Agreements),  containing  {wovisions 
for  construction  of  facilities,  power 
purchase  by  Puget  or  parallel  operation 


of  facilities.  A  copy  of  the  filing  was 
served  upon  Mardi  Point  Cogeneration 
Cmnpany. 

Comment  date:  December  16, 1992.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Powot  &  Light  Conqiany 
(Docket  No.  ER93-172-000] 

Take  notice  that  on  November  17, 
1992,  Puget  Sound  Power  &  Light 
Company  (Pvtget)  tendered  for  filing,  as 
an  initial  rate  schedule,  "Agreement  for 
the  Purchase  of  Power"  between  Puget 
and  South  Fork  Resources,  Inc.  (the 
Agreement)  and  "Assignment  and 
Assiunption  Agreement  (Power 
Purchase  Agreement)"  between  South 
Fork  Resources,  Inc.  and  Twin  Falls 
Hydro  Associates,  L.P.,  dated  as  of 
November  9, 1989.  The  Assignment 
contains  provisions  for  construction  of 
facilities,  poww  purchase  by  Puget  or 
parallel  operation  of  facilities.  A  copy  of 
the  filing  was  served  upon  Twin  Falls 
Hydro  Associates.  L.P. 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  Puget  Sound  Power  &  Light  Company 

[Docket  No.  ER93-160-000] 

Take  notice  that  on  November  17, 
1992,  Puget  Sound  Power  &  Light 
Company  (Puget)  tendered  for  filing 
information  relating  to  service  under 
Rate  Schedule  FERC  No.  79  or 
construction,  operation,  maintenance  or 
ownership  of  facilities  by  Puget  or 
Public  Utility  District  No.  1  of  Whatcom 
Coimty  (District).  A  copy  of  the  filing 
was  served  upon  the  District. 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Philadelphia  Electrfe  Company 
[Docket  No.  ER93-15&-4}00] 

Take  notice  that  on  November  17, 
1992,  Philadelphia  Electric  Company 
(PE)  tendered  for  filing  as  an  initial  Rate 
Schedule  an  Agreement  fm  Installed 
Capacity  Oedit  Transactions  between 
Delmarva  Power  &  Light  Company 
(DPL)  and  PE  dated  November  10, 1992. 
This  contract  sets  forth  the  terms  under 
which  PE  will  sell  PJM  installed 
capacity  credits  to  DPL.  In  order  to 
maximize  the  economic  advantages  to 
both  PE  and  DPL,  PE  requests  that  the 
Commission  waive  its  customary  notice 
period  and  permit  this  Agreement  to 
W:ome  effective  on  November  18, 1992. 

PE  states  that  a  copy  of  this  filing  has 
been  served  by  mail  upon  DPL.  the 
Pennsylvania  Public  Utility 
Commission,  the  Delaware  Public 
Service  Commission,  the  Maryland 
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Public  Service  Commission,  and  the 
Virginia  State  Corporation  Commission 

Comment  date:  December  16, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  Mali  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  Mali  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  Mdth  the 
Commission  and  are  available  for  public 
inspection. 

Lou  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29818  Filed  12-8-92;  8:45  am] 
BtuMO  cooE  snr-et-u 


[Greenville  Dam  Pro)ect,  FERC  No.  2441- 
009;  and  Tenth  Street  Hydro  Station  Proiect, 
FERC  No.  2508-002] 

City  of  Norwich,  CT;  Avaiiabiiity  of 
Environmentai  Aasesament 

Decembers,  1992. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR,  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
applications  for  subsequent  minor 
licenses  for  the  Greenville  Dam  Project 
and  the  Tenth  Street  Hydro  Station 
Project,  located  on  the  Shetucket  River, 
in  New  London  County,  near  Norivich, 
Connecticut,  and  has  prepared  a 
combined  environmental  assessment 
(EA)  for  the  two  projects.  In  the  EA,  the 
Commission  analyzes  the  potential 
environmental  impacts  of  the  projects 
and  concludes  that  approval  of  the 
proposed  projects,  with  appropriate 
mitigative  measiues,  would  not 
constitute  a  major  federal  action 
significantly  afiecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission’s  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

{FR  Doc.  92-29849  Filed  12-8-92;  8:45  am] 
BauNO  CODE  srir-oi-M 


[Docket  Noe.  CP93-83-00a  at  aL] 

El  Paso  Natural  Gaa  Company,  at  al.; 
Natural  Gaa  Cartificata  minga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Comiffission: 

1.  El  Paso  Natural  Gas  Co 
(Docket  No.  CP93-B3-000) 

December  1, 1992. 

Take  notice  that  on  November  27, 
1992,  El  Paso  Natural  Gas  Company  (El 
Paso),  P.O.  Box  1492,  El  Paso,  'Texas 
79978,  filed  in  Docket  No.  CF^3-83-000 
a  request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212)  for 
authorization  to  operate  certain  existing 
delivery  point  facilities  for  activities 
subject  to  the  Natural  Gas  Act,  under  El 
Paso’s  blanket  certificate  issued  in 
Docket  No.  CP82-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

El  Paso  states  that  it  constructed  a 
number  of  delivery  taps  under  section 
311(a)  of  the  Natui^  Gas  Policy  Act  of 
1978  exclusively  for  use  in  the 
transportation  of  natural  gas  under 
Subpart  B  of  part  284  of  the 
Commission’s  Rules  and  Regulations.  El 
Paso  makes  reference  to  the 
Conunission’s  Order  No.  537-A  issued 
September  21. 1992,  and  requests 
authorization  to  operate  vmder  the 
Natural  Gas  Act  the  delivery  taps  listed 
below. 


Delivery  point 

Location 

Howard  County  Delivery  Point . . . 

Howard  County,  TX. 

Pecoe  County,  TX. 

Hoddey  County,  TK 

Hoddey  County,  TX. 

Hoddey  CounL  TX. 

Potter  County,  TX. 

La  Paz  Courtly,  AZ. 
ktartcope  County,  AZ. 

Pinal  County,  AZ. 

Pinai  County,  AZ. 

Cochise  County,  AZ. 

Hidalgo  County,  NM. 

Dona  Ana  Courtly,  NM. 
Hudspeth  County,  TX 
McKinley  County,  NM. 

MobH  Watw  rWillvMry  PoM  .  . .  . . .  .  . _ _ _ 

Amoco  LevaHend  PfcMV  DaHvary  PoM  No-  1  . . 

Amoco  Lavaaand  Plant  DaHvaty  PoM  No  ?  _ _ _ .  . . .  .  ,  . . 

Amoco  Siaughter  Plant  Delivery  Point . . . 

Energas  Del^ery  Point . ! . 

La  Pa2  Pump  k/Mar  5ttatkyt  Daltvary  PoW .  .  . . 

Glia  Pump  Meter  Station  Delivery  Point . . . . 

Cooiidga  Pump  Malar  Station  nnHvaiy  PrJn* . 

Tom  kto  Pump  k4eter  Station  Delivery  Point . . . . . . ........... 

Hot  Springs  Pump  k4elar  Station  Deiirary  Point . . . . . . . .... 

Lordsburg  Pump  kAeter  Station  DeHvery  Point . . . . . . . 

Anthony  Pump  kAelar  Station  Dalivaty  PoW . , . 

Salt  PlatB  PuiTip  ktalar  fitatinn  Dalivaiy  Point .  . 

Meridian  ON  Inc.  Milngate  Plant  Fuel  Dailvary  Point . 

Comment  date:  January  15, 1993,  in 
accordance  Mdth  Standa^  Paragraph  G 
at  the  end  of  this  notice. 


2.  South  Georgia  Natural  Gas  Co. 
[Docket  No.  CP93-72-000] 

December  1, 1992. 

Take  notice  that  on  November  20, 
1992,  South  Georgia  Natural  Gas 
Company  (South  Georgia),  Post  Office 
Box  2563,  Birmingham,  Alabama 


35202-2563,  filed  an  application  with 
the  Commission  in  Do^et  No.  CP93- 
72-000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission  to 
abandon  its  interruptible  service  for 
direct  sale  to  Occidental  Chemical 
Corporation  (Occidental),  all  as  more 
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fully  set  forth  in  the  application  which 
is  open  to  the  public  for  inspection. 

South  Georgia  states  that  it  previously 
sold  natural  gas  on  an  as-available  basis 
to  Occidental  at  its  plant  near  White 
Springs.  Florida,  under  a  direct  sales 
agreement  whitdi  terminated  effective 
October  1, 1992.  However,  South 
Georgia  states,  Occidental  would 
continue  to  satisfy  its  gas  requirements 
through  opoa-access  transportation  of 
third  party  supplies.  Accordingly,  South 
Georgia  states  it  requests  authority  to 
abandon  the  sales  service  effective 
October  1, 1992.  It  is  stated  that  no 
facilities  would  be  abandoned. 

Comment  date:  December  22, 1992,  in 
accordemce  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  K  N  Energy,  Inc. 

(Docket  No.  CT93-78-0001 
December  1, 1992. 

Take  notice  that  on  November  25. 

1992,  K  N  Energy,  Inc.  (K  N),  P.O.  Box 
281304,  Lakewood,  Colorado  80228, 
filed  in  Docket  No.  CP93-78-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  authorization  to 
abandon  a  certificated  transportation 
service  for  Mississippi  River 
Transmission  Corporation  (MRT),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  tq  public  inspection. 

K  N  states  that  MRT  purchases  gas 
from  certain  leases  located  in  the  North 
Reydon  Field,  Hemphill  County,  Texas 
and  Roger  Mills  County,  Oklahoma.  K  N 
also  states  that  MRT  delivers  the  above- 
mentioned  purchased  gas  to  K  N  at  a 
point  of  interconnect  between  their 
facilities  located  in  Roger  Mills  County, 
Oklahoma.  K  N  indicates  that  it  has  the 
right,  but  not  the  obligation,  to  purchase 
12.5  percent  of  the  volumes  received 
from  MRT.  It  is  then  stated  that  K  N 
transports  the  remaining  volumes  of  gas 
for  MRT  and  redelivers  the  gas  to 
Panhandle  Eastern  Pipe  Line  Company 
at  the  Aledo  Plant,  Dewey  Coimty, 
Oklahoma.  It  is  indicated  that  the 
transportation  service  has  been 
provided  under  the  terms  of  K  N’s  Rate 
Schedule  T-3.  K  N  states  that  by  letter 
dated  July  30, 1992,  MRT  requested  that 
the  transportation  agreement  be 
terminate  effective  November  1. 1992, 
and  that  K  N  provide  replacement 
transportation  service  imder  K  N's  part 
284  blanket  certificate.  No  ^>andonment 
of  facilities  is  proposed. 

Comment  date:  December  22, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  cf  the  notice. 


4.  Colorado  Interstate  Gas  Co.  and 
Ralston  Processing  Associates,  Inc. 

(Docket  No.  CP93-71-0001 
December  1. 1992. 

Take  notice  that  on  November  20, 

1992,  Colorado  Interstate  Gas  Company, 
(QG),  Post  Office  Box  1067,  Colorado 
Springs,  Colorado  80944,  and  Ralston 
Processing  Associates,  Inc.  (Ralston) 

1751  Franldin  Street.  P.O.  Box  18348, 
Capitol  Hill  Staticm,  Denver,  Colcsrado 
80218  filed  in  Docket  No.  CP93-71-000 
respectively,  a  joint  abbreviated 
application  ptirsuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  an  order 
granting  permission  and  approval  to 
abandon  the  exchange  of  natural  gas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Conunission 
and  open  to  public  inspection. 

QG  and  Ralston  state  that  they 
propose  to  abandon  the  Gas  Exchange 
Agreement  (Agreement)  dated  October 
31, 1985,  constituting  QG’s  Rate 
Schedule  X-65  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  2.  This  rate 
schedule  provides  for  the  exchange  of 
natural  gas  supplies  to  compensate  for 
the  gas  lost  in  the  processing  operation 
from  Ralston’s  Or^on  Basin  Plant.  It  is 
also  stated  that  the  Agreement  is  no 
longer  required  as  Ralston  no  longer 
operates  the  Oregon  Basin  Processing 
Facility. 

QG  mrther  states  that  it  does  not 
propose  to  abandon  any  facilities  as  a 
result  of  the  authorization  requested. 

Comment  date:  December  22. 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Equitrans,  Inc. 

(Docket  No.  CP93-80-000] 

December  2, 1992. 

Take  notice  that  on  November  27, 
1992,  Equitrans,  Iiu:.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  Pennsylvania 
15275,  fil^  in  Docket  No.  CP93-80- 
000,  a  request  pursuant  to  §  157.205  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  a  sales  tap  under 
the  authorization  issued  in  Docket  No. 
CP83-508-000  *  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
infection. 

Equitrans  states  that  the  proposed 
sales  tap  is  to  be  installed  on  its 
Transmission  Line  F-821  in  Weston, 
West  Virginia.  It  is  stated  that  the  tap 


'  Equitable  states  that  die  Uanket  certificate  was 
issued  to  EquilaUe  Gas  Cktmpany,  a  diviekm  of 
Equitable  R^urcas  (EquiUdil^.  OD  January  20, 
1988,  in  Docket  No.  CP8&-676,  the  Commission 
approved  the  transfer  of  Equitable’s  blanket 
certificate  to  its  newly  formed  affiliate,  Equitrans. 


will  be  instituted  to  permit  gas  service 
to  Ms.  Alma  Bailey  of  Weston,  West 
Virginia.  Equitrans  states  that  the 
customer  will  be  served  by  Equitable 
and  Equitable  vrill  be  charged  the 
applicable  rate  contained  in  Eouitrans’ 
tariff  on  file  with  and  approved  by  the 
Commission.  Equitrans  projects  that  the 
quantity  of  gas  to  be  delive^  through 
the  proposed  sales  tap  wiU  be 
approximately  one  Mcf  on  a  peak  day. 

Comment  date:  January  19, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Petal  Gas  Storage  Co. 

(Docket  Na  CP93-89-0001 
December  2. 1992. 

Take  notice  that  on  November  18. 
1992,  Petal  Gas  Storage  Company 
(“Petal”),  a  Delaware  corporation  with 
an  office  at  1301  McKinney,  Houston, 
Texas  77010,  filed  in  Docket  No.  CP93- 
69-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  part  157  and 
subpart  G  of  part  284  of  the 
CommissicHi’s  Regulaticms  an 
application  for  a  certificate  of  public 
convenience  and  necessity  au^orizing 
it  to  construct  and  operate  natural  gas 
storage  and  related  facilities  and  to 
render  firm  and  interruptible  contract 
storage  service,  and  for  a  blanket 
certificate  authorizing  self- 
implementing  storage  service  with 
pregranted  abandonment  authcvity,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Petal  Gas  Storage  Company  is  a 
wholly-owned  subsidiary  of  Chevron 
U.S.A.  Inc.  (“Chevron”).  Chevron  is 
leaching  a  cavern  in  the  Petal  Salt  Dome 
in  Forrest  County,  Mississippi.  Petal 
proposes  to  lease  from  Chevron  fifty 
percent  of  the  working  gas  capacity  in 
the  cavern  and  to  construct  the 
necessary  compression,  dehydration, 
and  pipelines  necessary  to  inject  and 
withdraw  gas  from  the  cavern  and  to  tie- 
in  the  facilities  to  Tennessee  Gas 
Pipeline  Company  and  United  Gas  Pipe 
Line  Company  transportation  lines. 

Petal  will  perform  injection  and 
withdrawal  service  for  Chevron  and  will 
offer  open  access  storage  services  to 
third  parties.  Petal  will  provide  services 
to  Chevron  under  the  General  Terms 
and  Conditions  of  Petal’s  Tariff  and  Rate 
Schedule  FSS,  except  that  Chevron  will 
not  be  required  to  pay  a  Storage 
Capacity  Charge,  since  Chevron  will  be 
using  its  own  storage  capacity  in  the 
cavern. 

Petal  will  have  1.6  Bcf  of  storage 
capacity  which  can  bo  filled  by  Petal’s 
customers  in  as  little  as  twenty  days  and 
withdrawn  by  Petal’s  customers  in  as 
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little  as  ten  days.  Petal  will  hold  an 
open  season  in  the  first  quarter  of  1993, 
tentatively  scheduled  to  commence  on 
January  20, 1993,  to  allocate  its  storage 
capacity  to  interested  customers.  Petd 
proposes  to  ofier  its  storage  services  at 
mariiet-based  rates.  No  cost  data  or 
revenue  projections  were  submitted 
with  this  proceeding,  because  Petal  is 
requesting  a  waiver  of  those 
Commission  Regulations  requiring  said 
submission. 

Comment  date:  December  23, 1992,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
stafi  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  piu^uant  to  Rule  214 
of  the  Commission’s  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 


to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  C^  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29804  PUed  12-8-92;  8:45  am] 
BOiJNO  CODE  srir-oi-M 


[Docket  No.  JD93-01324T;  Toxae-«1] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

December  2, 1992. 

Take  notice  that  on  November  27, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  portions  of  the  Cisco- 
Canyon  Sand  underlying  portions  of 
Sterling  Coimty,  Texas,  qualify  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  within  Railroad 
Commission  District  8  and  consists  of 
the  following  acreage: 

H  &  TC  RR.  Co.,  Blk.  22,  Sections  11, 13, 14 
and  15 

T  &  P  RR.  Co.,  TWP  5-S,  Blk.  31,  Sections 
2  and  3 

T  &  P  RR.  Co.,  TWP  5-S,  Blk.  32,  Section  12 
H  &  TC  RR.  Co.,  Blk.  21,  Sections  2,  3, 4  and 
9 

S.P.  RR  Co.,  Blk.  13,  Section  34 
P.  Kendall  Survey,  Section  6  ABST.  309 
).B.  Hiler  Survey,  West  most  200  acres, 
Section  7 

Geo.  Eyers  Survey,  Section  5,  Blk.  A,  CERT. 
823,  ABST.  53 

Paul  J.  Witkins  Survey,  Section  3,  Blk.  A, 
CERT.  286,  ABST.  611 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portions  of  the  Cisco-Canyon 
Sand  meet  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi% 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  92-29810  Piled  12-8-92;  8:45  am] 
BILUNQ  COM  S717-01-M 

[Docket  No.  JO  93-01152T  Toxae-881 

State  of  Texas;  NGPA  Notice  of 
Detenninatlon  by  JurledicUonal 
Agency  Designating  Tight  Formation 

December  3, 1992. 

Take  notice  that  on  November  24, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Vicksburg  11  Sand 
Formation  underlying  a  portion  of  Starr 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  covers  approximately 
3,344.51  acres  in  portions  of  the 
Ygnacio  Flores  A-725  and  Nicolasa 
Salinas  A-411  surveys  in  east  central 
Starr  County,  Texas. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Vicksburg  11 
Sand  Formation  meets  the  requirements 
of  the  Commission’s  regulations  set 
forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  finder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Noi^ 
Capitol  Street,  NW.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29847  Filed  12-8-92;  8:45  am] 
BUJJNQ  COM  S717-01-H 

[DockM  No.  JD9»-01153T  Texas-89] 

Texas;  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

December  3, 1992. 

Take  notice  that  on  November  24, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Vicksburg  20  Sand 
Formation  underlying  a  portion  of  Starr 
Coimty,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  'The 
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designated  area  covers  approximately 
3,304.51  acres  in  portions  of  the 
Ygnado  Flores  A-725  and  Nicolasa 
Salinas  A-411  surveys  in  east  central 
Starr  County,  Texas.  The  area 
specifically  excludes  the  area  within 
boimdaries  assigned  to  the  T.B.  Slick 
No.  71  proration  unit. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Vicksburg  20 
Sand  Formation  meets  the  requirements 
of  the  Conunission’s  regulations  set 
forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Ener^ 
Regulatory  Commission.  825  No^ 
Capitol  Street.  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29848  Filed  12-8-92;  8:45  am] 
BIUJNO  COOC  SriT-M-M 


[Docket  No.  J093-0132ST  Toxa»-«2] 

Texas;  NGPA  Determination  by 
Jurisdictionai  Agency  Designating 
Tight  Formation 

December  3, 1992. 

Take  notice  that  on  November  27, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Strawn  Formation 
imderlying  a  portion  of  Hood  County. 
Texas,  qudifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  designated  area 
is  within  Railroad  Commission  District 
7B  and  includes  the  following  siuveys: 

Survey/Abstract 

W.  Conklin;  A-94 
R.  Towers;  A-556 
R.  Perry;  A-437 
B.T.  West;  A-S99 
L  Boatwright;  A-33 
W.  Hunter;  A-227 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Strawn 
Formation  meets  the  requirements  of  the 
Commission’s  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  xmder  18 
CFR  275.206,  at  the  Federal  Eneiw 
Regulatory  Commission,  825  Norm 
Capitol  Street,  NE.,  Washington  DC 


20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lob  D.  Caahell, 

Secretary. 

(FR  Doc.  92-29863  Filed  12-8-92;  8:45  am] 
■tLUNQ  COOC  tnr-oi-ii 


[Docket  No.  J093-01154T  Taxaa-80] 

TexM;  NGPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

December  3. 1992. 

Take  notice  that  on  November  24, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursucmt  to 
§  271.703(c)(3)  of  the  Commission’s 
regulations,  that  the  Vicksburg  24  Sand 
Formation  imderlying  a  portion  of  Starr 
County,  Texas,  qualifies  as  a  tight 
formation  imder  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  covers  approximately 
3,344.51  acres  in  portions  of  the 
Ygnado  Flores  A-725  and  Nicolasa 
Salinas  A-411  surveys  in  east  central 
Starr  County,  Texas. 

The  notice  of  determination  also 
contains  Texas’  findings  that  the 
referenced  portion  of  the  Vicksburg  24 
Sand  Formation  meets  the  requirements 
of  the  Commission’s  regulations  set 
forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persmis  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lob  D.  Caahoil, 

Secretary. 

(FR  Doc.  92-29865  Filed  12-6-92;  8:45  am) 
Btumo  cooe  snr-oi-M 


[Docket  No.  TM9»-7-2(M)00] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  (’’Algonquin”) 
on  December  1, 1992,  tender^  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  as  set  forth  In 
the  revised  tariff  sheets  that  are 
proposed  to  he  effective  January  1, 1993: 


Third  Revised  Volume  No.  1 
1  Rev  16  Rev  Sheet  Na  21 
1  Rev  16  Rev  Sheet  Na  22 
1  Rev  16  Rev  Sheet  Na  26 
1  Rev  16  Rev  Sheet  Na  27 
1  Rev  16  Rev  Sheet  No.  28 
1  Rev  Sub  3  Rev  Sheet  No.  43 
1  Rev  Sub  3  Rev  Sheet  No.  61 
2'‘Rev  Sub  4  Rev  Sheet  No.  64 
1  Rev  Sub  4  Rev  Sheet  No.  66 
1  Rev  Sub  2  Rev  Sheet  Na  67 
1  Rev  Original  Sheet  No.  68 
Third  Revised  Sheet  No.  653 
Original  Sheet  No.  6S3A 

Original  Volume  No.  2 
1  Rev  Sub  2  Rev  Sheet  No.  334 

Algonquin  states  that  these  revised 
tariff  sheets  are  being  submitted  to 
reflect  the  interim  fimding  mechanism 
for  the  Gas  Research  Institute  (”GRI”)  as 
more  fully  stated  in  Section  28  of  the 
General  Terms  and  Conditions  of 
Algonquin’s  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  Algonquin 
further  states  that  this  me&od  was 
approved  by  the  Commission’s  Order  on 
Imposed  Funding  Mechanism  issued 
August  28, 1992  ih  Docket  No.  RP92- 
133-000. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§$385,214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  10, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lob  D.  Cashell, 

Secretary. 

(FR  Doc  92-29868  Filed  12-6-92;  8:45  am) 
aaxsM  CODE  STir-oi-ii 


[Docket  Na  TIM3-a--4»-000) 

ANR  Pipeline  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  ANR  Pipeline 
Company  (”ANR”),  on  Deramber  1, 
1992  tendered  for  filing  the  following 
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tariff  sheets  which  ANR  proposes  to 
become  effective  January  1. 1993: 

First  Revked  VobaM  Me.  1 

Second  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  33 
First  Revised  Sheet  Na  78 
Original  Sheet  No.  78A 
Original  Sheet  No.  78B 
First  Revised  Sheet  Na  70 

First  Revised  Vohiina  Na  1-A 

Second  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  30 

Original  VoIubs  Na  2 
Eighteenth  Revised  Sheet  No.  22 
Filth  Revised  Sheet  No.  1698 
Fourth  Revised  Sheet  No.  1769 
t^ourth  Revised  Sheet  No.  1784 

Original  Veltune  No.  3 
Fifteenth  Revised  Sheet  No.  5 
Fifth  Revised  Sheet  Na  14 

ANR  states  that  these  tariff  sheets  are 
being  submitted  to  place  into  effect  Gas 
Research  Institute  (“GRl”)  surcharges 
and  the  terms  and  conditions  under 
which  such  siucharges  will  be  collected 
and  remitted  to  GRI  for  the  purposes  of 
funding  its  1993  research  and 
development  program.  As  more  fully 
descril^  in  its  filing,  the  tariff  sheets 
reflect  an  agreement  between  ANR  and 
GRI  for  purposes  of  funding  the  1993 
GRI  research  and  development  program 
which  conforms  to  the  Modified 
Funding  Mechanism  approved  by  the 
Commission  in  its  Order  issued  August 
28, 1992  at  Docket  No.  RP92-133-000. 

ANR  states  that  all  of  its  Volume  Nos. 
1,  l-A,  2  and  3  customers  and 
interested  State  Commissions  have  been 
apprised  of  this  filing  via.  U.S.  Mail. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission,  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426  by  December  10, 
1992,  in  accordance  with  Rules  211  and 
214  of  the  Commission’s  Rules  of 
practice  and  procedure  (18  CFR 
385.211,  385.214).  Protests  wUl  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CashoU, 

Secrefoiy. 

(FR  Doc.  92-29876  Filed  12-«-92;  8:45  am] 
wuNM  CODE  srir-ot-ii 


(Docket  Noa  TF93-1-22-000,  TM93-2-22- 
000] 

CNG  Transmission  Corp.;  Proposed 
Chsngss  in  FERC  Gss  Tariff 

December  3, 1992. 

Take  notice  that  CNG  Transnrission 
Corporation  ("CNG”),  on  November  30, 
1992,  filed  the  following  tariff  sheets  for 
inclusion  in  its  FERC  G^  Tariff,  First 
Revised  Volume  No.  1: 

To  be  effective  December  1, 1992: 

Twenty-Fourth  Revised  Sheet  Na  31 
Sixteenth  Revised  Sheet  Na  32 
Twentieth  Revised  Sheet  No.  34 
Fifteenth  Revised  Sheet  No.  35 

To  be  effective  January  1, 1993: 

Twenty-Fifth  Revised  Sheet  No.  31 
Seventeenth  Revised  Sheet  No.  32 
Sixteenth  Revised  Sheet  No.  35 

CNG  states  that  the  purpose  of  the 
filing  is  twofold:  (1)  To  reflect  effective 
on  Dumber  1, 1992,  an  interim 
reduction  in  CNG’s  cost  of  gas  and  cost 
of  transportation  by  others:  and.  (2)  to 
reflect,  effective  January  1, 1993,  a 
change  in  the  GRI  Surcharge. 

CNG  states  that  copies  of  this  filing 
are  being  served  upon  CNG’s  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  WasMngton, 
DC  20426,  in  accordance  with  rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  365.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  December 
10, 1992.  Protests  will  be  considwed  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29845  Filed  12-8-92;  8:45  am] 
KLUNO  CODE  S717-01-4I 


[Dockat  No.  TM93-2-70-000] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Coliunbia 
Gulf),  on  November  30, 1992,  tendered 
for  filing  the  foilwing  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  with  the 


proposed  effective  date  of  January  1, 

1993: 

Ninth  Revised  Sheet  Na  021 
First  Revised  Sheet  Na  045 

Columbia  Gulf  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  revise  the  Gas  Research  Institute 
(GRI)  Gienwal  RDftD  Funding  Unit 
Rates,  as  authoriaad  by  CMer  issued  by 
the  Federal  Energy  Regulatory 
Commission  (Conunission)  on  August 
28. 1992  in  Docket  No.  RP92-133-000, 
et.  aJ.,  for  the  year  1993.  By  Commission 
Order  Denying  Rehearing  issued 
October  28, 1992  in  Docket  No.  RP92- 
133-002,  rehearing  was  denied  and  the 
proposed  interim  funding  unit  was 
confirmed.  Under  the  funding 
mechanism,  Coliunbia  Gulf  will 
continue  to  collect  the  GRI  volumetric 
surcharge  of  1.478  per  Dth  on  all 
nondiscounted  commodity  charges  and 
nondiscoimted  one-part  rates  for 
transportation  services.  Columbia  Gulf 
will  also  charge  a  uniform  demand  or 
reservation  surcharge  of  eight  cents  per 
Dth  per  month  on  all  firm  transportation 
entitlements.  Columbia  Gulf  is  filing 
revised  tariff  language  in  Section  12.01 
describing  the  interim  funding 
mechanism  which  will  be  in  effect  for 
the  year  1993. 

Columbia  Gulf  states  that  copies  of 
the  filing  are  being  mailed  to  all 
jurisdictional  customers  and  affected 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Pla^  Building,  825  Nor& 

Capitol  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  10. 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  Gulfs  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

LoisD.  Cashdl, 

Secretary. 

[FR  Doc.  92-29851  Filed  12-8-92;  8:45  am] 
sauNO  CODE  trir-ei-M 
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[DockM  No.  TM9»-«-21-000] 

Columbia  Gaa  Tranamisalon  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  November  30, 1002,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  with  the  proposed 
effective  date  of  January  1, 1003: 

Twenty-second  Revised  Sheet  No.  26.1 
Twenty-second  Revised  Sheet  Na  26A.1 
Eighteenth  Revised  Sheet  No.  26B.1 
Twenty-sixth  Revised  Sheet  No.  26C 
Nineteenth  Revised  Sheet  No.  26D 
Second  Revised  Sheet  No.  170 

Columbia  states  that  the 
aforementioned  tariff  sheets  are  being 
filed  to  revise  the  Gas  Research  Institute 
(GRI)  General  RD&D  Funding  Unit  Rates 
for  the  year  1003.  as  authorized  by 
Order  issued  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  August  28, 1002  in  Docket  No.  RP92- 
133-000,  et  al.  By  Commission  Order 
Denying  Rehearing  issued  October  28, 
1992  in  Docket  No.  RP92-133-002, 
rehearing  was  denied  and  the  proposed 
interim  funding  unit  was  confirmed. 
Under  the  funding  mechanism, 

Columbia  will  continue  to  collect  the 
GRI  volumetric  surcharge  of  lA7t  per 
Dth  on  all  nondiscount^  commodity 
charges  and  nondiscounted  one-part 
rates  for  transportation  services, 
including  those  associated  with  bimdled 
sales  transactions.  Columbia  will  also 
charge  a  uniform  demand  or  reservation 
surcharge  of  eight  cents  per  Dth  per 
month  on  all  fip^  sales  and 
transportation  entitlements.  Columbia  is 
filing  new  tariff  language  in  §  21.1(b) 
describing  the  interim  funding 
mechanism  which  will  be  in  effect  for 
the  year  1993. 

Columbia  states  that  copies  of  the 
filing  are  being  mailed  to  Columbia’s 
juri^ictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordtmce  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  Dmember  10, 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  berame  a  party 
must  file  a  motion  to  intervene.  Copies 


of  Columbia’s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lok  D.  Cashell, 

Secretary. 

(FR  Doc.  92-29852  Filed  12-6-92;  8:45  am] 
BiLUNQ  CODE  anr-ot-M 

[DockM  Noe.  TF93-2-2-000  end  TM9»-3- 
2-000] 

East  Tanneasaa  Natural  Gaa  Co.;  Rata 
Hling 

December  3, 1992. 

Take  notice  that  on  November  30, 
1992,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee)  submitted 
for  filing  five  copies  each  of  Second 
Revised  Twenty-Eighth  Revised  Sheet 
Nos.  4  and  5  to  its  FERC  Gas  Tariff, 
Volume  No.  1  to  be  effective  December 
1, 1992.  Sheet  Nos.  4  and  5  are  filed  to 
implement  an  Interim  Purchased  Gas 
A^ustment. 

l^t  Tennessee  also  submits  for  filing 
five  copies  each  of  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Volume 
No.  1  and  lA  to  be  effective  December 
1, 1992: 

Second  Revised  Sheet  No.  103,  Volume  1 
Eighth  Revised  Sheet  Nos.  6  and  7,  Volume 
lA 

East  Tennessee  states  that  the  purpose 
of  the  instant  filing  is  to  comply  with 
the  Commission’s  order  issu^  on 
August  28, 1992  in  Docket  No.  RP91- 
133-000  directing  all  pipelines  to 
collect  Gas  Reseai^  Institute  funding 
amounts  through  a  demand  surcharge 
on  all  firm  sales  and  transportation 
entitlements. 

In  addition.  East  Tennessee  submits 
for  filing  five  copies  each  of  the 
following  tariff  sheets,  to  be  effective  as 
indicated,  reflecting  in  its  Index  of 
Purchasers  various  changes  in  contract 
demand: 


Sheet  No. 

ElfectNe  date 

Third  Revised  Sheet  Nos.  ISO 

Nov.  1. 1992. 

and  152. 

Fourth  Revised  Sheet  Nos.  ISO 

Dec.  1, 1992. 

and  152. 

Third  Revised  Sheet  No.  151 ... 

Dec.  1, 1992. 

Fourth  Revised  Sheet  No.  151. 

Jaa  1b  1992. 

East  Tennessee  further  states  that 


copies  of  the  filing  have  been  mailed  to 
all  affected  customers  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20425,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Ru^es  of 
Practice  and  Procedure.  All  such 


petitions  or  protests  should  be  filed  on 
or  before  De^mber  10, 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  but 
will  not  serve  to  ii^e  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 

Eetition  to  intervene;  provided, 
owever,  that  any  person  who  had 
previously  filed  a  petition  or  intervened 
in  this  proceeding  is  not  required  to  file 
a  further  petition.  CopiM  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LokD.Caslwll. 

Secretary. 

[FR  Doc.  92-29874  Filed  12-6-92;  8:45  am] 
■UJNQ  CODE  snr-M-M 

[Docket  Noe.  RP92-214-000  end  RP91-188- 
000) 

El  Paso  Natural  Gaa  Co.;  Notica  of 
Informal  Settlement  Conference 

December  2. 1992. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
December  16, 1992,  at  10  a.m.  and  may 
continue  through  Friday,  December  18, 
1992,  if  needed,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  Washington,  DC. 
The  purpose  of  the  conference  is  to 
explore  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pvirsuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
William ).  Collins  (202)  208-0248  or  Marc 
Gaury  Denkinger  (202)  208-2215. 

I.ois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29811  Filed  12-6-92;  8:45  am] 
BHJJNO  CODE  inr-oi-ai 

[Docket  No.  QT93-10-000.  et  el.] 

El  Paso  Natural  Gaa  Co.;  niing 

In  the  matter  of  Docket  Nos.  GT93-10-000, 
GT93-1 1-000,  GT93-1 2-000,  GT93-1 3-000, 
and  GT93-14-000. 

December  2, 1992. 

Take  notice  that  El  Paso  Natural  Gas 
Company  (El  Paso)  tendered  for  filing 
on  November  27, 1992,  five  superseding 
service  agreements  with  Town  of 
Mountainair,  New  Mexico 
(Mountainair);  Capitan-Carrizozo 
Natural  Gas  Association  (Capitan- 
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Canizozo);  City  of  Goldsmith.  Texas 
(Goldsmith);  Graham  Cotmty  Utilities. 
Inc.  (Graham);  and  Village  of  Corona. 
New  Mexico  (Corona). 

El  Paso  stales  that  &e  superseding 
service  agreement  between  Mountainair 
is  pro[/oi^  to  be  effsctive  December  1, 
1992  which  is  sub)ect  to  Rate  Schedule 
ABD-1  contained  in  El  Paso’s  Second 
Revised  Volume  No.  1  tariff. 

El  Paso  states  that  the  superseding 
service  agreement  between  Capitan* 
Carrizozo,  Oaham  and  Corona,  are 
proposed  to  be  effective  November  1, 
1992  which  is  subject  to  Rate  Schedule 
ABD-1  contained  in  El  Paso’s  Second 
Revised  Volume  No.  1  tariff.  El  Paso 
states  that  service  agreement  between  El 
Paso  and  Goldsmith  is  effective 
November  1, 1992  which  is  subject  to 
Rate  Schedule  PA-1  contained  in  El 
Faso’s  Second  Revised  Volume  No.  1 
tariff. 

El  Paso  states  that  the  purpose  of  the 
instant  hiing  is  to  implement 
renegotiated  pricing  options  pursuant  to 
orders  issued  March  20, 1991,  and 
August  14,  5991,  in  Docket  No,  RP88- 
44-000,  et  oi. 

El  Paso  siaies  that  copies  of  the  filing 
are  being  mailed  to  all  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  hling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneigy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  2042b,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  9, 1992. 
Protests  w'iil  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubic  reference  room. 

Lois  D.  Cashetl, 

Secretoiy. 

[FR  Doc.  92-29814  Filed  12-8-92;  8:45  am) 
BILLma  CODE  S717-01-M 


[Docket  No.  TM93-2-24-000] 

Equitrans,  Inc.;  Proposed  Change  in 
FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans),  on  December  1. 1992 
tendered  for  filing  with  the  Federal 
Energy  Regulatoiy  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff.  Original  Volume 


Nos.  1  and  3,  to  become  effective 
January  1. 1993. 

Original  Volume  No.  1 
Forty-Second  Revised  Sheet  No.  10 
Twelfth  Revised  Sheet  No.  23 
First  Revised  Sheet  No.  178 

Originel  Velume  Ne.  3 
Twelfth  Revised  Sheet  No.  8 

Pursuant  to  Opinion  No.  378  in 
Docket  No.  RPg2-133-D01.  issued 
November  16, 1992,  the  Commission 
authorized  pipeline  companies  to 
collect  the  Gas  Research  Institute  (GRI) 
funding  unit  from  their  customers.  The 
propose  tariff  sheets  are  intended  to 
implement  that  authorization.  The  1093 
GRI  unit  surcharge  approved  by  the 
Commission  is  $0.0800  per  delmtherm 
(dth)  per  month  demand  surcharge  and 
$0.0147  per  Dth  commodity  surcharge. 
Also,  Equitrans  is  proposing  to  revise  its 
General  Terms  and  Conditions  section 
20  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1  to  collect  the  GRI 
surcharge  on  a  demand  and  commodity 
basis  pursuant  to  Docket  No.  RP92-133- 
001. 

Pursuant  to  §  154.51  of  the 
Commission’s  Regulations,  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  January  1, 1993. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purdiasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
CommissitHi’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serv^  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lob  D.  Caahril, 

Secretary. 

IFR  Doc.  92-29869  Filed  12-8-92;  8:45  am] 

KUJNQ  CODE  <717-01-41 


[Docket  No.  TMOT-l-a4-OOq 

Florida  Qaa  Trantmlaaion  Co.; 
Propoaed  Changaa  In  FERC  Qaa  Tariff 

December  3, 1992. 

Take  notice  that  on  December  1, 1992 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  the  foUovdng 
tariff  sheets,  to  become  effective  January 
1, 1093: 

Thirty-Fourth  Revised  Sheet  No.  8 

Eleventh  Revieed  Sheet  No.  8A 

Ninth  Revieed  Sheet  No.  6B 

First  Revised  Sheet  No.  265  ^ 

Pint  Revised  Sheet  Na  268 

FGT  states  that  the  tariff  sheets  are 
being  filed  pursuant  to  Commisaion 
Order  in  Dt^et  No.  RP92— 133-001 
(Phase  I)  issued  on  August  28, 1992  to 
reflect  an  interim  funding  mechanism 
for  GRI’s  approved  1993  expenditures, 
and  pursuant  to  Order  No.  378  issued 
November  16, 1992  which  approved 
GRI’s  1993  RD&D  expenditures.  The 
funding  mechanism  includes  a  GRI 
demand  charge  of  eight  cents  (8c)  per 
MMBtu  per  month  (.26C  per  MMBtu 
stated  on  the  daily  demand  basis 
underlying  FGT’s  demand  reservation 
charges)  to  be  applicable  to  all 
jurisdictional  firm  demand  billing  units 
and  a  GRI  volumetric  charge  of  1.47c 
per  MMBtu  to  be  applicable  to  all 
jurisdictional  one-part  rates  and  to  the 
commodity  portion  of  two-part  rates  to 
the  extent  such  volumes  are  not 
discounted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
December  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moticm  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lob  D.  Cashell, 

Secretary. 

[FR  Doa  92-29862  Filed  12-8-92;  8:45  am] 
MUINQ  CODE  Srtr-SI-M 
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[Docket  No.  TM93-2-61-000] 

Great  Lakes  Gee  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

December  3. 1992. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Limited  Partnership 
(“Great  Lakes")  on  December  1. 1992, 
tendered  few  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff 
proposed  to  be  effective  January  1, 1993: 

First  Revised  Volume  No.  1 
Fifth  Revised  Sheet  No.  56-B 
Original  Sheet  Na  56-Bl 
Tenth  Revised  Sheet  No.  57(iv) 

Original  Volume  No.  S 
Seventh  Revised  Sheet  No.  2 
Eight  Revised  Sheet  Na  3 

Great  Lakes  states  that  the  tariff  sheets 
applicable  to  First  Revised  Volume  No. 

1  of  its  FERC  Gas  Tariff  are  being  filed 
to  reflect  (1)  the  Gas  Research  Institute 
(“GRI”)  funding  unit  factors  approved 
pursuant  to  the  Commission’s  Order  on 
Proposed  Funding  Mechanism,  issued 
August  28, 1992  in  Docket  No.  RP92- 
133-000,  and  (2)  modification  of  Great 
Lakes’  existing  GRI  Adjustment  Charge 
tariff  provisions  to  reflect  appropriate 
application  of  the  revised  GRI  funding 
applicable  to  Great  Lakes’  transportation 
services. 

Great  Lakes  also  states  that  the  tariff 
sheets  applicable  to  Original  Volume 
No.  3  of  its  FERC  Gas  Tariff  are  being 
filed  to  reflect  the  Gas  Research  Institute 
(“GRI’’)  funding  unit  factors  approved 
pursuant  to  the  Commission’s  Order  on 
Proposed  Funding  Mechanism,  issued 
August  28, 1992  in  Docket  No.  RP92- 
133-000 

Great  Lakes  states  further  that  the 
Commission’s  Order  authorized,  inter 
alia,  the  establishment  of  a  new  GRI 
funding  unit  to  be  applicable  to  the 
Demand  (Reservation)  component  of 
pipeline  transportation  services  of  8.0^ 
per  Mcf  per  month  and  the  continuation 
of  an  existing  funding  imit  of  1.51«  per 
Mcf  applicable  to  the  Commodity 
(Utilization)  component  of  such 
services. 

Great  Lakes  requested  that  the  above 
tariff  sheets  become  effective  January  1, 
1993  to  coincide  with  the  effective  date 
of  the  GRI  funding  unit  rates  approved 
per  the  Commission’s  Order  in  ^e 
aforementioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  rules  of 
practice  and  procedure.  All  such 


petitions  or  protests  should  be  filed  cm 
or  before  December  10, 1992. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

LoisaCadMlL 

Secretary. 

(FR  Doc.  92-29877  Filed  12-8-92;  8:45  am] 
BHJJiM  oooe  tnr-ei-ai 


[Docket  No.  TM93-2-09-000] 

Kem  River  Gae  Tranemiseion  Co.;  Rata 
Riing 

December  3, 1992. 

Take  notice  that  on  December  1, 1992, 
Kern  River  Gas  Transmission  Company 
(“Kem  River’’),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  its  Third  Revised 
Second  Substitute  Original  Sheet  No.  5 
for  a  proposed  effective  date  of  January 
1, 1993.  Kem  River  states  that  this  filing 
is  in  response  to  the  Commission  order 
issued  on  August  28, 1992  in  Docket  No. 
RP92-133-000,  in  which  the 
Commission  directed  all  pipelines  to 
collect  Gas  Research  Institute  (GRI) 
funding  amounts  through  a  uniform 
reservation  charge  of  $.08  per  Mcf  per 
month  on  all  firm  transportation 
entitlements,  in  addition  to  the 
volumetric  charge  of  $.0151  per  Mcf  on 
all  non-disemmted  transportation 
services. 

Kem  River  states  that  copies  of  the 
filing  have  been  mailed  to  all  affected 
customers  and  state  regulatory 
Commissions. 

Any  ]}erson  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doa  92-29854  Filed  12-8-92;  8:45  am] 
BSJJNQ  CODE 


[Docket  Na  TM93-a-S»-000] 

K  N  Energy,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  on  December  1, 1992, 
K  N  Energy,  Inc.,  (K  N)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets  with  a  proposed 
effective  date  of  January  1, 1993: 

Fourth  Revised  Volniee  No.  1 
Fifteenth  Revised  Sheet  No.  4 
Fifteenth  Revised  Sheet  No.  4B 

Firrt  Revised  Vohnns  Na  1-A 
Sixth  Revised  Sheet  No.  4 

K  N  states  that  the  proposed  changes 
will  adjust  K  N’s  rates  charged  its 
jurisdictional  customers  pursuant  to  the 
Gas  Research  Institute  charge 
adjustment  provision  (section  21)  of  K 
N’s  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-B.  K  N  slates  that  such 
adjustment  is  to  track  the  revised  GRI 
funding  mechanism,  effective  January  1, 
1992,  per  Commission  order  dated 
August  28, 1992  in  Docket  No.  RP92- 
133-000. 

K  N  states  that  copies  of  the  filing 
were  served  upon  K  N’s  jurisdictional 
customers,  and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stiiwt,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  rules  and  regulations.  All 
such  motions  or  protests  should  be  filed 
on  or  before  December  10. 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-29850  Filed  12-8-92;  8:45  am] 
MLUNO  CODE  Sn7-S1-M 


[Ooofcst  Na  CP92-71S-000.  at  ai.] 

Technical  Confaranca;  Libarty  PIpalina 
Co.,  at  a). 

December  2, 1992. 

In  the  matter  of  Liberty  Pipeline  Co., 
Docket  No.  CP92-71 5-000;  TranaconUnental 
Gas  Pipeline  Corp.  Docket  No.  CP92-721- 
000;  Texas  Eastern  Transmission  Corp. 
Docket  Nos.  CP92-716-000  CP92-717-000 
CP92-719-000  CP92-720-000;  Trunkline 
Gas  Co.  Docket  No.  CP92-718-  000;  Texas 


58194 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Notices 


Gas  Transmission  Coip.  Docket  Nos.  CP92- 
730-000  CP92-734-00a 

Staff  will  hold  a  technical  conference 
in  the  above-captioned  dockets  at  10 
a.m.  on  Decemter  17. 1992  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  Washington  DC  20426,  at 
a  room  to  be  announc^.  Topics  for 
discussion  will  include  rates,  tariff 
provisions,  environmental  concerns, 
upstream  transportation  arrangements, 
markets,  supply  and  other  issues  that 
may  be  rais^  by  participants. 

Any  party,  as  defined  oy  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  oil  385.102(b),  is  invited  to 
attend.  Persons  wisb^g  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  stahis  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information  please  contact 
Ron  Giusti,  202-208-0839. 

Lois  D.  Caihell, 

Secretaiy. 

[FR  Doc.  92-29817  Filed  12-8-92;  8:45  am] 
BiujNO  cooc  snr-st-M 


[Docket  No.  QP93-4-000] 

Marathon  Oil  Co.;  Petition  for  a 
Declaratory  Order 

December  2, 1992. 

Take  notice  that  on  November  24, 
1992,  Marathon  Oil  Company 
(“Marathon”),  5555  San  Felipe, 

Houston,  Texas  77056-2725,  filed  a 
petition  requesting  the  Commission  to 
issue  a  declaratory  order  stating  that  a 
certain  sidetracking  operation  identified 
as  well  B-18  S/T/-2,  located  in  the 
South  Pass  Block  89,  Offshore 
Louisiana,  is  a  “newly  spudded  well” 
pursuant  to  the  Natural  Gas  Wellhead 
Decontrol  Act  of  1989,  Public  Law  101- 
60, 102  Stat.  157  (1989)  (“Wellhead 
Decontrol  Act”). 

Marathon  states  that  Well  B-18  S/T- 
2  is  a  sidetrack  firom  original  well  bore 
B-18.  Well  B-18  was  originally 
spudded  by  Marathon  on  December  18, 
1988,  prior  to  the  enactment  date  of  the 
Wellhead  Decontrol  Act,  July  26, 1989. 

A  sidetracked  well  is  developed  by 
using  a  portion  of  an  existing  well 
casing  to  drill  a  second  well.  Marathon 
states  that  Well  B-18  was  a 
development/exploratory  well,  10,139 
feet  in  depth.  It  is  stated  that  Well  B- 
18  was  nonproductive  and  produced  no 
hydrocarbons.  Marathon  states  that  Well 
B-18  cost  $1.2  million  to  drill  without 
a  completion  interval.  In  addition,  it  is 
stated  that  on  January  14, 1989, 
operations  began  to  permanently 
abandon  Well  B-18  and  sidetrack  at 
5,368  feet  to  a  structurally  higher  target 


in  the  R-5  Reservoir  as  Well  B-18  S/T- 

1. 

It  is  stated  that  Well  B-18  S/T-1  was 
drilled  to  a  depth  of  9,830  feet, 
perforated  from  9,592  to  9,754  feeL  and 
completed  as  a  single  gravel  packed 
producer  in  the  R-5  Swd  on  March  15, 
1989.  Marathon  states  that  the  gross  cost 
to  sidetrack  Well  B-18  S/T-1  was  $3.6 
million.  Marathon  also  states  that  Well 
B-18  S/T-1  depleted  in  December,  1990 
after  producing  89,035  bbls.  of  oil  and 
183,955  Mcf  of  natural  gas.  On  January 
6, 1991,  operations  commenced  to 
permanently  abandon  Well  B-18  S/T-1. 

Marathon  states  that  subsequently, 
sidetrack  operations  were  imdertaken  to 
the  CP-8  reservoir  as  Well  B-18  S/T-2, 
the  specific  well  at  issue  herein.  Well 
B-18  S/T-2  was  drilled  highest  on 
structure  with  perforations  fit>m  8,216 
to  8,264  feet,  and  completed  as  a  single 
completion  with  two  gravel  packed 
intervals  within  the  dP-8  Reservoir. 
Marathon  notes  that  Well  B-18  S/T-2 
was  also  perforated  from  8,425  to  8,482 
feet,  but  is  producing  only  from  the 
8,216  to  8,264  feet  interval.  The  lower 
perforations  are  said  to  be  depleted. 
Marathon  also  states  that  the  cost  to 
sidetrack  at  3,763  feet,  drill  to  a  total 
depth  of  9,955  feet,  and  complete  two 
intervals  in  the  CP-8  Reservoir  was  $3.5 
million. 

Marathon  states  that  Well  B-18  S/T- 
2  meets  the  criteria  for  newly  spudded 
well  status.  Marathon  states  that 
operations  began  to  sidetrack  Well  B-18 
S/T-2  in  January  of  1991,  after  original 
Well  B-18  and  S/T-1  were  abandoned. 
Original  B-18  was  nonproductive  and 
S/T-1  was  depleted. 

Marathon  states  that  consideration 
should  be  given  to  the  fact  that  Well  B- 
18  S/T-2  is  an  offshore  well.  Marathon 
states  that  offehora  wells  are  imique  in 
that  they  are  generally  more  expensive 
to  drill  than  onshore  wells  and  that 
platforms  offer  limited  drilling/ 
production  slots.  Once  all  of  the  drilling 
slots  are  used,  the  only  option  for 
drilling  a  new  well  is  sidetracking. 
Marathon  also  notes  that  the  Minerals 
Management  Service,  by  issuance  of  a 
new  drilling  permit,  deemed  Well  B-18 
S/T-2  to  be  necessaiv. 

In  addition.  Marathon  states  that  it 
incurred  more  than  twice  the  drilling 
expenses  to  drill  B-18  S/T-2  than  it  did 
to  drill  Original  Well  B-18,  and  nearly 
the  equivalent  amount  of  the  expense 
incurred  to  drill  and  complete  ^18  S/ 
T-1.  Finally,  Marathon  states  that  Well 
B-18  S/T-2  has  produced 
approximately  421,625  bbls.  of  oil  and 
517,580  Mcf  of  natural  gas  through 
August,  1992  as  compared  to  zero 
volumes  produced  from  the  original 
Well  B-18. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  December 
23, 1992,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  wdll  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  vrill  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^me  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  tnerain  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Lob  D.  Caahell, 

Secretaiy. 

[FR  Doc.  92-29815  Filed  12-8-92;  8:45  am] 
eaiiNO  CODE  triT-oi-M 


[Docket  No.  TM9»-2-«-000] 

Midwestern  Gas  Transmission  Co.; 
Rate  Rling 

December  3, 1992 

Take  notice  that  on  December  1, 1992, 
Midwestern  Gas  Transmission  Company 
(“Midwestern”),  P.O.  Box  2511, 
Houston,  Texas  77252,  filed  its  Fortieth 
Revised  Sheet  No.  5,  its  Twenty-Seventh 
Revised  Sheet  No.  6,  and  its  Third 
Revised  Sheet  No.  83  for  a  proposed 
effective  date  of  January  1, 1993, 
pursuant  to  Article  XVIII  of 
Midwestern’s  tariff.  Midwestern  states 
that  this  filing  is  in  response  to  the 
Commission  order  issued  on  August  28, 
1992  in  Docket  No.  RP92-133-000,  in 
which  the  Commission  directed  all 
pipelines  to  collect  Gas  Research 
Institute  (GRI)  funding  amounts  through 
a  imiform  demand  or  reservation  charge 
of  $.08  per  dekatherm  (Dth)  per  month 
on  all  firm  sales  or  transportation 
entitlements,  in  addition  to  the 
volumetric  charge  of  $.0147  per  Dth  on 
all  non-discounted,  one-part  rates  for 
transportation  services,  including  those 
associated  with  bimdled  sales  services. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
juri^ictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission’s  Rules  of 
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Practice  and  Procedure,  18  CFR  38S.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene,  ^pies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 

Lok  O.  Cashell, 

Socretary. 

(PR  Doc.  92-29875  Filed  12-8-92;  8:45  am] 
BILUNO  CODC  srir-oi-M 


[Ooctot  tto.  RP93-4-001  and  002] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  2, 1992. 

Take  notice  that  on  November  30, 
1992  Mississippi  River  Transmission 
Corporation  (KWT)  tendered  for  filing 
the  following  tarifi  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 

1  which  are  proposed  to  be  effective 
April  1, 1993: 

First  Revised  Seventh  Revised  Sheet  No.  53 
First  Revised  Tenth  Revised  Sheet  No.  54 

MRT  states  that  the  tariff  sheets  are 
being  submitted  in  compliance  with 
Ordering  Paragraph  (D)  of  the 
Commission’s  October  30, 1992 
suspension  order  in  Docket  No.  RP93- 
4-000.  MRT  states  that  it  has  also 
submitted  a  study  showing  the  impact 
by  customer  and  customer  class  of  its 
proposed  change  to  a  Straight  Fixed 
Variable  cost  classification  in 
compliance  with  Ordering  Paragraph  (C) 
of  the  Commission’s  October  30, 1992 
order. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  intervenors  on 
the  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
386.211.  All  such  protests  should  be 
filed  on  or  before  December  9, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  vdth  the  Commission  and  are 
available  for  public  inspection. 

LokD.  Cabell, 

Secretary. 

(FR  Doc.  92-29805  Filed  12-8-92;  8:45  am] 
aaJJNQ  CODE  IT17-«t-ll 


[Docket  No.  TM93-4-25-000] 

MiMissippi  River  Transmleeion  Corp.; 
Rate  Change  Rling 

December  3, 1992. 

Take  notice  that  on  November  30, 

1992  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Tariff: 

Second  Revised  Volume  No.  1 

Fourth  Revised  Eighty-Second  Revised  Sheet 
No.  4 

Fourth  Revised  Forty-First  Revised  Sheet  No. 
4.1 

Fourth  Revised  Sheet  No.  70 
Original  Volume  No.  1-A 
First  Revised  Tenth  Revised  Sheet  No.  2 
First  Revised  Tenth  Revised  Sheet  No.  3 
First  Revised  Fifth  Revised  Sheet  No.  4 

MRT  states  that  the  tariff  sheets  reflect 
the  Gas  Research  Institute’s  (GRI) 
surcharge  of  1.47  cents  per  MMBtu  on 
all  commodity  charges  and  one-part 
rates  for  transportation  services,  and  a 
surcharge  of  8  cents  per  MMBtu  per 
month  on  all  firm  sales  or  transportation 
entitlements  in  accordance  with  the 
Commission’s  Order  issued  August  28, 
1992,  at  Docket  No.  RP92-133-000 
(Phase  I). 

MRT  states  that  a  copy  of  the  revised 
tariff  sheets  is  being  mailed  to  each  of 
its  jurisdictional  customers  and  to  the 
State  Commissions  of  Arkansas, 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10. 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CashoU, 

Secretary. 

(FR  Doc  92-29872  Filed  12-8-92;  8:45  am] 
BNJJNO  CODE  S717-01-M 


(Docket  No.  TQ93-<4-25-000] 

Mississippi  River  Transmission  Corp.; 
Rate  Change  Rling 

December  3. 1992. 

Take  notice  that  on  November  30, 
1992,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Third  Revised  Eighty-Third  Revised 
Sheet  No.  4  and  Third  Revised  Forty- 
Second  Revised  Sheet  No.  4.1  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  to  be  effective  December 

1. 1992. 

MRT  states  that  the  purpose  of  the 
out-of-cycle  filing  is  to  request  waiver  of 
the  Commission’s  regulations,  in 
particular  §  154.305(d)  and  §  154.308(c), 
in  order  to  suspend  the  application  of 
MRT’s  commodity  Annual  Surcharge 
Adjustment  credit  of  9.42  cents  per 
M>^tu  for  the  remainder  of  the  Annual 
Surcharge  Period,  and  to  allow  MRT  to 
reflect  a  decrease  of  1.43  cents  per 
MMBtu  in  the  commodity  cost  of 
purchased  gas  from  PGA  rates  effective 
December  1, 1992  in  Docket  No.  TQ93- 
2-25-000.  MRT  states  that  the  impact  of 
the  instant  filing  on  its  Rate  Schedule 
CD-I  rates  is  an  increase  of  10.85  cents 
per  MMBtu  in  the  CD-I  and  SGS-1 
commodity  charge. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  ail  of  MRT’s 
jurisdictional  sales  customers  and  to  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  D^ember 

10. 1992.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection. 

Lok  D.  Cashell, 

Secretary, 

[FR  Doc  92-29873  Filed  12-8-92;  8:45  ami 
BtUMO  CODE  t717-01-H 


[Docket  No.  RP93-36-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  on  December  1, 1992, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  the  tariff 
sheets  listed  on  Appendix  A  to  the  filing 
with  a  proposed  effective  date  of 
January  1, 1993. 

Natural  states  that  the  purpose  of  this 
filing  is  to  comply  with  Article  DC  of 
Natural’s  Stipulation  and  Agreement  on 
Transition  C^t  Recovery  at  Docket  Nos. 
RP91-22.  RP91-31  and  CP89-1281,  et 
al.,  which  Article  requires  Natural  to  file 
a  general  rate  case  on  December  1, 1992. 
Natural  states  that  the  filing  reflects  a 
15%  equity  return  allowance,  increased 
depreciation  rates  for  onshore 
transmission  and  storage  facilities  from 
2.27%  to  2.75%  and  2.38%  to  3.6%, 
respectively,  increased  levels  of 
operating  costs,  and  the  continuation  of 
the  modified  fixed-variable  rate  design. 

Natural  states  that  in  addition,  it 
included  a  pro  forma  set  of  rates  in  the 
filing  which  reflect  the  straight  fixed- 
variable  rate  design,  changed 
transportation  zone  boundaries,  the 
reclassification  of  gathering  facilities  to 
transmission,  market-based  rates  for 
interruptible  transportation  and  short¬ 
term  firm  transportation,  and  the  design 
of  Rate  Schedules  S-1,  LS-2  and  LS-3 
storage  rates  on  a  comparable  basis  with 
rates  for  open  access  storage  services. 
Natural  has  requested  that  these  changes 
coincide  with  the  implementation  of 
Order  No.  636  on  its  system. 

Natural  states  that  copies  of  the  filing 
was  mailed  to  each  of  Natural’s 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  10, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cuhell, 

Secretojy. 

[FR  Doc.  92-29870  Filed  12-8-92;  8:45  ami 
BiujNQ  cooe  tnr-oi-H 


[Docket  No.  TM93-3-69-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  December  1, 
1992,  tendered  for  filing  to  become  part 
of  Northern’s  FERC  Gas  Tariff  Fourth 
Revised  Volume  1,  the  following  tariff 
sheets,  proposed  to  be  effective  January 
1, 1993: 

First  Revised  Sheet  No.  252 
First  Revised  Sheet  No.  253 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission’s  Opinion  No.  378, 
Approving  Gas  Research  Institute’s 
(GRI)  1993  Program,  issued  on 
November  16, 1992  in  Docket  No.  RP92- 
133-001. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  filed  on  or  before 
December  10, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29853  Filed  12-8-92;  8:45  ami 
BtUMO  CODE  t717-01-M 


[Docket  No.  RP93-35-000] 

Northwest  Pipeline  Corp.;  Proposed 
Change  In  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  on  November  30, 
1992,  Northwest  Pipeline  Corporation 
(“Northwest”)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets: 

Second  Revised  Volume  No.  1 

Second  Revised  Twentieth  Revised  Sheet  No. 

10 

Second  Revised  Nineteenth  Revised  Sheet 

No.  11 

First  Revised  Fourteenth  Revised  Sheet  No. 

13 

First  Revised  Volume  No.  1-A 

First  Revised  Fifteenth  Revised  Sheet  No.  201 

Northwest  states  that  the  purpose  of 
this  filing  is  to  update  its  Commodity 
SSP  Sur^arge  effective  January  1, 1993, 
to  reflect  (1)  seventy-five  percent  of  SSP 
costs  associated  with  one  supplier 
settlement,  (2)  interest  applicable  to 
October,  November  and  December  1992, 
and  (3)  the  amortization  of  principal 
and  interest.  The  proposed  Commodity 
SSP  Charge  contained  in  this  instant 
filing  is  4.24c  per  MMBtu  for  the  three 
months  commencing  January  1, 1993. 
The  tariff  sheets  listed  above  also  reflect 
the  current  Commission  approved 
commodity  and  demand  G^  siut:harges 
to  be  effective  for  the  twelve  months 
commencing  January  1, 1993.  The 
commodity  funding  unit  shall  remain  at 
1.47c  per  MMBtu.  The  demand 
surcharge,  as  set  forth  on  Sheet  Nos.  10 
and  201,  shall  be  8C  per  MMBtu. 

Northwest  has  challenged  the 
Commission’s  orders  requiring  it  to 
calculate  its  Commodity  SSP  Surcharge 
based  upon  billing  determinants  other 
than  those  approved  in  the  settlement  of 
Phase  I  of  Do^et  No.  RP88-47. 
Northwest  reserves  the  right  and  gives 
notice  that  it  will  refile  its  Commodity 
SSP  Surcharge  rates  for  any  affected 
periods,  including  the  three  months 
beginning  January  1, 1993,  should 
Northwest  ultimately  be  successful  in 
its  court  appeals. 

Northwest  states  that  a  copy  of  the 
non-confidential  portion  of  this  filing 
has  been  served  upon  all  jurisdictional 
customers  and  state  regulatory 
commissions  in  its  market  area. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  of  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  of  Practice  and 
Procedme.  All  such  motions  or  protests 
should  be  filed  on  or  before  December 
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10, 1992.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29871  Filed  12-a-92;  8:45  am) 
BHJJNQ  COOK  tnr-Ot-M 


[Docket  No.  RS92-74-000] 

Pacific  Offshore  Pipelina  Co.;  Notice  of 
Conference 

December  2, 1992. 

Take  notice  that  on  Thursday, 
December  17, 1992,  a  conference  will  be 
convened  in  the  captioned  restructuring 
docket  to  discuss  Pacific  Offshore 
Pipeline  Company’s  proposed  plan  to 
implement  Onler  No.  636. 

'The  conference  will  be  held  at  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington,  DC 
20426,  beginning  at  10  a.m.  All 
interested  parties  are  invited  to  attend. 
Attendance  at  the*  conference  will  not 
confer  party  status.  For  additional 
information,  interested  persons  may  call 
Michael  Goldenberg  at  (202)  208-2294. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  92-29812  Filed  12-8-92;  8:45  am] 
MLUNO  cooe  t717-ei-M 


[Docket  No.  RS92-73-000] 

Pacific  Interstate  Offshore  Co.;  Notice 
of  Conference 

December  2, 1992. 

Take  notice  that  on  Friday,  December 
18, 1992,  a  conference  will  be  convened 
in  the  captioned  restructuring  docket  to 
discuss  Pacific  Interstate  Offshore 
Company’s  proposed  plan  to  implement 
Order  No.  636. 

'The  conference  will  be  held  at  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE.,  Wa^ington,  DC 
20426,  beginning  at  10  a.m.  All 
interested  parties  are  invited  to  attend. 
Attendance  at  the  conference  will  not 
confer  party  status.  For  additional 
information,  interested  persons  may  call 
Michael  Goldenberg  at  (202)  208-2294. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29813  Filed  12-8-92;  8:45  am] 
BiOINQ  CODE  triT-ei-M 


[Docket  No.  RP93-6-O02. 003] 

Psluts  Pipeline  Co.;  Compllsnce  Filing 

December  2, 1992, 

Take  notice  that  on  November  27, 

1992,  Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  the 
following  tariff  sheet  to  be  a  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A: 

Substitute  Third  Revised  Sheet  No.  10 

Paiute  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission’s  order  issued  October  30, 
1992  in  Docket  Nos.  RP93-6-000  and 
RS92-75-000  et  al.,  wherein  the 
Commission  accepted,  and  suspended 
certain  tariff  sheets  subject  to  refund, 
and  the  conditions  set  forth  in  said 
order.  In  compliance  with  Ordering 
Paragraphs  (C)  and  (E)  of  the 
Commission’s  October  30, 1992  order, 
Paiute  submits  herewith  the  following: 
(1)  The  revised  tariff  sheet  necessary  to 
reflect  the  impact  of  costs  allocated  to 
interruptible  transportation  service 
based  on  a  projected  level  of  service,  as 
discussed  in  said  order;  and  (2)  a  study 
showing  the  impact  of  Paiute’s  propo^ 
change  in  rate  design  on  each  of  Paiute’s 
customers.  Paiute  has  requested  an 
effective  date  of  April  1, 1993  for  the 
tendered  sheet. 

Paiute  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  Etocember  9. 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29807  Filed  12-8-92;  8:45  am] 
BNJJNO  CODE  t717-01-H 


[Docket  No.  TM93-2-28-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  on  December  1, 1992 
Panhandle  Eastern  Pipe  Line  Company 


(Panhandle)  tendered  for  filing  the 
following  sheets  to  its  FERC  Gm  Tariff, 
Original  Volume  No.  1  and  FERC  Gas 
Tariff,  Original  Volume  No.  2: 

FERC  Gas  TariflEI  Oiigiiial  Vohune  No.  1 
Ninety-Fourth  Revised  Sheet  Na  3-A 
Eight  Revised  Sheet  No.  3-A.l 
Swenty-First  Revised  Sheet  No.  3-B 
Eighteenth  Revised  Sheet  No.  3-B.l 
S^nteenth  Revised  Sheet  No.  3-4' 

Twelfth  Revised  Sheet  No.  3-G 
Tenth  Revised  Sheet  No.  3-H 
Tenth  Revised  Sheet  No.  3-1 
Second  Revised  Sheet  No.  3-K 
First  Revised  Sheet  No.  32-Z.Ol 
First  Revised  Sheet  No.  32-BC.02 
Third  Revised  Sheet  No.  32-CV 
Fourth  Revised  Sheet  No.  43-05 

FERC  Gas  TariCL  Original  Volume  No.  2 
Eighteenth  Revised  Sheet  No.  2731 
Fourth  Revised  Sheet  No.  2731.1 
Fourteenth  Revised  Sheet  No.  3010 

The  proposed  effective  date  of  these 
tariff  sheets  is  January  1, 1993. 

Panhandle  states  that  such  filing 
reflects  a  rate  adjustment  pursuant  to  an 
Order  on  Proposed  Funding  Mechanism 
issued  August  28, 1992  in  Docket  No. 
RP92-1 33-000  (Phase  I).  Ordering 
Paragraph  (A)  of  that  Order  provides 
that  jurisdictional  members  of  Gas 
Research  Institute  (GRI),  such  as 
Panhandle,  may  file  a  general  R&D  cost 
adjustment  to  1m  effective  January  1. 
1993.  This  adjustment  will  permit  the 
collection  of  a  volumetric  surcharge  of 
1.47  cents  per  Dt.  and  a  reservation 
surcharge  of  8  cents  per  Dt.  from  all  firm 
sales  and  transportation  customers. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  affected 
customers  subject  to  the  applicable  tariff 
sheets  and  applicable  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Coimnission’s  Rules  and  Regulations. 

All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

LoitD.CaalieU. 

Secietaiy. 

[FR  Doc.  92-29846  Filed  12-8-92;  8:45  am] 
eaXMO  CODE  S717-01-«l 
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[DocM  Na  RP91-48-01S] 

PeravYork  Energy  Corp.;  Filing  of 
Motion  to  Pleoe  Into  Effect  Revised 
Tariff  Sheets 

December  2, 1092. 

Take  notice  that  P«m-York  Energy 
Corporati<»  ('Tenn-York”),  on 
November  27, 1992,  submitted  for  filing, 
pursuant  to  section  4(e)  of  the  Natural 
Gas  Act,  as  amended,  section  154.67  of 
the  Regulations  of  the  Federal  Energy 
Regulatory  Commission 
(‘‘Commissian’’)  thereunder,  a  motion  to 
place  into  effect  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  as  of  December 
1, 1992,  subject  to  refund: 

S  jbsUtute  Fourth  Revised  Sheet  No.  8 
Substitute  Second  Revised  Sheet  No.  9 
S.ibstitute  Fourth  Revised  Sheet  No.  17 

Penn-York  states  that  copies  of  this 
filing  were  served  upon  the  company’s 
juri^ictional  customers  and  on  the 
interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washin^on,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission’s _ 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  9, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  Ae 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  tlm  C<Mnmission  and  are 
available  for  public  inspection. 

Lois  D.  Cashall, 

Secretary. 

(FR  Doc.  92-29808  Filed  12-8-92;  8:45  am] 
BiUSM  CODE  tm-OMi 


[Dociwt  No.  ER93-149-000] 

Southern  CaHfomla  Edison  Co.;  Hiing 
December  2, 1992. 

Take  notice  that  on  Novembor  16, 
1992,  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
the  following  supplemental  agreements 
to  the  1990  Integrated  Operations 
Agreraients  (1990  lOAs),  Conunission 
Rats  Schedule  Nos.  247  and  249,  and 
their  related  firm  transmission  service 
agreements  for  the  Cities  of  Azusa  and 
Colton  (Qties): 

For  the  City  of  Azusa 

Supplemental  Agreement  between 
Southern  California  Edison  Company 
and  the  city  of  Azusa  for  the 
integration  of  the  Century  Power  Sales 
Agreement 


Edison-Azusa,  Centu^  Firm 
Transmission  Service  Agreement 
between  Southern  California  Edison 
Company  and  the  dty  of  Azusa 

For  the  City  of  Colton 

Supplemental  Agreement  between 
^uthem  Caliramia  Edison  Company 
and  the  dty  of  Colton  for  the 
Integration  of  the  Century  Power  Sales 
Agreement 

Edison-Colton,  Centi^  Firm 
Transmission  Service  Agreement 
between  Southern  California  Edison 
Company  and  the  dty  of  Colton 
Copies  of  this  filing  wwe  served  upon 
the  Public  Utilities  C^mission  of  t^ 
State  of  Califcnnia  and  all  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intwvene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
E)C  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Deramber  16, 1992.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Cmnmission  and  are  available  for  public 
inspection. 

Lois  D.  Cashril, 

Secretary. 

(FR  Doc.  92-29816  Filed  12-8-92;  8:45  am] 
eajjNO  CODE  enr-oi-a 


[Doctot  No.  TII93-3-17-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  Texas  Eastern 
Transmission  Corpmation  (Texas 
Eastern)  (m  December  1, 1992  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  six  copies  each 
of  the  following  tariff  ^eets: 

Fifth  Revised  Volume  No.  1 
Fifty-second  Revised  Sheet  No.  50.1 
Fifty-seventh  Revised  Sheet  No.  50.2 
Twenty-ninth  Revised  Sheet  No.  51 
Ninth  Revised  Sheet  Na  51.1 
Twelfth  Revised  Sheet  No.  51.2 
Thirteenth  Revised  Sheet  Na  51.3 
Third  Revised  Sheet  Na  460 
Eighth  Revised  Sheet  No.  461 
Original  Sheet  No.  461A 

Original  Vohune  Na.  2 


Eleventh  Revised  Sheet  Na  IJ 
Eleventh  Revised  Sheet  Na  IK 
Eighth  Revised  Sheet  Na  IL 

Texas  Eastern  states  that  the  above 
listed  tariff  sheets  are  being  filed  to 
reflect  an  interim  funding  mechanism 
for  the  Gas  Research  Institute  (GRl)  in 
Section  25  of  the  Gmieral  Terms  a^ 
Conditions  of  Texas  Eastern’s  FERC  Gas 
Tariff,  Fifth  Revised  Volume  No.  1. 
Pursuant  to  section  25  of  the  General 
Terms  and  Conditions,  the  above  listed 
tariff  sheets  also  reflect  the  current  GRl 
volumetric  surcharge  of  1.47  cents  per 
dekatherm  and  the  uniform  demand  or 
reservation  surcharge  of  8  cents  per 
dekatherm  approved  by  the 
Commission’s  Order  on  Proposed 
Fimding  Mechanism  issued  August  28. 

1992,  in  Docket  No.  RP92-133-000  as 
part  of  the  1993  interim  mechanism. 

The  proposed  effective  date  of  the 
tariff  sheets  listed  above  is  January  1, 

1993. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  Texas  Eutem’s 
juri^ictional  customers  and  interested 
state  commissions.  Texas  Eastern  also 
states  that  copies  of  the  filing  were  also 
served  on  Texas  Eastern’s  Rate  Schedule 
FT-1  and  IT-1  Shippers. 

Any  perscHi  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Fedwal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1992. 
Protests  will  be  considered  by  the 
commission  in  determining  the 
appropriate  action  to  be  talmn,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  referenf»  room. 

LoisD.CaaiMU, 

Secretojy. 

[FR  Doc  92-29843  Filed  12-8-92;  8:45  am] 
BHJJNQ  CODE  STIT-tl-M 


[Docket  No.  TM93-»-1»-000] 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

December  3, 1992. 

Take  notice  that  on  November  30, 
1992,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendmed  for 
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filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff: 

FERC  Gas  Tariff;  Original  Volume  No.  1 
Sixty-fourth  Reviaed  Sheet  No.  10 
Forty-fifth  Revised  Sheet  No.  11 
Thirty-fifih  Revised  Sheet  No.  IIA 
Third  Revised  Sheet  No.  114 
Fourth  Revised  Sheet  No.  115 
Fifth  Revised  Sheet  No.  116 

FERC  Gas  Tariff;  First  Reviaed  Vohims  No. 

2r-K 

Fifth  Revised  Sheet  No.  lOA 
Fourth  Revised  Sheet  No.  IOC 
First  Revised  Sheet  No.  106 
First  Revised  Sheet  No.  107 
First  Revised  Sheet  No.  108 
Original  Sheet  No.  108A 

Texas  Gas  proposed  the  revised  tariff 
sheets  to  become  effective  January  1, 
1993. 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
section  24  of  Volume  No.  1  and  section 
20  of  Volume  No.  2-A  of  Texas  Gas’s 
tariff  to  reflect  the  1993  General  RD&D 
Funding  Units  authorized  by  the  Order 
on  Proposed  Funding  Mechanism, 
issued  by  the  Commission  on  August 
28, 1992,  in  Docket  No.  RP92-133-000. 
at  60  FERC  61,203,  and  Order  Denying 
Rehearing,  issued  October  28, 1992,  at 
61  FERC  61,121. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas’s  jiuisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  December  10, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  92-29878  FUed  12-8-92;  8:45  am] 
BtUMO  C006  t717-«1-M 


(Dodwt  No.  TII93-2-42-000] 

TranswMtam  PIpelin*  Co.;  PropoMd 
Changes  In  FERC  Gas  Tariff 

December  2, 1992. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
November  30, 1992  tendered  for  filing, 
as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volxune  No.  1,  the  following 
tariff  sheets: 

Effective  January  1, 1993 
97tb  Revised  Sheet  No.  5 
62nd  Revised  Sheet  No.  6 
8th  Revised  Sheet  No.  6C 
4th  Revised  Sheet  No.  79 
9th  Revised  Sheet  No.  80 

The  above  referenced  tariff  sheets  are 
being  filed,  Transwestem  states,  to 
include  a  Demand  Surcharge  in  addition 
to  Transwestem’s  Gas  Research  Institute 
(GRI)  Commodity  Surcharge  rate 
pursuant  to  section  21  of  the  General 
Terms  and  Conditions  of  Transwestem’s 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  llie  addition  of  the  GRI 
Demand  Surcharge  was  determined 
pursuant  to  the  Commission  Order  in 
Docket  No.  RP92-133-000.  dated 
August  28, 1992.  The  currently  effective 
GRI  Commodity  Surcharge  of  $0.0147/ 
dth,  as  determined  by  the  Commission 
Opinion  No.  365  at  Docket  No.  RP91- 
170-000  dated  October  1, 1991,  will 
remain  in  effect  for  Transwestem’s  1993 
rates.  Transwestem  requested  that  the 
revised  GRI  Surcharges  as  set  forth  on 
the  above  referenced  tariff  sheets 
become  effective  January  1, 1993. 

Transwestem  states  that  copies  of  the 
filing  have  been  mailed  to 
Transwestem’s  gas  utility  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  December  9, 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

(FR  Doc.  92-29806  Filed  12-8-92;  8:45  am] 
BNJJNO  COOC  1717-01-M 


(DodMt  No.  RP92-16&-0061 

TrunUIno  Qa«  Co.;  Notlco  of  Propo— d 
ChangM  in  FERC  Gm  Tariff 

December  2, 1992. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  November  30. 
1002  tendered  for  filing  the  following 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Second  Sub  Original  Sheet  No.  9-OC.3 

Sub  Original  Sheet  No.  9-00.4 

Sub  Original  Sheet  No.  {MX.5 
Second  Sub  Original  Sheet  No.  9-DG.4 

Sub  Original  Sheet  No.  9-DG.5 

Sub  Original  Sheet  No.  e-DG.6 

Trunkline  proposes  that  these  revised 
tariff  sheets  become  effective  June  1, 
1992. 

Trunkline  states  that  these  revised 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission’s 
Order  dated  October  29, 1992  in  Docket 
No.  RP92-165-001.  Specifically,  these 
revised  tariff  sheets  reflect  clarification 
of  the  mechanism  imder  which 
Trunkline  will  flow  back  to  its 
transportation  customers  excess 
revenues  generated  pursuant  to  its 
Unauthorized  Gas  penalty  provisions 
and  deletes  the  proposed  Transportation 
Imbalance  Carrying  Charge  Tracer 
included  in  revised  tariff  sheets  filed  on 
June  29, 1992  in  Docket  No.  RP92-lj35- 
001. 

Trunkline  states  that  a  copy  of  this 
filing  is  being  served  on  all 
juri^ictional  customers,  interested  state 
commissions  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  December  9, 1992. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Loia  D.  Cashell, 

Secretary. 

(FR  Doc.  92-29809  Filed  12-8-92;  8:45  am] 
BtUMO  CODE  t717-01-M 
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[Dociwt  Na  TM93-»-3(M)00] 

Trunkline  Gae  Co.;  Proposed  Chanfiss 
InFERCGasTarin 

December  3. 1992. 

Take  notice  that  Trunkline  Gas 
Company  CTnmkline)  on  December  1, 
1992,  tendered  for  fi^g  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1  as  reflected  in  appendix 
A  attached  to  the  filing. 

The  proposed  effective  date  of  these 
revised  tarifl  sheets  is  January  1, 1993. 

Trunkline  states  that  such  filing 
reflects  a  rate  adjustment  pursuant  to 
the  ComnnissioQ’s  Orders  issued  on 
August  28, 1992  and  October  28, 1992 
in  Docket  No.  RP92-133-000,  et  al. 

Such  orders  approve  an  interim  GRI 
funding  mechanism  to  permit 
jurisdictional  members  of  Gas  Research 
Institute  (GRI),  such  as  Trunkline,  to 
charge  and  collect  a  GRI  volumetric 
surcharge  of  1.47c  per  dekatheim  on  all 
nun-discounted  commodity  charges  and 
n  on-discounted  one-part  rates  for 
transportation  services  and  to  collect  a 
surcharge  of  8a  per  Mcf  per  month  on 
all  firm  sales  mr  transportation 
entitlements.  Trunkline’s  exposure  on 
discounted  demand  charges  is  limited  to 
10  percent  of  its  total  1991  GRI 
contributions.  In  no  event  is  Trunkline 
required  to  remit  to  GRI  any  amoimts 
not  collected,  other  than  as  specified  in 
the  tariff  sheets  attached  to  the  filing. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers  and  state  commissions. 

Any  person  desiring  to  be  hard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with 
§§  385.211  and  365.214  of  the 
Commission’s  rules  and  r^ulations.  All 
such  motions  or  protests  should  be  filed 
on  or  before  Dec^ber  10, 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bconne  a  pa^ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

iFR  Doc.  92-29879  Filed  12-8-92;  8:45  am] 
sauNO  cooe  snr-oi-ii 


[Docket  No.  TMS3-2-82-000] 

Viking  Gas  Transmission  Co.;  Tariff 
Filing  and  Rsqusst  for  Waivar 

December  3, 1992. 

Take  notice  that  on  December  1, 1992, 
Viking  Gas  'Transmission  Company 
(“Viking")  filed  the  following  tariff 
sheets  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff: 

Twenty  Second  Revised  Sheet  Na  6 
Third  Revised  Sheet  No.  89 
Orignial  Sheet  No.  89A 
Second  Revised  Sheet  No.  105 

Twenty  Second  Revised  Sheet  No.  6 
and  Second  Revised  Sheet  No.  105  are 
being  filed  in  compliance  with  the 
Commission  order  issued  on  August  28, 
1992  in  Docket  No.  RP92-133-000.  In 
that  order  the  Commission  directed  all 
pipelines  to  collect  Gas  Research 
Institute  funding  amounts  through  a 
tmiform  $.08  per  dekathenn  demand 
surcharge  on  all  firm  sales  or 
transportation  entitlements.  Since  the 
Commissitm  has  required  the  new 
demand  surcharge  to  become  effective 
January  1, 1993,  Viking  requests  the 
same  effective  date  for  *rwanty  Second 
Revised  Sheet  No.  6  and  Second 
Revised  Sheet  No.  105. 

Take  forther  notice  that  Viking’s  filing 
includes  a  request  fcnr  waiver  of  the 
annual  and  quarterly  Purchased  Geis 
Cost  Adjustment  (PGA)  filing 
requirement  of  $  154.304  of  &e  PGA 
Regulations,  18  CFR  154.304,  pending 
the  removal  of  Viking’s  PGA  clause  and 
bundled  sales  schedules  pursuant  to  its 
Order  No.  636  restructuring  in  Docket 
No.  RS92-52.  Viking  states  that  the 
purpose  of  Third  Revised  Sheet  No.  89 
and  Original  Sheet  No.  89A  is  to  place 
the  Commission  and  all  Viking 
customers  on  notice  that  Viking  ceased 
providing  sales  service  under  its  PGA 
clause  on  November  1, 1992,  due  to 
conversions  to  Part  284  transportation 
by  the  sales  customers  subject  to  the 
PGA  clause,  and  that  Viking’s  PGA 
clause  will  remain  in  effect  for  the 
purpose  of  resolving  the  outstanding 
balance  in  Account  No.  191.  Viking 
requests  waiver  of  the  30-day  notice 
requirement  to  allow  this  tariff  sheet  to 
become  effective  on  December  1, 1992. 
Viking  states  further  that,  pending 
removal  of  its  PGA  clause,  no  piupose 
would  be  served  by  requirii^  it  to  file 
annual  and  quarterly  FGA  rate  changes 
under  §  154.304  of  the  Commission’s 
regxilations,  since  Viking  is  not 
providing  any  sales  service. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its  customers 
and  affected  state  regulatory 
commissions. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisaiop.  825 
North  Capitol  Street,  NW.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  Dumber  10, 1992.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  part 
must  file  a  motion  to  intervene. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  92-29866  Filed  12-8-92;  8:45  am] 
mujmq  ook  srir-tMi 


[Docket  No.  TM93-2-43-000] 

Williams  Natural  Gaa  Ca;  Proposed 
Changes  In  FERC  Gaa  Tariff 

December  3, 1992. 

Take  notice  that  Williams  Natural  Gas 
Compcmy  (WNG)  on  December  1, 1992 
tendered  for  filing  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1: 

Fourteenth  Revised  Sheet  No.  6 
Fifteenth  Revised  Sheet  No.  6A 
Fourteenth  Revised  Sheet  No.  9 

’The  proposed  effective  date  of  these 
tariff  sheets  is  January  1, 1993. 

WNG  states  that  this  filing  is  being 
made  to  reflect  a  reservation  surcharge 
of  $.08  per  Dth  per  month  to  be 
collected  on  all  firm  sales  or 
transportation  entitlements,  as  approved 
by  Commission  order  issued  August  28, 
1992  in  Docket  No.  RP92-1 33-000.  This 
reservation  surcharge  is  for  the  GRI 
funding  unit  and  will  be  charged  in 
addition  to  the  $.0147  per  Dth  GRI 
funding  omit  included  in  WNG’s  current 
effective  rates. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commisaion, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Deramber  10, 1992. 
Protests  will  be  cimsidefed  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Piiblic  Reference  Room. 

Lok  D.  Caihwll, 

Secretoiy. 

IFR  Doc.  92-29880  Filed  12-8-02;  8:45  am] 
aiuiNa  oooe  enr-M-M 


[Docket  No.  TM93-3-49-0001 

WlNiston  Basin  intsrstats  Pipeiins  Co.; 
Gas  Rsssarch  Institute  Funding  Unit 
A<4ustmsnt  FlHng 

December  3, 1992. 

Take  notice  that  on  December  1, 1992, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  hs  FERC  Gas  Tariff  the 
following  tariff  sheets: 

First  Revised  Volume  No.  1 
Forty-sixth  Revised  Sheet  Na  10 
First  Revised  Sheet  No.  ll2 
Third  Revised  Sheet  No.  113 
Original  Sheet  No.  113A 

Original  Volume  No.  1~A 

First  Revised  Sheet  No.  143 
Second  Revised  Sheet  No.  144 

Original  Volume  No.  1-B 
Thirty-fbuith  Revised  Sheet  No.  10 
Thirty-lburth  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  153 
First  Revised  Sheet  No.  154 
First  Revised  Sheet  No.  155 

Original  Volume  No.  2 
Fortieth  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
above  referenced  tariff  sheets  is  January 
1, 1993. 

Williston  Basin  states  that  the  instant 
filing  reflects  the  inclusion  of  the  Gas 
Research  Institute  (CRI)  1993  volumetric 
surcharge  of  1.47  cents  per  dkt  on  all 
applicable  commodity  charges  and  a 
demand  surcharge  of  8.218  cents  per 
Mcf  per  month  (8.0  cants  per  dkt  per 
month)  on  all  firm  sales  and 
transportation  maximum  daily 
quantities  and  maximum  daily  delivery 
quantities,  respectively,  as  authorized 
by  the  Commission  in  its  Order  on 
Proposed  Funding  Mechanism  issued 
August  28, 1992  in  Docket  No.  RP92- 
133-000  (Phase  I). 

Any  pterson  desiring  to  be  heard  or  to 
protect  said  tariff  application  should  file 
a  petition  to  intervene  or  protest  with 
the  Federal  Energy  Regrdatory 
Commission,  825  North  Capitol  Street 
NE,  Washington,  DC  20426,  in 
accordance  with  the  Commission’s 
Rules  211  and  214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
December  10, 1992  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  pairties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  ffierein  must  file  a 
petition  to  intervene.  Copies  of  the  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lok  D.  Cashall, 

Secretory. 

(FR  Doc.  92-29867  Filed  12-8-82;  8:45  am] 
BiujNQ  CODE  srir-ai-M 


Offic*  of  Enwgy  R«8earch 

Energy  Research  Financial  Assistance 
Program  Notice  93-04:  Economics  of 
Global  Change  Research  Program 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  to  support  a  new  program 
for  global  climate  change  research 
entitled  ‘’Economics  of  Global  Change 
Research  Program.”  In  the  past  few 
years,  global  change  has  become 
recognized  as  one  of  the  most  pressing 
environmental  issues.  The  combination 
of  new  research  results  and  interest  in 
considering  governmental  action  to 
control  greenhouse  gas  and  aerosol 
(GHG)  emissions  now  makes  it 
appropriate  to  initiate  at  DOE  a  ^ong 
reseai^  program  on  the  fundamental 
economic  aspects  of  global  change. 
DATES:  Formal  applications  submitted  in 
response  to  this  Notice  must  be  received 
by  the  Acquisition  and  Assistance 
Management  Division  by  4:30  pjn., 
e.s.t.,  January  28, 1993,  to  be  accepted 
for  a  merit  review  in  February  1993  and 
to  permit  timely  consideration  for  award 
in  Fiscal  Year  1993. 

ADDRESSES;  Formal  applications 
referencing  Program  Notice  93-04 
should  be  forwarded  to:  U.S. 

Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64, 
Washffigton,  DC  20585,  Attn:  Program 
Notice  93-04.  The  following  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Express  Mail 
Service,  any  commercial  mail  delivery 
service,  or  when  handcarried  by  the 
applicant:  U.S.  Department  of  ^ergy. 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 


Germantown  Rood,  Germantown,  MD 
20874. 

FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
John  C  HouglRon,  Office  of  Health  and 
Environmental  Research,  Environmental 
Sciences  Division,  ER-74  (GTN),  U.S. 
Department  cff  Energy,  Washington,  DC 
20585,  (301)  903-8288  or  by  OMNET,  J. 
Houghton. 

SUPPLEMENTARY  INFORMATION:  This  new 
Eccmomics  of  C^obal  Change  research 
program  will  emphasiae  leeearch  that 
supports  future  decisionmaking;  that  is, 
resewdi  on  subjects  that  will  form  the 
critical  econmnic  analysis  for  decisions 
expected  to  be  made  in  the  intermediate 
(2  to  5  3re8rs  from  now)  and  longer 
timeframe.  It  also  emphasizes  integrated 
anabysis  and  the  need  Cor  an  economic 
frameworic  that  provides  estimates  of 
both  benefits  and  costs  of  potffiitial 
global  change  and  actions  to  amelimate 
adverse  effects  of  global  change. 

The  DOE  Economics  of  Global  Change 
research  program  will  consist  of  the  five 
major  categories  discussed  b^ow.  ER 
will  accept  applications  in  any  of  the 
five  categories.  However,  in  Fiscal  Year 
1993,  we  are  especially  interested  in  the 
first  two  cat^ories.  Furthermore,  within 
those  two  categories,  we  will  give 
preference  to  applications  that  address 
two  topics  that  are  highlighted:  (a) 
Technical  innovation  and  diffusion  in 
the  Fundamental  Processes  category, 
and  (b)  gremihouse  gas  indices  in  the 
Integration  category. 

1.  Fandamental  Proceaees 

This  research  will  help  understand 
the  imderlying  economic  forces  that 
drive  globd  change  and  that  form  a 
foundation  for  most  economic  modeling 
of  global  change,  as  well  as  the  research 
to  evaluate  potential  consequences  of 
global  change.  Studies  will  be  made  to 
determine  how  to  value  non-market 
goods,  such  as  species  preservation  and 
wilderness.  This  category  will  also 
include  the  choice  of  discoimt  rates  to 
value  both  monetary  and  nonmonetary 
benefits  and  costs  over  time.  It  may 
include  making  predictions  regarding 
the  fufrire  of  important  economic 
parameters  for  the  US  and  the  rest  of  the 
world,  such  as  population 
characteristics  and  growth.  Gross 
Domestic  Product,  and  disposable 
income.  y' 

Highligfited  Topic  (a):  Technical 
Innovation  ana  Diffusion 

One  of  the  most  imoertain  aspects  in 
modeling  changes  in  the  eccmomy  is 
predicting  foffire  technological 
advances  that  would  impact  both  the 
ability  to  mitigate  GHG  emissions  and  to 
adapt  to  potential  climate  charges. 
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Research  is  needed  to  illuminate  several 
technology  innovation  and  diffusion 
issues  that  are  central  to  the  credible 
assessment  of  potential  climate  change. 
One  research  topic  in  this  area  relates  to 
the  characterization  of  technological 
processes  in  long>nm  models.  For 
instance,  the  rate  of  technology 
innovation  and  diffusion  could  be 
different  for  technology  that  (1) 
improves  the  efficiency  of  energy  use 
per  imit  output  or  per  Gross  Domestic 
Product  (Q3P),  (2)  decreases  the  amoirnt 
of  GHG  per  energy  us^  or  (3)  helps 
society  adapt  to  spednc  changes  in  the 
global  climate.  R^arch  could  help 
resolve  whether  assiimptions  that  are 
made  (for  instance,  regarding 
technology  improvements  in  energy 
production)  should  be  correlated  with 
equivalent  assumptions  elsewhere  in  an 
assessment,  such  as  labor  productivity. 
Even  if  no  policy  actions  were  taken  or 
if  actions  were  only  a  subset  of 
coimtries,  certain  technology  changes 
would  take  place  that  might  affect 
emissions  levels  and  adaptation 
opportxmities  on  a  global  scale. 

ReWrch  in  the  innovation  and 
diffusion  area  could  also  shed  light  on 
the  differential  impact  of  policy 
instruments,  such  as  carbon  taxes  or 
funding  for  additional  research  and 
development  on  the  direct  (in-country) 
and  indirect  (global)  technology 
development  and  diffusion  process. 

Research  in  this  highlighted  topic  also 
includes  the  study  of  the  ability  and 
willingness  of  society  to  absorb  existing 
technology.  Research  in  this  second  area 
would  address  an  important  controversy 
regarding  the  extent  to  which  a 
significant  reduction  of  GHG  emission 
can  be  achieved  with  a  net  gain  to  GDP 
or  at  least  very  little  cost.  Others  argue 
that  most  of  the  potential  gain  has 
already  been  accomplished  and  that 
further  reductions  imply  significant 
costs  to  society.  A  resolution  of  this 
problem  by  comparing  in  detail  these 
two  views,  commonly  known  as  top/ 
down  versus  bottom/up,  would  aid 
assumptions  about  both  current  and 
future  policy  options. 

A  third  research  area  in  the 
highlighted  innovation  and  diffusion 
topic  involves  study  of  the  transfer  of 
tedmology  innovation  to  other 
countries.  This  research  will  help 
predict  the  flow  of  technology  and  the 
effectiveness  of  various  instruments  to 
facilitate  the  transfer.  The  research  will 
help  decisionmakers  understand  how  to 
encourage  the  transfer  so  that  global 
climate  goals  can  be  met  by  developing 
countries  while  also  maintaining 
intellectual  property  rights. 


2.  Integratiim 

An  overall  goal  of  this  research 
program  is  to  provide  fundamental 
economic  groundwork  for  the  prediction 
of  the  benefits  and  costs  of  policy 
alternatives.  One  important  aspect  of 
this  activity  is  modelling  the  integrated 
system,  that  is,  analyzing  both 
emissions  and  consequences/ 
adaptations  issues  toother  to  better 
evafiiate  policy  options.  The  research 
will  involve  topics  that  arise  in  the 
context  of  intention,  such  as 
developing  response  surfaces  for 
reduced  form  models  of  the  natural 
climate  change  system.  Other  topics 
include  assessing  the  value  of  improved 
information  regarding  specific  elements 
of  the  system  and  decisionmaking  under 
uncertainty. 

Highlighted  Topic  (b):  Greenhouse  Gas 
Indices 

Potential  policy  instruments  to 
decrease  greenhouse  gas  emissions  may 
require  a  formula  for  trading  off  among 
the  gases.  This  research  will  be 
concerned  with  many  scientific  and 
economic  issues,  including  the  expected 
lifetime  of  the  different  gases,  their 
relative  absorbing  capacity,  the 
accounting  of  sources  and  sinks,  the 
resulting  atmospheric  concentrations 
over  time,  estimates  of  damage  that  vary 
over  time,  and  credits  or  debits  for  other 
economic  effects  (for  instance,  CFCs  as 
contributors  to  ozone  depletion  and  OO2 
increases  that  can  enhance  some  crops). 
This  research  should  develop  weighting 
procedures  to  allow  tradeoffs  among  the 
gases. 

3.  Sectoral  Studies 

This  research  will  make  up  some  of 
the  building  blocks  of  an  integrated 
assessment.  Research  will  focus  on  both 
the  determination  of  GHG  emissions 
and  the  potential  consequences  (damage 
functions)  of  global  change  as  it  relates 
to  energy. 

4.  International  Issues 

A  sophisticated  understanding  of  the 
international  flow  of  economic  goods  is 
necessary  for  developing  policies  that 
involve  other  coimtries.  Topics  in  this 
area  include  analysis  of  the  instruments 
for  influencing  change  in  other 
countries. 

5.  Assessments 

This  research  will  focus  on  assessing 
research  methods  and  results  for  the 
policy  process.  This  research  should 
anticipate  the  longer  term  needs  of  the 
policy  process. 

It  is  anticipated  that  up  to  $1  million 
will  be  available  for  grant  awards  dxiring 
FY 1993,  contingent  upon  availability  of 


appropriated  funds.  Funding  for 
multiple  year  grant  awards  is  also 
contingent  upon  availability  of  funds. 
Awards  are  expected  to  range  from 
$50,000  to  $150,000,  with  the  number  of 
awards  determined  by  the  number  of 
fundable  applications  and  the  total 
amount  of  funds  available  for  this 
program.  Teaming  or  collaborative 
stumes  with  national  laboratories  are 
encouraged. 

The  program  description  portion  of 
each  application  should  not  exceed  15 
double-spaced  10  pt  pages  with  one- 
indi  margins.  Lengthy  applications  are 
not  encouraged  and  may  ^  returned 
with  a  request  to  reduce  length. 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the  ER 
Special  Research  Grant  Application  Kit 
and  Guide  and  10  CFR  part  605.  The 
application  kit  and  guide  is  available 
from  the  U.S.  Department  of  Energy, 
Environmental  Sdences  Division,  Office 
of  Energy  Research,  ER-74,  Washington, 
DC  20585.  Telephone  requests  may  be 
made  by  calling  (301)  903~4208. 
Additional  information  pertaining  to  the 
Economics  of  Global  Change  resrarch 
program  is  also  available  by  calling  Dr. 
Houghton  (301)  903-8288. 

The  Catalog  of  Federal  Assistance  Number 
for  this  program  is  81.049. 

Issued  in  Washington,  DC  on  December  2, 
1992. 

D  J).  Mayhew, 

Director,  Office  of  Management,  Office  of 
Energy  Hesearch. 

(FR  Doc.  92-29912  Filed  12-8-92;  8:45  am] 
MUMQ  COOC  S460-01-M 


Office  of  Fossil  Energy 

[FE  Docket  No.  90-42-NQ] 

Sumas  Cogeneration  Co.,  L.P.;  Order 
Granting  Long-Term  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Srimas  Cogeneration  Company,  LF.  an 
authorization  to  import  from  Canada  up 
to  24,000  Mcf  of  natural  gas  per  day  and 
up  to  8  Bcf  of  natmral  gas  per  year  over 
a  20-year  term  beginning  in  the  first 
quarter  of  1993,  for  use  at  a  new  113 
megawatt  cogeneration  facility  near 
Sumas,  Washington. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
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Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  588-0478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  dmm^  Friday, 
except  Federal  holidays. 

Issued  in  Wariiington,  DC.  December  4, 
1992. 

Chaiias  F.  Vacak, 

Deputy  Auiskmt  Secretary  for  Fuels 
Progranu,  Office  of  Fossil  Energy. 

(FR  Doc.  92-29911  Filed  12-8-92;  8:45  am] 
BHXINO  CODE  S4S0-01-4I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4543-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwcurded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  natiure  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  January  8. 1993. 

FOR  FURTHER  INFORMATION  OR  TO  OBTAW 
A  COPY  OF  THIS  ICR,  CONTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Oflice  of  Pesticides  and  Toxic 
Substances 

Title:  Adverse  Reaction  Records  and 
Reporting — ^TSCA  section  8(c).  (EPA  ICR 
No:  1031.04;  OMB  No:  2070-0017)  This 
is  a  request  for  extension  of  the 
expiration  date  of  a  cvurently  approved 
collection. 

Abstract:  Under  section  8(c)  of  the 
Toxic  Substances  Control  Act  (TSCA), 
chemical  manufacturers  and  processors 
must  maintain  records  of  significant 
adverse  reactions  to  health  or  the 
environment  allegedly  caused  by  their 
products.  EPA  periodically  requires 
submissicm  of  an  abstract  of  these 
records.  The  Agency  uses  the 
information  to  assess  the  necessity  for 
regulatory  action  with  respect  to  a 
chemical. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  8  hours  for 
reporting  and  3.5  hours  per 


recordkeeper  annually,  lids  estimate 
includes  the  time  for  reviewing 
instructions,  seaidiing  existing  data 
sources,  gathming  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  iMormation. 

Respondents:  Chemical  manufacturers 
and  processors 

Estimated  No.  of  Respondents:  3 
respondents  for  reporting  and  9,518  for 
recordkeeping. 

Estimated  Total  Annual  Burden  on 
Respondents:  33,337  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  hH*  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM  223 Y).  401  M  Street,  SW., 
Washington,  DC.  20460. 
and 

Matthew  Mitchell.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,Wa8hingtCHi,  DC, 
20503. 

Dated:  December  3, 1992. 

Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[FR  Doc.  92-29857  Filed  12-8-92;  8:45  am] 
BiUJNQ  CODE  tSaO-BO-E 

[FRL-4543-8] 

National  Emlaaion  Standarda  for 
Hazardous  Air  Pollutanta;  CompHanca 
Extensions  for  Early  Reductions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  complete  enforceable 
commitments  received. 

SUMMARY:  This  notice  provides  a  list  of 
companies  that  have  submitted 
“complete”  enforceable  commitments  to 
the  EPA  under  the  Early  Reductions 
Provisions  (section  112(i)(5))  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990.  The  list  covers  commitments 
determined  by  the  EPA  to  be  complete 
through  October  1992  and  includes  the 
name  of  each  participating  company, 
the  associated  emissions  source 
location,  and  the  EPA  Regional  Office 
which  is  the  point  of  contact  for  further 
information.  This  is  one  of  a  series  of 
notices  of  this  type.  The  most  recent 
notice  listed  ten  sources  which  have 
had  commitments  deemed  complete  by 
EPA.  The  EPA  will  publish  additional 
lists  of  cmnplete  submittals  on  a 
monthly  basis,  as  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Beck  (telephone:  919-541-5421), 


Rkk  Colyer  (telephone:  019-541-5262), 
or  Mark  Moi^  (telephone:  010-541- 
5416),  Emission  Standards  Division 
(MD-13).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Galina  27711  for  general  information 
on  the  Early  Reductions  Program.  For 
further  information  on  specific 
submittals  received  under  the  Early 
Reductions  Program  contact  the 
appropriate  EPA  R^onal  Office 
represmitative  listed  below.  y 

Re^oo  I — Janet  Beloln  (817)  565-2734 

Region  D — Umesb 

Dholakia  or  Harish 

Patel  . .  (212)  264-6676 

Region  m — ^Jim  Baker  ......  (215)  597-3499 

Region  IV — ^Anthony 

Toney _  (404)  347-2864 

Region  V— John  Pavitt  ....  (312)  886-6858 

Re^on  VI — ^Tom  Driscoll  (214)  655-7549 

or  Tanya  Murray  .  (214)  655-7547 

Region  VII — Carmen 

Torres-Ortega  . . (913)  551-7873 

Region  VIH—Cory  Potash  (303)  293-1886 

Region  IX — Ken  Bigoe  (415)  744-1240 

Region  X— Chris  Hall  ......  (206)  553-1949 

SUPPLEMENTARY  MFORMATION:  Under 
section  112(i)(5)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990,  an  existing 
source  of  hazardous  air  pollutant 
emissions  may  obtain  a  B-year  extmsion 
of  compliance  vrith  an  emission 
standard  promulgated  under  section 
112(d)  of  the  CAA,  if  the  source 
achieves  sufficient  reductions  of 
hazardous  air  pollutant  emissions  prior 
to  certain  dates.  On  October  29, 1992, 
the  EPA  Administrator  signed  a  final 
rule  to  implement  this  “Ei^y 
Reductions”  provision.  The  final  rule 
will  be  publi^ed.in  the  Federal 
Register  in  the  near  future. 

^xirces  choosing  to  participate  in  the 
Early  Reductions  Program  must 
document  base  year  emissions  and  post¬ 
reduction  emissions  to  show  that 
sufficient  emissions  reductions  have 
been  achieved  to  qualify  for  a 
compliance  extension.  As  a  first  step 
toward  this  demonstration,  some 
sources  may  be  required  to  submit  an 
enforceable  commitment  containing 
base  year  emission  information,  or  if  not 
required,  may  voluntarily  submit  such 
emission  information  to  the  EPA  for 
approval.  As  stated  in  the  proposed 
E^ly  Reductions  rule,  the  EPA  vnll 
review  these  submittals  to  verify 
emission  information,  and  also  will 
provide  the  opportunity  for  public 
re\'iew  and  comment.  Following  the 
review  and  comment  process  and  after 
sources  have  had  the  chance  to  revise 
submittals  (if  necessary),  the  EPA  will 
approve  or  disapprove  the  base  year 
emissions. 

To  facilitate  the  public  review  process 
for  program  submittals,  the  proposed 
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rule  contains  a  commitment  by  the  EPA 
to  give  monthly  public  notice  of 
submittals  received  which  have  been 
determined  to  be  complete  and  which 
are  about  to  undergo  technical  review 
within  the  EPA.  Members  of  the  public 
wishing  to  obtain  more  information  on 
a  specific  submittal  then  may  contact 
the  appropriate  EPA  Regional  Office 
representative  listed  above. 

Seventy-six  enforceable  commitments 
have  been  received  by  EPA,  and  twelve 
have  been  determined  to  be  complete  to 
date.  Some  of  the  early  reductions 
submittals  received  actually  contain 
multiple  enforceable  commitments;  that 
is,  some  companies  have  decided  to 
divide  their  particular  plant  sites  into 
more  than  one  early  reductions  source. 
Each  of  these  sources  must  achieve  the 
required  emissions  reductions 
individually  to  qualify  for  a  compliance 
extension.  The  piuqiose  of  today’s  notice 
is  to  add  commitments  from  Monsanto 
and  Dow  Coming  to  the  previously 
published  list  of  commitments  that  have 
been  determined  to  be  complete  by  EPA 
under  the  Early  Reductions  Program. 
Since  the  last  notice,  EPA  has  deemed 
complete  one  commitment  from 
Monsanto  for  a  source  in  Sauget,  Illinois 
and  one  from  Dow  Coming  for  a  source 
in  Midland,  Michigan.  As  the  remaining 
submittals  are  determined  to  be 
complete,  they  will  appeeir  in 
subsequent  monthly  notices. 

At  a  later  time  (most  likely  within  one 
to  three  months  of  today’s  date),  the 
EPA  Regional  Offices  will  provide  a 
formal  opportunity  for  the  public  to 
comment  on  the  submittals  added  to  the 
list  by  today’s  notice.  To  do  this,  the 
Regional  Office  will  publish  a  notice  in 
the  source’s  general  area  annoimcing 
that  a  copy  of  the  source’s  submittal  is 
available  for  public  inspection  and  that 
comments  will  be  received  for  a  30  day 
period. 


*1110  table  below  lists  those  companies 
that  have  made  complete  enforceable 
commitments  or  base  year  emission 
submittals  vmder  the  ^ly  Reductions 
Program  through  October  30, 1992. 
These  submittals  are  imdergoing 
technical  review  within  the  EPA  at  this 
time. 


Table  1 

[Comptete  enforceabla  commitments  M  of  October 
30. 1992] 


Company 

Location 

EPARe- 

Oton 

1.  Kaiama  Chemical, 

Kaiama,  WA  ... 

X 

kic. 

2.  Amoco  Chamicai 

Texas  City,  TX 

VI 

Co.  (Ural  source). 

3.  Amooo  Chemical 

TaxasCliy,TX 

VI 

Co.  (second  source). 

4.  Johnson  &  Johnson 

Shennan,TX  .. 

VI 

Mecical,  Inc. 

5.  PPG  Industries . 

Lake  Charles, 
LA 

VI 

6.  ANIed-Signal  (first 

Baton  Rouge, 

VI 

source). 

LA. 

7.  ANIed-SIgnal  (sec- 

Baton  Rouge, 

VI 

ond  source). 

LA 

8.  AlUed-SIgnal  (third 

Baton  Rouge, 

VI 

source). 

LA 

9.  AlUed-Slgnal  (first 

Ironton,  OH . 

V 

source). 

10.  AUled-SIgnal  (sec- 

Ironton,  OH . 

V 

or)d  source). 

11.  Monsanto . 

SaugeL  IL . 

V 

12.  Dow  Coming . 

Midland,  Ml . 

V 

Dated;  December  2, 1992. 


Michael  Shapiro, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  92-29856  Filed  12-8-92;  8:45  am] 
MLUNO  CODE  SSSO-SO-M 


IOPP-66167;  FRL  4170-4] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  Section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodentidde  Act  (FIFRA) 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
March  9, 1993,  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
220,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fimgicide  and  Rodentidde 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
filler  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  68 
pestidde  products  registered  \mder 
Section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  l.  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemicai  Name 

000100-00622 

Atratol  90 

2-Chloro-4-(ethylamino)-6-(isopropylamino)-s-triazine 

000100-00706 

Rifle  Herbicide 

Methyl  2-(QI{4,6-bls(dlfluoromethoxy)-2-pyrimidinyl-amino-cartx>nyl  amino-sulfonyl 
benzoate 

000100  DE-89-0002 

Tilt  Fungicide 

1  -((2-(2,4-Dichlorophenyl)-4-propyl-1 ,3-dioxolan-2-yl)  methyl)-1  H-1 ,2,4-trtazole 

000100  IN-89-0001 

Tilt  Fungicide 

1  -((2-(2,4-Dlchlorophenyl)-4-propy1-1 ,3-dioxolan-2-y0  methyO-l  W-1 ,2,4-tria20lo 

000100  LA-89-O002 

Tilt  Fungicide 

1  -((2-(2,4-Dichlorophenyl)-4-propyl-1 ,3-dloxoian-2-yl)  methyO-l  H-1 ,2,4-triazole 

000100  NC-89-0006 

Tilt  Fungicide 

1-((2-(2,4-Dichlorophenyl)-4-propyi-1 ,3-dioxolan-2-y0  methyO-1H-1,2,4-trlazole 

000100  TN-89-0002 

Tilt  Fungicide 

1  -((2-(2,4-Dichlorophenyl)-4-pfopyl-1 ,3-dioxolan-2-yl)  methyO-1  H-1 ,2,4-trlazoie 

000121-00042 

Cutter  Back  Yard  Insect  Repellent  Spray 

Af,H-Dlethyl-meta-toluamlde  and  other  Isomers 

000121-80043 

Cutter  for  Kids  Insect  Repellent  Spray 

A/.H-Dlethyl-meta-toluamide  and  other  isomers 

000335  AZ-91-0014 

Maneb  80 

Manganese  ethylerrebis(dlthiocart>amate) 

000499-00181 

Whitmire  Ticks-Off  RepellenI 

Butoxypoiypropylene  glycol 
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Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 

Registration  No.  | 

Product  Name 

Chemical  Name 

j 

Rotenone 

Cube  Resins  other  than  rotenone 

A/,A/-Dlathyt-mota-toluamide  and  other  leomsrs 

00049S-00267  • 

Whitmira  Regulator  Pt  411 

Ethyl  2-<pphenoxyphenoxy)ethyl  carbamate 

000489-00338  j 

1 

i 

P^  Outdoor  Lotion 

S-Chloro-2-<2,4-(ichtorophenoxy)phenol 

Zirconium  oxide 

1 ,2,3-Propanetilol,  nxxK>(4-aminoben2oate) 

A/,AFDielhyi-meta-toluamlde  arxf  other  isornera 

000488-00340  | 

3 

3 

P/P  Outooor  Lotion 

5-Chloro-2-<2,4-dtohlorophenoxy)phenoi  , 

Zhconium  oxide 

1,2,3-Propanettlol,  mono<4-amirK>benzoate) 

AI,N-Oiathyt-meta-toluamlde  and  other  Isomers 

000499-00356  ' 

1 

Whitmire  Ineect  Repellent  Stick  No.1 

NOctyl  bicyclohepterw  dkarboxlmide 

N,N-Dieth>4meta-toluamide  and  other  Isomers 

000655-00148  j 

Prentox  80%  Malathlon  EmuWfiable  Concentrate 

O.O-Dimethyl  phoaphorodHhioata  of  diethyl  msrcaptoauocinats ' 

000629-00217  [ 

SA-50  Grand  Benomyl  Fungicide 

Melhyl  1-<butylcatbamoyl)-2-benzlmidazolecatbamate 

001021-01595  i 

Pro  KM  Roach  &  Ant  Duet 

/Ulphatic  petroleum  hydrocarbons 

(Butylcaibityl)(6-p(opylplpeforyyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

Silica  gel 

001021  OR-ee-ooii  i 

Mgk  Big  Game  RepellenI  Powder  Bgr-P 

Putrescent  whole  egg  solids 

001386-00576  | 

Unioo  Snail  and  Slug  Pallets  •  M 

4-<Methylthio)-3,5-xylyl  methylcatbamate 

001838-00048 

BTC  612 

Isopropanol 

Octyl  dodecyl  dimethyl  amnwnium  chloride 

002835-00400  1 

Dlbront(r)  4  Duet 

1.2-Dlbromo-2.2-dk:hloroethyl  dbnethyl  phosphate 

003125  MI-80-0003  i 

Oyrene  50%  Wettable  Powder 

2,4-Dlchloro-6-(ochloroanillno)-a-tria2ine 

003234-00029 

1 

Pax  Total  for  Lawns 

2,4-Olchlorophenoxyacelic  add 

NOIeyl-1,3-propylenediamlne  2,4-dlchioropher»xyacetate 

Dimethylamins  2-<2-methyl-4-chloropherx>xy)propionate 

Dimeth^  tetrachloroteraphthalate 

004816-00255 

Drk)n6  79700  Insecticide 

(Butylcatbityl)(6-propylplperonyl)  ether  80%  and  related  compounds  20% 

PyreIhrinB 

Silica  gal 

004816-00326 

Niagara  Dilone  Dust  Base  Insecticide  Code  797.01 

(Butylcaibityt)(6-propylpiperonyl)  ether  80%  and  rsiatad  compounds  20% 

PyrMhrins 

SWcagel 

004816-00346 

Niagara  Corxiitioned  Drt-Die  Dust  Base 

Butoxypolypropylene  giyool 

Smcagel 

004816-00367 

Orione  Insecticide  Spray 

(ButylcaibitylHB-propylpiperonyl)  ether  80%  and  rsiatad  compounds  20% 

Pyrethrins 

Silica  gel 

004816-00412 

Flea  &  Tick  Insecticide  Powder 

1  -Napthyl-AFmethylcarbamate 

(But^rbitylK6-propylplperonyl)  ether  80%  and  related  compounds  20% 

Pyrdhrlne 

SWcagel 

004816-00427 

Flea  and  Tick  Powder  Insecticides 

1  -Napthyl-AFmethylcarbamate 

(But^rbltylK6-propylplperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

SWcagel 

004816-00618 

0(1-Bye 

(ButylnibitylK6propylplperonyl)  alher  80%  and  relatsd  compounds  20% 

Pyrdhrins 

SWcagel 

004816-00692 

Double-Action  Flea  8  Tick  Powder  II 

- 

(Butylcart)ityQ(6-propylplperonyO  ether  80%  and  related  compounds  20% 

Pyrethrlna 

SWcagel 

004816-00702 

Pyranone  II  Pet  Powder 

(Butylcarbilyl)(6propylpipsronyl)  ether  80%  and  rsiatad  compounds  20% 
Pyraihrine 

SWcagel 

0048^6  NC-85-0002 

Parmanone  Tick  RepeHent 

Cydopropanecatboxylic  add,  3-(2,2-dichk>roelhenyl)-2,2-dknethyl-, 

005412-00005 

]  No.38  Citrus  Pads-BIphenyl  Treated 

Biphenyl 

005481-00239 

j  Akx)  Pfintrex  2-5g 

j 

2-Chioro-4-<ethylamlno)-6-<isopropylamino)-e4i1azine 

2-Chk>ro-4,6-bls(etnylamlno)-a-trta2ine 

005887-00052 

1  Biack  Leaf  Fora  Lawn  Fungicide 

Zinc  ion  and  manganaee  olhylenebisdMhIocarbamate,  ooordkwtion  produd 

006330-00017 

1  Perma-Guard  Pet  Insecticide  D-32 

2-Melhyl-4-oxo-3-{2-propenyO-2-cydopanlar>-1-yl  2,2-dbnelhyl-3-(2- 
Plnedl 

Pyrethrins 
Sacon  dioxide 
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RagMratkm  No. 

Product  Name 

Chemical  Name 

007176-00012 

Butcher's  Ctodmrorfc  DWnlactant  Deodorizer  Spray 

leoproparx)l 

Akyr  dknethyl  benzyl  ammonium  chioride  *(60%C14, 30%C16. 8%C18, 5%C12) 
Alc^  dknethyl  etftyibenzyl  ammonium  chkxtda  *(68^12,  32^14) 

006660-00092 

Brush  a  Weed  KMer 

Ammonium  suMamate 

006660-00116 

Liquid  Edger  Ready  To  Use  Herbicide 

Ammonium  suHamate 

006764-00014 

Frsahgsfd  110 

2,0-Dichloro-4-nltroanlilne 

010182-00246 

Sulan  *  Atrazine  4.4f  Selective  Herbicide 

SEthyi  dNsobutylthiocarbamate 

2-Chloro-4-{ethylamino)-6-<laoprapylamino)-e4rlazirw 

010182-00247 

Sulazine  ♦  6.25  ME  SeiecSva  Herbicide 

S^thyl  dHsobutylthiocaibamate 

2-Chloro-4-{elhylarnino)-6-<lsopropyl8rnltio)-e-tiiazine 

010182-00309 

Atra-Bula  Flowabie  Herbicide 

SEthyi  dkaobutylthiocarbemels 

2-ChlorD-4-<ethylamino)-6-<iaopropyiamlno)-e-triazine 

010182-00310 

AHabulcSr- 

S-Ethyl  dllaobutylthiocafbemafe 

2-ChlorD-4-<ethylamlno)-6-(leopropytwntno)-e-tilai*ie 

010182-00328 

Baq-ZIne  90K3ranuiar  Aigicide 

2-ChiotD-4,6-bis(elhylarnino)-»ti1a2lne 

010349-00011 

Nakx)  Adocide 

Alkyr-N,AR)i8{2-hydroxyethyl)amine  *(100%  C12-C18) 

AIT^olyelhoxyiated  oleylamirte 

010370-00187 

Oiathrin  Plus  Roach  and  Ant  Porwder 

O.O-Diethyl  C>^2-i8apropy1-6-rnethyl-4-pyiimi(inyi)  phoephorothioate 
(ButylcarbttyiHS-prop^ip^peronyO  ether  80%  and  reiated  compounds  20% 

P^ethrins 

SAcagel 

011556-00055 

Cutter  Trichiorfon  Corx»ntrate 

Dimethyl  (2,2,2-trlchioto-1-hydroxyelhyl)ph08phonata 

011550-00109 

Epco  Trichiorfon  80%  Soluble  Powder  Animal  Inaectl- 
dde 

Dimethyl  (2,2,2'trlchloro-1-hydroxyelhyl)pho6phonele 

011556-00110 

Best  4  Servis  Brand  Navunex  80%  Soluble  Powder 
Animall 

Oknelhyl  (2,2.2-trichloro-1-hydtDxyelhyl)pho8phonals 

011656-00028 

Thiodan  3E  Insecticide 

6,7S.9,10-Hexachloro-1 ,5.5a, 6,9, 9a-hexahydro-6,9-mettiano-2, 4,3- 
benzodk>xathiepln-3-o)dde 

019719-00346 

Liquid  Edger 

Ammonium  suifamate 

028293-00177 

Flea  and  Tick  Powder 

1  -Napthyl- A^methyicarbamate 

Karoeerre 

(Butylcatbityi)(6-propylplperonyl)  ether  80%  and  related  compounds  20% 

Pyiethrins 

SWcagel 

034704-00575 

Hopkirts  Mesrepei 

4-(Melhylthio)-3,5-xylyl  m^hylcaibamate 

034704-00606 

Ttanaamine  OA-30  Herbicide  2,4-0 

N.NOimelhyl  oleyl-linoieyl  amine  2,4-dichiorophenoxyacetate 

034704  NC-91-O017 

Sdeiban  75  Wdg 

2,6-Dichk>rT>-4-nitroaniline 

034704  NV-69-0001 

Clean  Crop  Botran  75  Wdg 

2.6-Dichloro-4-nitroarriline 

034704  OR-89-0007 

BotranTSW 

2,6-Dichior(M-nitroanlllne 

034704  WA-69-0017 

Botran  75-W 

2,6-DichiotD-4-nilroanlline 

040925  FL-78-0006 

Ortho  DIbrom  14  Concentrate 

1,2-Dt>romo-2,2-dichioroe6iyl  dkneSiyl  phosphate 

047000-00030 

Economy  Pet  Powder 

SuloxypolyprDpylene  glyooi 

(Butylnibi^e-propylpiperonyO  ether  80%  and  related  compounds  20% 

Pyiethrins 

SMcagel 

Ammonium  fluosUicate 

055947  OR-00-0012 

Spur  22  EW  insecticide 

AH2-Chk)iD-4-trlfluorornelhyqphan/)-OL-velina  (4-)-cyano(3-phenaKyphany0methyl 
aster 

059639-00050 

Dtorom  Sevin  4-10  DuM 

1,2-Oibromo-2,2-dk:hloroe1hyl  dimethyl  phosphate 

1-fli4>thyl-AAmethylcaibamate 

059639  CA-90-0011 

Stug-Geta  SnaN  a  Slug  Balt  (pelieted) 

4-(Methylthlo)-3,S-xylyl  methyicaibemate 

063862-00001 

Ola-Pura 

Siiioon  dtoxide 

064160  AZ-ei-0003 

DuPont  Gold  Creet  TrttMJte  Termiticida/insecticide  Cotk 

4-Chk)rD-elpha-<1-msthyiethyl)benzsneaoetic  add,  cyano(3-phen(Myphanyl)methyl 

eater 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  vdll  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90^ay  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 

Company  Namt  and  AddiBM 

000100  Ctw-Gaigy  Cocp.,  Box  18300,  Graanstora,  NC  27419. 

000121  MHea  Inc.,  Conaumar  HouaahoWProductaOlvWoa  7123  W.esihStiaaL  Chicago,  IL  606.38 
C00335  EH  Atocham  NA  Inc.,  Thraa  Paiinray,  Room  820,  Philadelphia,  PA  19102. 

000499  Whitmira  Raaaaich  Labonrtodae,  Inc.,  3568  Traa  CL  Industrial  Bivd.,  St  Louis,  MO  63122. 

000655  Pranlisslnc.,C.B.  2000,  Roral  Park,  NY  11002. 

000829  Southern  AgrtcuNural  Inaectlcidea.  Inc.,  Box  218,  Palmetto,  FL  34220. 

001021  McLaughHn  Gomnley  King  Co.,  8810  Tenth  Ava.  North,  Minneapolis,  MN  55427. 

001386  Univaiaal  Cooperativas  Inc.,  Box  460, 7801  Metro  Parkway,  Minneapoils,  MN  55440. 

001839  Stepan  Co.,  22  W.  Frontaga  Rd.,  NorthIMd,  IL  60093. 

002935  WMbur  EMs  Co.,  191  W.  Shaw  Ava.,  Fraano,  CA  93704. 

003125  MUes  Inc.,  Agrtcultuta  DMsioa  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City,  MO  64120. 

003234  Pax  Co.,  560  W.13lh  South,  SaHLM(eClty,UT  84115. 

004816  Rousaal  E.H.,  809  Harrtaon  StiaeL  Frsnch  Town,  NJ  06825. 

005412  CHnts-Pak,  5  W.  Washington  Ava.,  Yakima,  WA  98903. 

005481  Amvac  Chamical  Corp.,  4100  E.  Washington  Blvd,  Los  Angeles,  CA  90023. 

005687  WNbur-EUis  Co.,  Box  9518,  Fresno,  CA  93792. 

006330  Wallace  C.  Thaip,  Universal  Oiatombsinc,  410  12th  St.,  NW,  Albuquerque,  NM  87102. 

0071 76  Butcher  Co,  120  BaiHett  SL  Martborough,  MA  01752. 

008660  TheAndersons,  Box  119,  Maumee,  OH  43537. 

008764  FMC  Corp.,  Box  1706,  Lakeland,  FL  33802. 

010182  ICI  Americas  Inc.,  Agricuttural  Products,  New  Murphy  Rd.  &  Concord  Pike,  WNmlngton,  DE  19897. 

010349  Nakx)  Chemic^  Co.,  Box  87,  Sugar  Land,  TX  77487. 

010370  Roussel  E.H.,  809  Harrison  St,  Franchkrwn,  NJ  06825. 

011556  MHesInc.,  Animal  Health  Division,  Box  390,  Shawnee  Mission,  KS  66201. 

011656  Western  Farm  Service,  bK.,  Box  1168,  Fresno,  CA  93715. 

019713  Draxel  Chemical  Co,  Box  9306,  Memphis,  TN  38109. 

028293  Unicom  Laboratories,  1002  118th  Ava  N.,  St.  Petersburg,  FL  33716. 

034704  Plane  Chemical  Co.,  Inc.,  do  William  M.  Mahiburg,  Box  667,  Greeley,  CO  80632. 

040925  Florida  A  &  M  University,  John  A.  Muirarman,  Sr  Research  Laboratory,  4000  Franklord  Ava.,  Panarrra  City,  FL  32405. 
047000  Chem-Tech,  Ltd.,  4515  Fleur  Dr.,  i303,Des  Moines,  lA  50321. 

055947  Sandoz  Agro,  Inc.,  1300  E.  Touhy  Ave.,  Des  Ptairres,  IL  60018. 

059639  Valent  U.SA  Corp.,  do  ICI  Americas,  Inc.,  Concord  Pike  &  New  Murphy  Rd,  Wrlmington,  DE  19897. 

063862  Dia-Pura  Co.,  Ltd,  7621  UWe  Ava.,  Suite  200,  Charione,  NC  28226. 

064160  Roussel  Bio  Corp.,  Lawn  &  Garden  Division,  3741  Red  Biutf  Rd.  •  Suite  200,  Pasadena,  TX  77503. 


EPA 

Company 


III.  Loss  of  Active  Ingredients 

Unless  these  requests  for  cancellation 
are  withdrawn,  four  pesticide  active 
ingredients  will  no  longer  appear  in  any 
registered  products.  Those  who  are 


concerned  about  the  potential  loss  of 
these  active  ingredients  for  pesticidal 
use  are  encouraged  to  work  directly 
with  the  registrants  to  explore  the 
possibility  of  their  withdravring  the 


request  for  cancellation.  These  active 
ingredients  are  listed  in  the  following 
Table  3  with  the  EPA  Company  Number 
of  their  registrants: 


Table  3.  ■—  Active  Ingredients  Which  Would  Disappear  As  A  Result  of  Registrants*  Requests  to  Cancel 


CAS  No. 

Chemical  Name 

EPA  Com¬ 
pany  No. 

71786-60-2 

Alkyr-N,AH>ls(2-hydrocyethyl)amine  *(100%  C12-C18) 

010349 

55256-32-1 

Dimethyl  oleyl-lbx>leyl  amine  2,4-dichlorophenoxyacetate 

034704 

10361-16-7 

Octyl  dodecyl  dimethyi  ammonium  chkHide 

001839 

26635-93-8 

Polyelhoxylated  oleylamine 

010349 
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IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  Mai^  9, 1993.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  elective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 

The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency’s  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  pioduct-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  acticm. 
Unless  the  provisions  of  ui  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
d  stributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affect^  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 


Dated:  Novwnber  27, 1992. 

Douglas  O.  Campt, 

Director,  Office  of  Peetkide  Programs. 

(FR  Doc.  92-29593  Filed  12-8-92;  8:45  am] 
BHJJNQ  cooe  MSe-M-S 


[PP 1G4006/T630;  FRL  4179-31 

DowElanco;  Establishment  of 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
herbicide  N-(2,6-difluorophenyl)-5- 
methyl-(l  ,2,4)-triazolo[l  ,5al-pyrimidine- 
2-sulfonamide  (coded  Flumetsulam)  in 
or  on  the  raw  agricultural  commodity 
soybeans  at  0.05  part  per  million  (ppm). 
DATES:  This  temporary  tolerance  expires 
September  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller,  Product  Manager 
(PM)  23,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  2(^60. 
Office  location  and  telephone  number: 
Rm.  237,  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  703-305-7850. 
SUPPLEMENTARY  INFORMATION: 
DowElanco,  Quad  IV,  9002  Purdue  Rd., 
has  requested  in  pesticide  petition  (PP) 
1G4006,  the  establishment  of  a 
temporary  tolerance  for  residues  of  the 
herbicide  N-(2,6-difluorophenyl)-5- 
methyl-(l  ,2,4)-triazolo(l  ,5a]-pyrimidine- 
2-sulfonamide  (coded  Flumetsulam)  in 
or  on  the  raw  agricultiural  commodity 
soybeans  at  0.05  part  per  miliicm  (ppm). 
This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultimil  commodity  when  treated  in 
accordance  with  the  provisions  of  the 
experimental  use  permits  62719-EUP-16 
and  62719-EUP-17,  which  are  being 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act 
(FIFRA),  as  amended  (Pub.  L.  95-396, 

92  Stat.  819;  7  U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  established  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permits  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 


2.  Dov^lanco  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distributiao,  and 
performance  and  cm  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Dri^  Administration. 

This  tolerance  expires  September  4, 
1994.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiraticm  date  will  not  be  fxmsidered 
actionable  if  the  pesticide  is  legally 
applied  during  tl^  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permits  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  um  permits 
are  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

Hie  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Requlatory  Flexibility  Act  (Pub.  L  96 
354,  94  Stat.  1164,  5  U.S.C  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  ot 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  publi^ed  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Dated:  November  9. 1992. 

Lawrence  E.  Culieen, 

Acting  Director.  Registratioa  Dhrisioa,  Office 
of  Pesticide  Programs. 

(FR  Doc.  92-29591  Filed  12-8-92;  8:45  am] 
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[OPR-6616ft;  FRL  4174-7) 

Notice  of  Receipt  of  Requeste  to 
Vduntarliy  Cancel  Certain  Peeticlde 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

StMMARY:  In  accordance  with  Section 

6(f)(1)  of  the  Fedwal  Insecticide^ _ 

Fungicide  and  Rodentidde  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
voluntarily  cancel  certain  pestidde 
registrations. 
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DATES:  Unless  a  request  is  Kvithdiawn  by 
March  0, 1093,  ordm  %viU  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW,  Washington,  DC  20460. 
Office  location  for  commercial  corurier 
delivery  and  telephone  number.  Room 
220,  Crystal  Mall  No.  2, 1921  Jefferson 


Davis  Highway,  Arlingtoo,  VA.  (703) 
305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Fedwal 
Insecticide,  I^mgicide  and  Rodentidde 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
forther  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 


in  the  Federal  Regisler  befne  acting  on 
the  request 

EL  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  16 
pesticide  products  registered  under 
Section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1: 


Table  1.  —  Registrations  With  Pendinq  Requests  for  Cancellation 


fl«eMmflon  Na 


Product  name 


Chemical  name 


Unless  a 


is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  redstrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicwle  registrant  directly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
and  addresses  of  record  for  all  regjirtrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 


EPA 

oon^ 


D00070 

000239 

000486 

002217 

002748 

C09444 

010182 

040286 

051793 


Table  2.  —  Registrants  Requesting  voluntary  Canceuation 


Company  name  and  addtBM 


Wttxir^lla  Co..  Bom  18468,  Fraano,  CA  93755. 

Chevron  Chemical  Co..  Ragisaatian  8  RaguMoiy  ANalm  Dept,  940  Itenaloy  StraeL  Richmond,  CA  94804. 
WhKmIra  Raaaarch  LatMmtoriaa.  Inc.,  3568  Traa  CL.  InduatrW  Blvd..  81  Louis,  MO  63122. 

PBPQoidon  Coip..  1217  W.  12tti  StraaL  Bov  4090.  Kansas  CNy.  MO  84101. 

Aosto  Agdcuauro  Charalcais  Coip.,  One  Holow  Lana,  Lake  Succasa,  NY  11042. 

WslailMjry  Companlaa  Inc.,  100  Calhoun  SL,  Box  640,  Indapandanca,  LA  7044a 

ICI  Aiaartcae  Inc.,  AgrtouSunl  Produda,  New  Murphy  Rd.  8  Concord  P8ia.  YMmlngKin,  OE  19887. 

Oagaach  Amartca,  Me..  Box  lie,  Wayars  Cava.  VA  24488 

RSR  Laboiatorlaa.  Me..  601  FNlh  St.  BiMoL  TN  37620. 
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Table  2.  —  Registrants  Requesting  Voluntary  CANCELLA-noN—Continued 

ERA 

company  Coinpany  nama  and  address 

No. 

055947  Sandoz  Agro,  Inc.,  1300  E.  Touhy  Ava..  Das  Plaines,  IL  60018. 

063862  Ola-Pure  Co.,  Lid,  7621  Utda  Ava.,  SuHa  200,  Ctiailotte,  NC  26226. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  March  9, 1993.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

rv.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 

The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  one  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency’s  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26, 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  ell  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 


effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provid^  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affect^  product(s).  Exceptions  to  these 
general  i^es  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

Dated:  November  27, 1992. 

Doii^as  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  92-29590  Filed  12-8-92;  8:45  am] 
BtLUNQ  CODE  KtOSO-f 


IOPP-34037;  FRL  4174-8] 

Notice  of  Receipt  of  Requeets  for 
Amendmente  to  Delete  Uee  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 


deletions  and  the  deletions  will  become 
effective  on  March  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (H7502C). 
Environment^  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  cornier 
delivery  and  telephone  number:  Room 
220,  Crystal  Mall  No.  2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761, 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  fiem  registrants 
to  delete  uses  in  the  three  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  num^r,  product  names  and 
the  specific  uses  deleted.  Users  of  these 
products  who  desire  continued  use  on 
crops  or  sites  being  deleted  should 
contact  the  applicable  registrant  before 
March  9, 1993,  to  discuss  withdrawal  of 
the  applications  for  amendment.  This 
90-day  period  will  also  permit 
interested  members  of  the  public  to 
intercede  with  registrants  prior  to  the 
Agency  approval  of  the  deletion. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 

Registration  No.  Product  No.  Delete  from  label 

000358-00137  SMOKE'em  Orourtd  wasp,  mole  burrows. 

062719-00094  Balan  E.C.  Herbicide  Alfalfa,  birdsfoot  trefoil,  dover  (alsike,  ladlon  &  red),  direct  seeded  lettuce. 

062719-00129  Balan  Dry  Fk>wable  Selective  Herbicide  Alfalfa,  birdsfoot  trefoil,  clover,  (alsike,  ladino  &  red),  direct  seeded  lettuce. 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  m  Certain  Pesticide  Registrations 

EPA 

CoiTipany 

No. 

Conoany  Name  and  AddfMS 

NOTT  MIg  Ca,  Inc.,  P.O.  Box  685,  Ptosaanl  Vatey,  NY  12568. 

DowEMnoo,  8002  PiMkM  Road,  IndMnapoiis,  IN  46268. 

m.  Existing  Slocks  Provinoiis 
The  Agency  has  authorized  registrants 
to  sell  or  dispute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions  .. 
have  been  imposed,  as  in  special  review 
actions. 

Dated;  November  27, 1992. 

Douglas  D.  CampI, 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc  92-29598  Filed  12-8-92;  8:45  am] 
BiujNO  cooe  ssaaeo-p 


[PF-S68:  FRL-<4168-2] 

Fenpropatttfln;  Pesticide  Tolerance 
Petitions  and  Food/Feed  Additive 
Petitions  from  Valent  U.SJL  Corp. 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  This  notice  announces  filings 
for  pesticide  petitions  (PP)  and  for  food 
and  feed  additive  petitions  (PAP) 
proposing  the  establishment  of 
regulations  for  residues  of  the  pesticide 
chemical  fenpropathrin  in  or  on  various 
agricultural  commodities  and  food  and 
feed  commodities.  Valent  U.S.A.  Corp. 
submitted  these  petitions. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Resprmse  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  ^vironmmital 
Protection  A^ncy,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  not^.  All  written 


comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  e.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRooca,  Product 
Manager  (PM  13),  Registration  Division 
(H-7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number. 
Rm.  202,  CM  #2, 1921  Jefferson  Davis 
Hv^.,  Arlington.  VA  22202,  (703)-305- 
6100. 

SUPPLEMENTARY  MFORMATKW:  EPA  has 
received  from  Valent  U.S.A.  Corp.,  1333 
North  California  Blvd.,  suite  600,  P.O. 
Box  8025,  Walnut  Creek.  CA  94596- 
8025,  pesticide  petitions  (PP)  and  food/ 
feed  additive  petitions  (FAP)  as  follows, 
proposing  the  establishment  or 
amendment  of  reflations  for  residues 
of  the  pesticide  cmemical  fenpropathrin 
(aypfra-cyano-3-phenoxybenzyl  2,2,3,3- 
tetramethylcyclopropanecarboxylate)  in 
or  on  various  agricultural  commodities 
and  food  and  f^  commodities.  The 
filings  are  as  follows: . 

1.  PP  1F3949.  Valent  has  submitted 
PP  1F3949  proposing  that  40  CFR  part 
180  be  amencM  to  establish  a  tolerance 
for  fenpropathrin  in  or  on  grapes  at  5 
parts  per  million  (ppm)  and  in  or  on 
oranges  at  2  ppm. 

2.  PP  2F4144.  Valent  has  submitted 
PP  2P4144  proposing  that  40  CFR  part 
180  be  amend^  to  establish  tolerances 
for  fenpropathrin  in  or  on  cottonseed  at 
1  part  per  million  (ppm);  meat  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.02  ppm;  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.02 
ppm;  mi&  fat  (reflecting  0.03  ppm  in 
whole  milk)  at  0.07  ppm;  and  poultry 
meat,  fat,  and  meat  byproducts  and  eggs 
at  0.02  ppm. 

3.  FAP  2H5639.  Valent  has  submitted 
FAP  2H5639  proposing  that  40  CFR  part 
185  be  amended  to  establish  a  tolerance 
of  15  ppm  for  raisins  and  160  ppm  for 
orange  oil  and  to  establish  under  40  CFR 
part  186  a  tolerance  of  45  ppm  for  raisin 
waste,  35  ppm  fm*  grape  pomace,  wet 
and  dry,  and  8  ppm  for  orange  pulp, 
dry.  Tffis  notice  of  the  petition 
supersedes  the  notice  of  the  petition 
that  appeared  previously  in  the  Federal 
Register  of  June  10. 1992  (57  FR  24647). 


4.  FAP  2H5648.  Valent  has  submitted 
FAP  2H5648  proposing  that  40  CFR  part 
185  be  amended  to  establish  a  tolerance 
for  fenpn^thrin  in  or  on  cottonseed  oil 
at  3  ppm  and  that  40  CFR  part  186  be 
amended  to  establish  a  tolerance  for 
fenpropathrin  in  or  on  cottonseed 
soapstock  at  2  ppm. 

Andiority:  7  U.S.C  138a. 

Dated:  November  21. 1992. 

Lawrence  E.  Calieni, 

Acting  Director,  Hegistration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  92-29758;  Filed  12-8-92;  8:45  am) 
aaLSM  oooa  «eo-8»-F 


[OPPT-61810;  Fm.-4177-ai 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Re^ster  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  17  such  PMNs  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

P 93-87, 93-88,  January  26. 1993. 

P  93-89, 93-90,  93-91,  93-92,  93- 
93,  January  27, 1993. 

P  93-94,  January  28, 1993. 

P  93-08,  Februaipy  1, 1993. 

P  93-99,  January  30, 1993. 

P  93-100, 93-101, 93-102, 93-103, 
93-104,  93-105, 93-106,  January  31, 
1993. 

Written  comments  by: 

P  93-87,  93-88,  December  27, 1992. 

P  93-89, 93-90,  93-91.  93-92,  93- 
93,  December  28. 1992. 

P  93-94,  December  29, 1992. 

P  93-98,  January  2. 1993. 

P  93-99,  December  31, 1992. 
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P  93-100, 93-101,  93-102,  93-103, 
93-104, 93-105, 93-106,  January  1. 
1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  “(OTPTS-51810)”  and  the 
specific  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Invention  and  ^ 
Toxics,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Rm.  Lr-100, 
Washi^on,  DC.  20460,  (202)  260-3532. 
FOR  FURTHER  V4FORIIAT10N  CONTACT: 
Susan  B  Hazen,  Acting  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-545, 401  M  St..  SW..  Washington.DC, 
20460  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

pa>-S7 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P03-SS 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 
Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

PQ3-S9 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P93-M 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P9>-S1 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  ^nfidential. 

PM-M 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrie 
sealant.  Prod,  range:  Confidential. 


P99-n 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

PSS-M 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
naphthalene  sulfonic  add,  alkali  salt. 

Use/Import.  (S)  Reactive  dye  for 
textile.  Import  range:  Confidential. 

PW-M 

Manufacturer.  Ciba-<^igy 
Corporation. 

Chemical.  (S)  1,2-Ethandiol, 
monosodium  salt. 

Use/Production.  (G)  Catalyst.  Prod, 
range:  Confidential. 

PS3-M 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetoacetylated  alkane. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

pe>-ioo 

Importer.  Qba-Geigy  Corporation. 
Chemical.  (G)  4,4'-(l- 
Methylidene)bisphenol,  polymer  with 
chloromethyl)oxirane,  4,4'- 
(methyldiene)bis(2,6-dibromopheno)cmd 
a  polyepoxide. 

Use/Import.  (S)  Resin  component  of 
composites  or  pre-pregs  for  printed 
wiring  board  laminates.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  100-2737  mg/kg  spedes  (rat). 
Acute  dermal  toxidty:  11)50  13  g/kg 
spedes  (rabbit).  Eye  irritation:  strong 
spedes  (rabbit).  Skin  irritation:  slight 
spedes  (rabbit). 

P  *3-101 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Qinfidential. 

P  03-102 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepolymer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P 03-103 

Manufacturer.  Confidential. 

Chemical.  (G)  Acetylated  prepoljrmer. 
Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P  03-104 

Manufacturer.  Witco  Corporation. 
Chemical.  (S)  Fatty  acids,  C14-22  and 
C16-20  unsaturated  linear  butyl  esters. 

Use/Production.  (S)  Plasticizer  for 
plastics  production,  intermediate 
incosmetics,  monomolecular  for 


lubricant  for  paper.  Prod,  range:  20,000- 
180,000  kg/yr. 

p  *3-100 

Manufacturer.  Confidential. 

Chemical.  (G)  High  solids,  saturated 
polyester  resin. 

Use/Production.  (S)  High  solids 
polyester  resin  for  industrial  protective 
and  decorative  paints,  and  coatings  for 
metals.  Prod,  range:  Confidential. 

p  *3-100 

Manufacturer.  Cafoene  Chemical,  Inc. 
Chemical.  (S)  2-Ethyi  hexyl  ester  of 
rapeseed  fatty  adds. 

Use/Production.  (S)  Textile  lubricant, 
hydraulic  fluids  and  industrial 
lubricant.  Prod,  range:  5,000-20,000  kg/ 
F- 

Dated:  December  2, 1992. 

Frank  V.  Caeear, 

Acting  Director,  Information  Management 
Division.  Office  of  Toxic  Substances. 

(FR  Doc.  92-29861  Filed  12-8-92;  8:45  ami 

BIUINQ  CODE  0000  00  F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coliection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  1. 1992. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center, 

1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036,  (202)  452-1422. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0495. 

Title:  Regulation  of  International 
Common  Carrier  Services  (Report  and 
Order,  CC  Docket  No.  91-360). 

Action:  Revision  of  a  currently  approved 
collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
Frequency  of  Resj^nse:  On  occasion 
reporting  and  Other:  Section  63.13 
represents  a  one-time  collection. 
Estimated  Annual  Burden:  370 
responses;  1.68  hours  average  burden 
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per  response;  640  hours  total  annual 
burden. 

Needs  and  Uses:  The  rules  modify 
current  FCC  policy  that  treats 
‘‘foreign-owned*’  U.S.  common 
carriers  as  dominant  in  their 
provision  of  all  international  services 
to  all  foreign  markets  in  favor  of  a 
policy  that  regulates  U.S. 
international  carriers,  whether  U.S.-or 
foreign-owned,  as  dominant  only  on 
those  routes  where  foreign  affiliates 
have  the  ability  to  discriminate 
against  nonaffiliated  U.S. 
international  carriers  in  the  provision 
of  access  to  bottleneck  services  and 
facilities.  The  proposed  rules  do  not 
modify  the  regulatory  treatment  of 
U.S.  international  common  carriers 
that  are  regulated  as  dominant  for 
certain  international  services  on  other 
bases.  This  action  will  provide 
significant  consumer  benefits,  relieve 
U.S.  carriers  from  imnecessary 
regulatory  burdens,  and  continue  to 
protect  U.S.  carriers  firom 
discrimination  in  access  to  foreign 
markets. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-29770  Filed  12-8-92;  8:45  am] 

MLUNO  cooc  ena-ei-M 


Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

December  2, 1992. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  fiom  the  Commission’s  copy 
contractor.  Downtown  Copy  Ceifter, 
1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036,  (202)  452-1422. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0312. 

Title:  Section  94.27(a)(6),  Application 
and  standard  forms. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  business  or  other  for-profit 
(including  small  businesses). 


Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  30 
responses;  .166  hours  average  burden 
per  response;  5  hours  total  annual 
burden. 

Needs  and  Uses:  Rule  94.27(a)(6) 
requires  a  licensee  planning  to  assign 
the  right  to  operate  its  microwave 
station  to  another  entity  to  notify  the 
Commission  of  its  desire  to  assign  all 
rights,  title  and  interest  in  and  to  such 
authorization,  stating  the  call  sign  and 
location  of  the  station,  and  that  the 
assignor  will  submit  its  current  station 
authorization  for  cancellation  upon 
completion  of  the  assignment.  This 
notification  is  used  by  FCC  personnel  to 
assure  compliance  with  the 
Communications  Act.  In  the  absence  of 
this  requirement,  the  Commission’s, 
license  data  base  would  be  inaccurate, 
thereby  hindering  the  ability  of  the 
Commission  to  resolve  interference 
problems  quickly. 

OMB  Number:  3060-0299. 

Title:  Section  94.51,  (Private 
Microwave)  Time  to  consent. 

Action:  tension  of  a  currently 
approved  collection. 

Respondents:  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response:  Chi  occasion 
reporting. 

Estimated  Annual  Burden:  50 
responses;  0.33  hours  average  burden 
per  response;  17  hours  total  annual 
burden. 

Needs  and  Uses:  Rule  94.51  requires 
that  private  microwave  stations  actually 
be  constructed  and  placed  in  operation 
within  12  months  firom  the  date  of  grant. 
Those  licensees  unable  to  construct  the 
station  within  12  months  must  send  a 
Mrritten  request  for  an  extension  of  time 
to  construct  setting  forth  the  reasons 
why  this  extension  of  time  is  necessary. 
Upon  good  cause,  the  Commission  will 
determine  granting  the  request  for 
extension.  This  information  is  used  by 
FCC  personnel  to  determine  whether  to 
grant  an  extension  of  time  to  construct. 
In  order  to  assure  efficient  spectrum 
usage,  we  require  licensees  to  construct 
within  12  months  or  inform  us  to  the 
contrary.  In  the  absence  of  this 
notification  of  failure  to  construct,  the 
Commission  and  prospective  applicants 
would  not  have  an  accurate  picture  of 
current  firequency  usage. 


OMB  Number:  3060-0301. 

Title:  Section  94.113,  (Private 
Microwave)  Station  records. 

Action:  Ebctension  of  a  currently 
approved  collection. 

Respondents:  State  or  loc^ 
governments,  non-profit  institutions. 


and  businesses  or  other  for-profit 
(including  small  businesses). 

Frequency  of  Response: 
Recor^eeping  requirement. 

Estimated  Annual  Burden:  17,886 
recordkeepers;  0.166  hours  average 
burden  per  recordkeeper;  2,981  hours 
total  annual  burden. 

Needs  and  Uses:  Rule  94.113  specifies 
the  records  required  to  be  maintained  by 
station  licensees.  'These  records 
basically  indicate  maintenance 
performed  on  the  licensee’s  transmitter; 
the  results  of  transmitter  measurements 
performed  according  to  47  CFR  94.85; 
and  instances  of  microwave  tower  light 
checks  and  failures,  if  any,  and  the 
corrective  action  taken.  These  records  of 
transmitter  measurements  and 
maintenance  checks  are  used  by  the 
licensee  or  Commission  field  personnel 
to  note  any  recurring  equipment 
problems  or  conditions  that  may  lead  to 
degraded  equipment  performance  and/ 
or  interference  problems.  'The  records 
regarding  tower  lighting  are  required  to 
ensure  that  the  licensee  is  aware  of 
tower  light  condition  and  proper 
operation,  so  that  any  aviation  safety 
hazards  may  be  avoided. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-29775  Filed  12-8-92;  8;45  am) 
BILUNO  CODE 


FEDERAL  RESERVE  SYSTEM 

Naperville  Joliet  Inveatment  Company; 
Formation  of;  Acquisition  by;  and 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board’s  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board’s  Regulation  Y  (12  CFR  225.14)  to 
become  a  l^k  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  'The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 


58214 


Federal  Register  /  ¥ol.  57.  No.  237  /  Wednesday^  December  0.  1992  i!  Notioes 


specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  this  application  must  be 
received  not  later  than  December  23. 
1992. 

A.  Federal  Reserve  Bank  of  Chicago 
{David  S.  Epstein,  Vice  President)  230 
South  LaSmle  Street.  Chicago,  Illinois 
60690: 

NapervrRe  Joliet  Investment 
Company,  Northbrook,  ftlinois;  to 
acquire  98  J  percent  of  the  voting  shares 
of  Westbank/Naperville,  Naperville, 
lifinnis.  end  100  percent  of  (he  voting 
shares  nf  Westbank/WiTl  County, .  Jolidt. 
fllinois. 

Board  of  Cowman  af  the  Federal  Beeerve 
System,  Deoemtber  7. 1992. 

Jennifer  h  lehnaoa. 

Associate  Sacntaiyc^  the  Board. 

(FR  Dec.  92-ae0«9  Piled  t2-e-Q2;  •:4S  am) 


DEPARTMENT<OF  HEALTH  AND 
HUMAN  SERVICES 


Administration  for  Children  and 
Familiea 

Agency  Information  CollecUon  Uodar 
OM8  Review 

Under  the  provisions  of 'die 
Paperw^  A^mition  Act  {44  U.S.'C. 
chapter  35).  we  have  submitted  to  the 
Office  of  Management  end  Budget 
(OM6)  a  request  for  approval  of  a 
mnetetramnt  of  an  information 
collection  titled;  ^*Low  Income  Home 
Energy  AssiStanoe  Program  (UHEAP) 
Canyoverand  RaaRotaent  Repmt*’.. 

This  leqaeet  for  OMB  dearanoe  is  made 
by  the  Divtsicm  of  Eneigy  Aesistenoe 
within  the  Office  of  Community 
Services  (OCS)  ‘Of  tdn  Administration  on 
Children  and  FaoulieB  (ACF). 
ADDRESSES:  Copies 'of  the  infonnation 
collection  request  tnay  he  obtained  from 
Steve  Smith,  Office  <if  Information 
Systems  hlaaiagemMit.  ACF,bycdling 
(202) 401-9235. 

Written coounenteand  questions 
regardiog  the  requested  jqiprovd  for 
information  collection  should  be  sent 
directly  to:  JCiistioa  Emanuels,  OMB 
DeskOfficer  for  ACF.,  QMB  Reports 
Management  Branch,  New  Excsmtive 
Office  Buildmg,room  S002,  725  17th 
Street.  NW„  Washington.  DC  20503, 
(202) 395-7316. 

Infermetion  on  Docniaent 

Title:  Low  Income  Home  Energy 
Assistance  Program  fLlHEAP.)  Carryover 
and  Reallotment  Raport. 


OMR  Afo.:<)979-fil06. 

Description:  The  Low  Income  Home 
Energy  Assistance  Peegrain  (LIHEAP) 
blodt  grant  program  was  established 
under  title  XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1961,  Public  Law 
97-35.  as  amended.  Section  2607  of  the 
Act  instructs  the  Secretary  of  the 
Department -of  Health  and  Human 
Servfoes  to  nallot  to  ndl  grantees  aaiy 
funds  his  detenmondwill  not  he 
during  any  fiscd  ywrand  not  requested 
by  the  grantee  to  be  held  avntlahle  far 
the  foBowiag  fiscal  ywar. 

The  Divisioa  of  Ene^  Assistance  ai 
the  Administration  forChildfenaind 
Families  <( AO^  wifi  use  fixe  infemoation 
collection  sndm  tSCFR  96iU.  to 
determine  theamoHOtcrf frmds  to  be 
carried  forwvd  by  aadi  gnntoe  to  the 
next  fisod  yearXlunited  to  20  peraent  of 
the  ionds  payable  Id  the  gtmdee  and  aiuh 
transfoned-to  BB^berbki^gsBnt  mder 
section  2604  of  die  otatate),  die  reasoin 
that  the  amount  allotted  te  such  grantee 
will  not  be  used  during  the  cament 
fiscal  year,  the  type -Of  assistance  to  be 
provided  with  anomit  carried 
forward,  soMi  the  amount  of  funds,  df 
any,  to  be  subject  to  aeallotnmnt. 

This  infonnation  wrHalse  be 
included  in  a  rapood  to  the  Senate 
Appropriation  Ocmmittee  and  in  the 
Annual  Repost  to  die  Congress  as 
retired  by  section  261:6  ^  die  Act. 

The  requested  budget  infonnation 
may  be  s^mitted  ha  any  format 
prescxfoed  by  the  grmAee.  Tbereis  no 
other  manner  to  determine  (he  funds 
available  for  reallotment  or  to  comply 
widi  sections  2607  md  2610  dTPubtic 
Law  97-35. 

Annual  Number  of  Ikepondents:  Vn. 

Annual  Fieqaencx:  1. 

Average  Borden  Hicnns  Per  Response: 
3. 

Tehal  Burden  Hours: Sit. 

Dated;  November  SO,  1992. 

Lany  Doemn. 

Depxrty’DiieCtor,  tJfpceof  tttjormation 
Systems  Monqgeaient. 

[FR©oc.  92-29785  Filed  12-8-92;  8:45  am] 
BHJJNQ  CODE  4130-01-U 

HeaRh  Resources  «nd  Services 
AdmtnisIreHon 

Program  Announcement  fer  Qranftsfor 
Nursing  Eduoetton  Opportunitiee  for 
IndMdeata  FpomOtMdvanlaged 
Backgrounds  for  Fiscal  Year  19S3 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FT)  1993 
will  be  accepted  for  Gnnts  for  Nursing 
Education  C^ortumtios  for  lodivklu^ 
from  Disadvantaged  Backgrounds  as 


authorised  by  section  827,  tide  VQI  of 
the  Pubbc  Health  Service  (PH^  Act,  as 
amended  by  the  Nusse  Edi^tsee  and 
Practice  faiqmivBmefiit  Amendments  of 
1992,  this  fi  of  Pid^c  Lew  102-468, 
dated  October  18, 1992. 

AnprrodBnatoiy  433981)00  will  be 
available  in  FY  1993  forGrantsfor 
Nursing  EducatienOpportimitiesfor 
indhiidimlB  from  Dfoaovant^ed 
Beakgroniids.  TctalofmtimiatkHi 
suppost  recommended  4s  aj^wexisMtelv 
$1,900,600.  IttoaOticipatedtiiat 
approximate^  $1.796<000  wtR  be 
available  to  rapport  124ximpatnig 
awards  avoag^  approximately 
$150306  aech. 

PreviouaFuDdii^  Ei^erieace 

Previous  hmding  rapoioBce 
infonnstiae  48  imndded  to  assist 
potentied^ph^ts  to  make  batter 
infomaed  ^ciirous  vegarding 
submissToe  of  an  application  for  (his 
program.  Data  ore  net  yet  avsHable  for 
FY  1992.  In  FY  1991,  fffiSAieviewBd 
50  a^lications  fbr’Grants  for  Nursing 
Education  Opportimities  for  Individuais 
from  Disadvantaged  fiackgiounds.  Of 
those  applications,  38  peraent  were 
approved  and  62  percent  were  not 
recommended  for  further -coinsideF^km. 
Four  projects,  or  21  percent  xif  the 
approved  applications,  were  funded. 

Eligibility 

Public  and  Bonpiofit  private  schools 
of  nursing  and  (kher  public  ornonprofit 
private  entities  are  eligible  for  grant 
support. 

Section  827  af  the  Public  Herith 
Service  ActatithorisMgsmitstohBcrease 
opportumlMS  for  indjvhhuds  from 
disadvantaged  backponnds  to  pnrauea 
nursing  educatkm.  Stadants  mey 
hove  an  associate  digree  in  nursing 
would  be  eligible  toTscaive  lundi^ 
under  fiiis  ssctien  if  they  era  finandaily, 
educationsdly  or  ouHata^ 
disadvantage. 

To  Inclement  this  progcam  in  F¥ 

1993  in  a  timely  manner,  an  existmg 
definitfon  of  ‘tra  individual  from  a 
disadvantaged  background"  is  being 
used -(42  CFR  57.2904^.  Feu  puiposra-of 
Grants  for  Norsing  Edeation 
Opportunities  for  IndividBak  from 
Disadvonti^ed -Backgrounds  is  FY  1993, 
“individuals  from  disadvantaged 
backgrounds”  are  individuals  who:  (1) 
cxime  from  an  envunaEoent  that  has 
inhibked  the  indrvidud  from  olAaming 
knowledge,  skills,  and  abiUties  required 
to  enroU  in  wad  gra^htote  from  a  scmeol 
of  nursing;  or  (2)  emme  from  a  lantily 
with  an  annnri  income  b^ow  a  level 
based  OB  fow-income  tiweriukiB  by 
family  size  published  -by  the  4J<S. 

Bureau  of  Ceneua,  adjusted  annu^y  for 
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changes  in  the  Consumer  Price  Index, 
and  multiplied  by  a  factor  to  be 
determined  by  the  Secretary  for 
adj^tation  to  this  program. 

Tne  following  income  figvires 
determine  what  constitutes  a  low 
income  family  for  purposes  of  Grants  for 
Nursing  Education  Opporhmities  for 
Individuals  from  Disadvantaged 
Backgroimds  for  FY 1993. 


SUs  o(  parants*  tainlly* 

Irwoms 

$9,100 

11,800 

14,100 

18,000 

21,300 

23,900 

9 

3 - 

s . 

8  or  mors - - 

’IndudM  only  dopondonio  Mid  on  Fidital  Inoama  M 
temM. 

^*A^i«id  groM  Mom*  tor  mlindir  yaar  1W1.  roundid 

Grants  may  be  awarded  to  eligible 
applicants  to  meet  the  costs  of  special 
projects  to  increase  nursing  education 
opportunities  for  individuals  from 
disadvantaged  backgrounds: 

1.  By  identifying,  recruiting  and 
selecting  such  individuals; 

2.  By  facilitating  the  ent^  of  such 
individuals  into  spools  of  nursing; 

3.  By  providing  counseling  or  other 
services  designed  to  assist  such 
individuab  to  complete  successfully 
their  nursing  education; 

4.  By  pnnnding,  for  a  period  prior  to 
the  entry  of  such  individuals  into  the 
regular  course  of  education  at  a  school 
of  nursing,  preliminary  education 
designed  to  assist  them  to  complete 
successfully  such  regular  course  of 
education; 

5.  By  paying  such  stipends  as  the 
Secretary  may  determine  for  such 
individuals  for  any  period  of  nursing 
education; 

6.  By  publicizing,  especially  to 
licensed  vocations  or  practical  nurses, 
existing  soiuces  of  financial  aid 
available  to  persons  enrolled  in  schools 
of  nursing  or  who  are  undertaking 
training  necessary  to  qualify  them  to 
enroll  in  such  schools;  and 

7.  By  providing  training,  information 
or  advice  to  the  faculty  of  such  schools 
with  respect  to  encouraging  such 
individuals  to  complete  the  programs  of 
nursing  education  in  which  the 
individuals  are  enrolled. 

The  period  of  federal  support  should 
not  exceed  3  years. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 


0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
piuposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  proj^; 

4.  The  adet^CT  of  the  facilities  and 
resoiuces  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  tne  project 
director  and  proposed  staff; 

6.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
th^eriod  of  grant  support. 

These  criteria  were  established  in 
fiscal  year  1990  after  public  comment 
(54  FR  46130),  dated  November  1, 

1989). 

Application  Information 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
and  should  be  directed  to: 

Ms.  Sandra  Bryant,. Grants  Management 
Specialist  (D-19),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  8C-26,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-0915  FAX: 
443-6343. 

Completed  applications  should  also 
be  returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mary  S.  Hill,  PhD.,  Chief,  Nursing 
Education  Practice  Resources  Branch, 
Division  of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  9-36,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-6193  FAX: 
443-8586. 


The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  Generd  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
Clearance  number  is  0915-0060: 

The  deadline  date  for  receipt  of 
applications  is  March  1, 1993. 

Applications  will  be  considered  to  be 
“on  time”  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commerdd  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

this  program.  Grants  for  Nursing 
Education  Opportunities  for  Individuals 
frnm  Disadvantaged  Backgrounds,  is 
listed  at  93.178  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

Dated:  September  22, 1992. 

Robert  G.  Harmon, 

Administrator, 

(FR  Doc.  92-29830  Piled  12-»-92;  8:45  am) 
BHUNO  CODE  4iao-1S-ll 


National  inatKutaa  of  Health 

National  inatitute  of  DIabetaa  and 
Digestive  and  Kidney  Diaeaaee; 
Meeting,  End-Stage  Renal  Disease 
Data  Advisoiy  Ctmmittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  End-Stage  Renal  Disease  Data 
Advisory  Committee  on  December  15, 
1992.  The  meeting  will  take  place  from 
11  a.m.  to  approximately  12  p.m.  in 
Conference  Room  4C32,  Building  31A, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  and  will  be  conducted  as  a 
telephone  conference  call  with  the  use 
of  a  speaker  phone.  The  meeting  will  be 
devoted  to  finalizing  the  Committee’s 
1992  Aiuiual  Report.  The  entire  meeting 
will  be  open  to  the  public. 

Dr.  Ralph  Bain,  ^ecutive  Director. 
End-State  Renal  Disease  Data  Advisory 
Committee,  1801  Rockville  Pike,  suite 
500,  Rockville,  Maryland  20852,  (301) 
496-6045,  will  provide  on  request  an 
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agenda -end  poetwoflbeiBembesB. 
Sununanaa  ofibemeathig  may  also  be 
obtained  hy  contacting  his  oiBoe. 

(Qatdog  of  Fadend  Domestic  Assistance 
Program  No.  e3.M7-e4S,Di8beta,  Endocrine 
and  Metabolic  Diseaaes:  Digestive  'Diseases 
and  Nutritieo;  andJttdaey  Diseases,  Urology 
and  Hematfdegy  Reseaich.  National  Institutes 
of  Heakbl 

Dated:  December  2, 1092. 
SgeealLPiMuiaa, 

Committee  Management  <30Sosr,  ‘NSi. 
tFR  Doc.  92-29975 Filed  12-8-42;«:«5 am] 

aaxato  coot  ewe  ei-si 


Subeianoe  Abuee  end  fUental  lledNIi 
Servloee  Adrolrilrtwllow 

CMHdond  Adoieeceet  ilenlel  HeeWt 
Sendee  Syetem  Heeeeech 
DemonelraMon  fiaertte 

agency:  Center  for  Mental  Health 
Services.  SAMHSA.  PHS.  OHHS. 

ACTION:  Announcement  of  final  aaceipt 
dates,  withdraw^,  end  anticipated 
reannounoement  -of  program. 

The  Center  for  Mental  Healfii  Services 
(CMHS)  is  announcing  final  rec^t 
dates  fbrfiie  grantprogram 
announcement  entitled  *^Child  and 
Adolescent  Mental  Health  Service 
System  fiesearch  Demonstration 
Grants’*— PA91^. 

This  program  mmeBncement  was 
issued  in  Fiscal  Year  1991  by 
National  Institute  of  Mental  Health  Kif 
the  Alcohol,  Drug  Abuse  eoid  Mental 
Health  Administration  (ADAMHA). 
Under  the  provisions  of  the  ADAMHA 
Reorganization  Act  (Pub.  L.  102-321), 
effective  Octaber  1, 1992, 6ie  CSnldand 
Adolescent  Service  System  Program 
(CASSP)  transferred  to  file  new  QffiiS 
within  the  new  Substance  Abuse  and 
Mental  Heahh  Services  Adnrinistntticni 
(SAMHSA). 

Under  the  authority  irf  section  520A 
of  the  Public  Health  Service  Act, -as 
amended  by  Public  Law  K)2-321,  and 
8ub)ect  to  the  availability  of  fiinds, 
CbCfS  win  accept  new^iant 
applications  and  competitive  renewal 
grant  applications  in  rehouse  to  the 
current  CASSP  program  announcement 
for  one  additional  round. -CMHS  invites 
applications  throu^  Febmaiy  1, 1993, 
for  new  grant  applications  and  through 
March  1. 1993,  for  revised  and 
competitive  renewal  grant  applications. 
Effective  March  2. 1993,  the  current 
announcement  is  hereby  withdrawn; 
therefore,  no  applications  will  be 
entertained  under  theaxasting 
announcement  after  that  date.  However, 
CMHS  plansto  issue  a  new  program 
announcement  addressing  t^  same 


prograoBinaitic  cdijBatives  and  It  is 
anticipated  that  it  will  be  published  in 
the  F^eral  Bagiater  in  fiieSpiingof 
1993. 

The  CASSP  is  designed -to  improve 
systems  of  service  dedivegry  for  x^dien 
and  adolescents  with,  or  at  risk  for 
developing,  severe  mental,  behavioral  or 
emotionol'disordenaDd  (heir  IsmiKes. 
The  puqroseUf  this  program 
announoemeift  is  to  adrance  ^ 
development  of  reseavch  that  'wiU 
contribute  to  the  aaiabliriimentsnd 
mtentenanoa  of  affsctive  mental  healfii 
service  delivery  systems  lor  <bildren 
and  adolescents  ^th,  oratriskioc, 
serious  emotional  or  mentaS  disorders, 
espedally  these  systems  wfakbinchtde 
commfunity-beBed  services  and 
interagmicy  coordination. 

Eligifa^ity  and  opplicafitm  procedures 
remain  consistent  with  those  descrftied 
in  dm  cnrrant  program  announcement — 
PA9i^0. 

For  a  copy  of  thexmrrent 
announcement,  or  fior  additional 
information  Tegarding  die  program 
including  eligibility  or -application 
procedoras,  contact:  Diane  L. 
Sondheimar,  dnef.  Researdh 
Demonstration  Program,  Quid, 
Adolesceift  and  Family  firandi.  Division 
of  Demonstration 'Programs,  Center  lor 
Mental  Health  Services.  SAMHSA,  3600 
Fishers  Lane,  Room  llC-09,  Rockvifle, 
Maryland  20857,  (301)443-1333. 

The  Catalogof  Fedeoal  Domestic 
Assistance  number  ioriheCASSP  program  is 
93.125. 

Dated:  December  2, 1992. 

Richard  Kepaeda, 

Acting  Associate  Administrator  for 
Management,  Substance  Abuseand Mental 
Health  Services  Administration. 

IFR  Doc.  92-^29831  Filed  12-^92;  8:«S  am] 
an.  Lie  coos  mm  m  m 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offios  of  Admtnistoation 

[Dockte  No.  N^-354q 

Submission  of  Proposed  Information 
CofleOtionloOMB 

AGENCY:  Office  of  Admimstration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collectioa  requhemeot  described  below 
has  been  submitted lo  iheOffioe  of 
Management  and  Budget  (QMB)  for 
review,  as  required  by  the  Pqrmwcnk 
Reduction  Aci.  The  Depavtiaerrt  is 
selicitiiug  public  commeiTts  mt  the 
subject  proposal. 


ADDRB98BR:  Intoiestod  peiaonsaae 
invited  to  submit  commeBto  ragardiag 
this  proposal.  GomBents  shoiM  fefwto 
the  proposal  by  name  and  shorddbe 
sent  to:  Angela  Anhm^.  OMB  Dedc 
Officer,  Office  ofMonagement  and 
Budget,  New  &eecutive  Office  Bufiding, 
Waafaingtoa,  DC  20903. 

FOR  FURTNSR  MFORBATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Developmmtt,  451  Tfii  Street, 
Soufiiwest,  WaShin{^on,  DC 20410, 
telephone  (202)  706-0050.  Ibis  is  not  a 
toll-free  numbm.  Copies  of  the  proposed 
forms  and  other  available  documents 
mdimitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


tUFFtTTMFWrARV  RNDRIiKTIOMl  Tbe 


Ditpartmeut  has  stdmiUtod  the  pst^posal 
for  the  collection  of  information,. as 
described  bdow,  to  t3MB  Tor  review,  as 
required  by  the  ^perwork  Reduction 
ACtt44  H.S.’C.  che^r  35). 

The  Notice  lists  fire  following 
information: 


(1)  The  title  ofthe  information 
collection  proposal: 

(2)  The  office  off  the  agency  to  collect 
the  inSonnatiop; 

(^The  description  ofthe  need  for  (he 
information  and  its  proposed  use; 

(4l  Ibe  agency  Tom  number,  Tf 
applicable: 

(3)  What  mendrers  ofthe  public  will 


be  ofiected  by  fire  prqposafl: 

(6)  How  frequeiTtlyroformation 
submissions  wifi  be  required; 

(7)  An  estimate  xdfiietnbBfl  mmrber  of 


hours  needed  to  prepare  the  faifermaficm 
submission  including  number  nf 
responderfts,  firequemy  of  vesponse,  and 
hours  of  respcmse; 

(8)  WfaOfirer  fire  proposal  is  new  or  on 
extension,  reinstatement,  orrevisicin  df 
an  informafion  ccdlec^tion  requirement; 
f9)  The  names  oaid  telephone  rrumbers 


of  an  agency  crffixnal  fomiiiar  wifiithe 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Authority:  Sacticm  3507  uf -the  Paperwcxk 
Reduction  Acl,44  U3tC.  3507;  taction  7fd) 
of  the  Department  oFHoustng  and  Urban 
Development  Act,  42  U.3.tl  3535ld). 

Dated:  December  2, 1992. 
jolinT.  Muqpliy, 

Director,  IRM  Policy  and  Management 
Division. 


Proposal:  Low-Income  Pitbfic 
Housing — ^Prejeci-Based/ccountutg 
(FR-3088). 

Office:  Public  and  Indian  Housirrg. 

Descriptimi>ofl3K  Need  for  iSve 
Information  and  its  Proposed  t^.  Ifre 
purpose-Oflhe  information  ‘creBecdion  is 
to  implement  file  TecjuiFeinents  for 
Project-Based  Acoounting  directed  hy 
secttion  3e2(cf)  -of  Ibe  Nofiemal  Affiirdable 
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Hollaing  Act  of  1900.  Public  Housing 
Agendea  certify  to  HUD  that  they 


maintain  a  Projed-Based  Accounting 
System  in  accordance  with  §  990.320. 
Form  Number.  N(me. 

Respondents:  Non-Profit  Institutiims. 


Frequency  o/  Sulanission:  One-Time 
Certification. 

Reporting  Burden: 


Numbarof  „  Fraquancyol  „  Houiaparie-  _  Buadan 
taapondanti  •  raaponaa  *  aponaa  houm 


Caftlfica8on _ 

Reoofdkaaplne _ 


784  1  1  784 

784  1  .28  1M 


Total  Estimated  Burden  Hours:  080. 
Status:  Extension. 

Contact:  John  T.  Comerford,  HUD, 
(202)  708-1872.  Angela  Antonelli, 
0MB,  (202)  305-6880. 

Dated:  December  2, 1992. 

(FR  Doc.  92-29801  Filed  12-8-92;  8:45  ami 
BHJJNa  cooc  4Ma-aMi 


[Docket  No.  N-e2-a64«) 

Submission  of  Proposed  infonnellon 
Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Ad.  The  Department  is 
solidting  public  comments  on  the 
subjed  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 

FOR  FURTHER  tNFORMATKM  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 


Department  of  Housing  and  Urban 
Development.  451  7th  Street. 

Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  nunfoer.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  C^B  may  be  obtained 
from  Ms.  Weaver. 

8UI>PLEMENTARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Ad  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  colled 
the  information: 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
appUcable; 

(5)  What  members  of  the  public  will 
be  affaded  by  the  proposal; 

(6)  How  fr^uently  infmmation 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  infmrnatioo  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
propo^  and  of  the  C^fB  Desk  Officer 
for  the  Department 

Aothorily:  Sectkm  3507  of  the  PqMTWork 
Reduction  Act.  44  U.S.Q  3507;  sectfon  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  December  3, 1992. 

)olm  T.  Morphy, 

Director,  DM  Polkyand  Ktanagement 
Divisha. 

Proposal:  Informatitm  Collection  and 
Recordkeeping  Requirements  on  Loan 
Servicing--Se(^(xi  223(f)  and  221(d) 
Coinsurance  Programs. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collected  i^udes  items 
which  coinsuring  Imiders  coltod  from 
mortgagors  to  m<mitor  projed 
performance  and  management,  as  well 
as  items  which  HUD  collects  frmn 
coinsuring  lenders  to  monitor  and  to 
ensure  effiKrtive  servicing  of  section 
223(f)  and  221(d)  coinsured  loans. 

Form  Number:  HUD-9815. 

Respondents:  Businesses  or  other  ftn- 
profit 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Numtwr  of  le-  ^ 
•pendents 

Frequency  of  _ 

leaponse 

Houiaperre- 

•ponse 

Burden 

hours 

MofmeSon  CnStcSnn .  .  . 

622 

10 

4.2665 

28,532 

Reooidkoeptng  ...  „  _ _ _ _  _  _ 

822 

1 

2.4 

1A86 

Total  Estimated  Burden  Hours: 
28,027. 

Status:  Extension. 

Contact:  Richard  Pace,  HUD,  (202) 
401-3272.  Angela  Antmelli,  Ol^, 
(202)  395-8880. 

Dated:  Deoonber  3, 1992. 

(FR  Doc  92-29802  Filed  12-8-92;  8:45  am) 
aaxara  oooa  4ais-at-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-050-03-441(MO] 

Planning  Amendment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  An  Envirtmmental 
Assessmoat  (EA)  has  been  prepared  and 
is  available  to  the  pnqxrsal  to  establish 


the  Gandy  Salt  Marsh  Area  of  Critical 
Environmental  Conomn  (ACEC)  and  to 
ammid  the  House  Range  Resource 
Management  Plan.  The  Nature 
Conservancy  has  nominated  the  2,270 
acre  area  and  assisted  the  BLM  in 
preparing  the  EA.  The  area  is  located  in 
MiUard  County,  Utah,  and  is  described 
as  follows: 

SaMLakeMwidUii. 

T.  15  S.,  R.  18W.. 

Sec  17.  BViSWV«.  BViiSWViSWVi: 
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Sec.  19.  NEV4NBV4SBV4  and  a  portion  of 
SEV4SEV4: 

Sec.  20.  WV^.  WV^Vt; 

Sec.  29.  W%.  WViiB%: 

Sea  30.  a  portion  of  the  NEV4.  NWV4.  SV2: 
Sea  31.  approximately  2.270  acres. 

The  area  contains  about  50  spring-fed 
pools  which  provide  exceptional 
wetland/riparian  habitat.  Along  with 
many  native  species,  habitat  is  provided 
for  several  Th^tened/Endangered  or 
Sensitive  animal  species  (TES).  The 
management  objectives  for  the  area  are: 

(1)  Manege  wildlife  habitat  to  fevor  a 
diversity  of  game  and  non-game  species, 

(2)  Protect  crucial  and  high  priority 
habitat  from  encroMdunent  by 
incompatible  uses,  and  (3)  Protect  all 
TES  species  habitats. 

Inventorying,  evaluating,  and 
monitoring  the  species  and  habitat 
would  be  the  priority  actions  of  the 
ACEC  Management  Plan.  Utah  Division 
of  Wildlife  Resources  and  the  U.S.  Fish 
and  Wildlife  Service  have  cooperated  in 
providing  data  for  the  EA  and  will 
participate  in  the  action  proposed  in  the 
ACEC 

DATES:  The  protest  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Protests  must  M 
submittQfl  on  or  before  January  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Partridge,  Bureau  of  Land 
Management,  Ridifield  District  Office, 
900  North  150  East.  Richfield,  Utah 
84701. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  annoimced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  43  CFR 
part  1610.  The  proposed  planning 
amendment  and  proposed  designation 
of  the  Gandy  Salt  Marsh  ACEC  is  subject 
to  protest  any  adversely  affected 
party  who  participated  in  the  planning 
process.  Protest  must  be  made  in 
accordance  with  the  provisions  of  43 
CFR  1610.5-2.  Protests  must  be  received 
by  the  Director  of  the  BLM,  18th  and  C 
Streets.  NW.,  Washington,  DC  20240, 
within  30  days  after  the  date  of 
publication  of  this  notice  of  availability 
for  the  proposed  planning  amendment. 
G.  William  Lamb, 

Associate  State  Director. 

(FR  Doa  92-29856  Piled  12-8-92;  8:45  am] 
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rAZ-«3(M210-06;  AZA  27311] 

Proposed  Withdraw^  end  Opportunity 
for  a  Public  Meeting;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Sei^ce  (FS)  has 
filed  application  AZA-27311  to 
withdraw  from  location  and  entry  under 
the  mining  lews  only,  approximately 
1,240  acres  of  National  Forest  System 
lands  for  the  Haufer  Research  Natural 
Area.  The  withdrawal  will  be  made 
subject  to  valid  existing  ri^ts.  No 
improvements  are  planned  for  the 
property. 

Tms  application  is  in  compliance 
with  the  regulations  found  in  43  CFR 
2310.1-2  and  the  Tonto  National  Forest 
Plan.  Publication  of  this  notice  closes 
the  land  for  up  to  2  years  from  location 
and  entry  under  the  United  States 
mining  laws  only.  Other  uses  applicable 
to  National  Forest  System  lands  will 
continue  to  be  allowed. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  receiv^  on  or  before 
March  9, 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  Director,  Bureau  of  Land 
Management  (BLM),  3707  North  7th 
Street,  Phoenix,  Arizona  85014,  or  P.O. 
Box  16563,  Phoenix,  Arizona  85011- 
6563. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Mazes,  BLM,  Arizona  State  Office. 
602-640-5509. 

SUPPLEMENTARY  INFOFttlATION:  The  U.S. 
Department  of  Agriculture,  Forest 
Service,  filed  application  AZA-27311  to 
withdraw  the  following  described  land 
from  location  and  entry  under  the 
United  States  mining  laws  only.  Other 
uses  applicable  to  National  Forest 
System  lands  would  be  allowed  to 
continue.  The  withdrawal  would  be 
issued  subject  to  valid  existing  rights. 

Gila  and  Salt  Rivor  Moidian,  Arizona 
Tonto  National  Forest 
T.  7  N.,  R.  10  E., 

Sec.  21.  SV2SWV4.  SE’A; 

Sec.  22.  SWV4NWV4.  SWV4.  WMjSEV4: 

Sea  27,  WVSiNEV4.  NWV4.  NEV4SWV4, 
NWV4SEV4: 

Sec.  28,  NMi: 

Sea  29.  EV^NEV4. 

Containing  approxunately  1,240.00  acres  in 
Gila  County. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
propos^  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  witliin  90  days  from  the  date  of 
publication  of  this  notice. 

Upon  determination  by  the  authorized 
officer  that  a>  public  meeting  will  be 
held,  a  notice  of  time  and  place  will  be 


{>ublished  in  the  Federal  Roister  at 
east  30  days  before  the  schooled  date 
of  the  meeting. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  h^agement. 

The  application  will  be  processed  in 
accordance  with  regulations  as  set  forth 
in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied,  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  on  the 
land  in  conjunction  with  this 
application  ^all  not  affect  the 
administrative  jurisdiction  over  it. 

Jeff  Rawson, 

Acting  Deputy  State  Director.  Lands  and 
Renewable  Resouixxs. 

[FR  Doc.  92-29764  Filed  12-8-92;  8:45  am] 
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Bureau  of  Reclamation 

U.S.  Rah  and  Wildlife  Service 

U.S.  Geological  Survey 

Middle  Green  River  Baain  Study, 
National  Irrigation  Water  Quality 
Program  (NiWQP),  Northeaatem  UUdi 

AGENCIES:  Bureau  of  Reclamation 
(Interior),  U.S.  Fish  and  Wildlife  Service 
(Interior),  U.S.  Geological  Survey 
(Interior). 

ACTION:  Notice  of  scoping  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  as  amended,  the 
Bureau  of  Reclamation  (Reclamation),  as 
lead  agency,  proposes  to  conduct  a 
remediation  planning  study  and  prepare 
a  draft  environmental  impact  statement 
(DEIS)  on  remediation  alternatives  to 
correct  fish  and  wildlife  problems 
related  to  elevated  selenium  levels 
contributed  by  irrigation  drainage  in  the 
Stewart  Lake  Waterfowl  Management 
Area  (WMA),  lower  Ashley  Crwk,  and 
their  mixing  zones  in  the  (keen  River 
near  Vernal,  Utah.  The  purpose  of  the 
remediation  planning  study  is  to 
determine  the  most  implementable 
altemative(s)  to  correct  the  selenium- 
created  problems  related  to  irrigation 
drainage  resulting  frt>m  the  Vernal  and 
Jensen  Units  of  the  Central  Utah  Project. 
Previous  NIWQP  studies  have  indicated 
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that  selenium  in  water,  bottom 
sediments,  and  biota  has  caused 
unacceptable  hazards  to  fish,  arildlife, 
and  human  health  tn  Stewart  Lake 
WMA,  Marsh  4720,  and  lower  Adiley 
Creek. 

A  public  scoping  process  is  being 
used  to  elidt  informatkm  fat  use  in 
determining  the  scope  oi  the 
environmental  impacts  and  issues 
related  to  the  proposal  and  to  detennine 
alternative  m^ods  to  accomplidt  the 
goals  of  the  prefect  The  results  of  die 
scoping  process  will  help  the 
partidpating  agendas  ddermine  tlm 
scope  and  extent  of  the  impad  analysis. 

A  notice  of  intent  to  prepare  a  DQS 
was  published  in  the  Federal  Register 
on  June  17, 1992  (57  FR  27062).  Scoping 
meetings  will  be  held  in  January  19M. 
Written  comments  will  bie  accepted  for 
30  days  following  the  scoping  meetings. 
DATES  AND  LOCATIONS:  Scoping  meetings 
will  be  held  at  the  following  times  and 
locations: 

Vernal  Unit — ^Tuesday,  January  12. 
1993,  at  7  pjm.  at  the  Western  Park 
Convention  Center,  302  East  200  South, 
Vernal,  Utah. 

Jensen  Unit — ^Wednesday,  January  13, 
1993,  at  7  p.m.  at  the  Jensen  Water 
Improvement  Distrid  Office,  5950  South 
8500  East,  fonsen,  Utah. 

Jensen  and  Vernal  Units — Thursday, 
January  14, 1993,  at  7  p.m.  at  the  Hilton 
Hotel,  150  West  500  South,  Salt  Lake 
City,  Utah. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Stephen  Noyes,  Study  Manager,  Bureau 
of  Reclamation  (Mail  Code:  PPO-710}, 
PO  Box  51338,  Provo.  UT  84605-1338; 
telephone:  (801)  379-1000. 
SUPPLEMENTARY  MFORMATION:  During  the 
last  few  years,  there  has  been  increasing 
concern  in  the  Western  United  States 
about  the  quality  of  irrigation  drainage 
hom  surfera  and  subsuifeca  watm  and 
its  potential  effects  on  human  health 
and  on  fish  and  wildlife.  The  U.S. 
Congress  shared  those  concerns,  and  in 
1985,  the  Department  of  the  Interior 
(DOI)  began  studies  imder  the  five- 
phase  NIWQP.  The  purpose  of  the 
studies  was  to  identify  toxic 
constituents  in  irrigation  return  flows 
from  E>OI  projeds  and  determine  if 
these  constituents  at  varying 
concentration  levels  were  causing 
impacts  to  human  health,  fish,  and 
wildlife.  Phases  I  through  in  of  the 
Middle  Green  River  Basin  Study  have 
been  completed,  and  Phase  IV, 
Remediation  Plaiming,  has  been 
initiated.  These  earlier  studies  have 
confirmed  that  samples  of  water, 
sediment,  and  biota  horn  Stewart  Lake 
WMA,  lower  Ashley  Creek,  Marsh  4720. 
and  their  mixing  zones  in  the  Grerni 


River  contain  concentrations  of 
selenium  that  exceed  some  related 
Federal  and  State  criteria  and  have 
resulted  in  adverse  impacts  to  fish  and 
wildlife. 

The  present  Phase  IV  study  started  in 
late  1990.  A  draft  plan  of  study 
including  a  public  involvement  plan  has 
been  developed.  Public  meetings  were 
held  in  the  study  area  in  June  md 
October,  1992,  imd  informal  meetings 
with  niunerous  Federal,  State,  and  local 
agencies  have  been  conducted 
throughout  the  scoping  process.  The 
Phase  IV  study  on  the  Middle  Green 
River  Basin  is  being  managed  by  a  DOI 
core  team  under  the  direction  of 
Reclamaticm.  Other  members  include 
the  U.S.  Geological  Survey  and  the  U.S. 
Fish  ft  Wildlife  S«rvice,  with  various 
other  Federal,  State,  and  local  agencies 
serving  as  advisors. 

The  goals  and  objectives  of  the  Phase 
IV  study  ere  to: 

•  Reduce  selenium  in  water  and 
bottom  sediments  in  the  study  area 
which  has  caused  unacceptable  hazards 
to  fish  and  wildlife. 

•  Minimize  the  ecological  hazards 
and  satisfy  requirements  of  the 
Migratory  Bird  Treaty  Act  and  the 
Endangered  Species  Act. 

•  Minimize  public  health  risks 
resulting  from  consumption  of  fish  and 
vrildlife  with  elevated  selenium  levels 
in  the  study  area. 

•  Select,  through  a  public 
involvement  proc»8S,  a  plan  to  correct 
IX)I  irrigation  drainage-related  selenium 
problems  in  Stewart  Lake  WMA  and 
Ashley  Creek  and  their  mixing  zones  in 
the  Green  River. 

A  preliminary  list  of  potential 
rem^iation  options  has  been  developed 
%vith  public  input  and  will  be  presented 
to  the  public  during  the  scoping 
meetings.  The  general  types  of  options 
identified  to  date  include  institutional 
changes,  collection  and  treatment, 
disposal,  dilution,  source  control,  and  a 
no  action  alternative  (required  under 
NEPA). 

A  preliminary  list  of  proposed 
screening  concepts  or  evaluation  factors 
has  also  been  developed,  and  will  be 
presented  at  the  scoping  meetings  for 
comment.  These  concepts  are  needed  to 
assist  in  reducing  the  number  of 
potential  remediation  options  to  a 
reasonable  number  for  detailed  analysis. 

A  DEIS  will  be  available  for  review 
and  comment  in  1994. 

Dated;  December  3, 1992. 

Darrell  W.  Webber, 

Assistant  Commissioner,  Engineering  and 
Research. 

|FR  Doc.  92-29823  Filed  12-8-92:  8:45  am) 
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National  Park  Sarvica 

Chaaapaoka  and  Ohio  Canal  National 
Historical  Park  Commiaaion  Masting 

Notice  is  hereby  ^ven  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  vrill  be  held  at  10:30 
a.in..  Saturday,  D^mbw  12, 1992,  at  J. 
Paul’s  Restaurant,  3218  M  Street. 
Georgetown,  Washington,  DC 
The  Commission  was  established  by 
Public  Law  91-664  to  meet  and  consult 
%vith  the  Secretary  of  the  Interior  on 
general  policies  and  specific  matters 
related  to  the  administratiem  and 
development  of  the  Chesapeake  and 
Ohio  C^al  National  Historical  ParL 
This  will  be  an  oriantatiem  meeting 
for  the  nine  newly  appointed 
Commission  members  and  the  ten 
members  who  were  reappointed.  Robert 
Stanton,  Regional  Directed,  Naticmal 
Capital  Region  will  swear  in  the  new 
commissionera. 

The  members  of  the  Commission  are 
as  follows: 

Mrs.  Sheila  Rabb  Weidenfeld, 

Chairman.  Washington,  DC 
Ms.  Diane  Ellis,  Brunswig,  Marydand 
Brothm  James  T.  Kirkpatrick,  F.S.C, 
Cumberland,  Maryland 
Ms.  Anne  L.  Conner,  Cumberland, 
Maryland 

Ms.  Elise  B.  Heinz,  Arlington,  Virginia 
Mr.  George  M.  Wykofl,  Jr.,  Cumberland, 
Maryland 

Mr.  Rockwood  H.  Foster,  Washington, 
DC 

Mr.  Barry  A.  Passett,  Washington,  DC 
Mrs.  Jo  Reynolds,  Potomac.  Maryland 
Ms.  Nancy  C  Long,  Glen  Echo, 
Maryland 

Ms.  Mary  Elizabeth  Woodward, 
Shepherdstown,  West  Virginia 
Dr.  James  H.  Gilford,  Frederick, 
Maryland 

Mr.  Edward  K.  Miller,  Hagerstown, 
Maryland 

Mrs.  Sue  Arm  Sullivan.  Williamsport, 
Maryland 

Mr.  Terry  W.  Hepburn,  Hancock, 
Maryland 

Mr.  Laidley  E.  McCoy,  Charleston,  West 
Virginia  25311 

Ms.  Jo  Ann  M.  Spevacek,  Burke, 
Virginia 

Mr.  dbarles  J.  Weir,  Falls  Church. 
Virginia 

Ms.  Efenna  Pope,  Alexandria.  Virginia 
The  agenda  for  this  meeting  includes 
the  legislath'e  process  that  created  the 
C&O  Canal  Commission  by  former 
Commission  Chairman,  Carrie  Johnson: 
Planning  of  the  Park  by  John  Parsons, 
Associate  Regional  Dii^or,  National 
Capital  Region;  the  Role  of  the 
Commission,  Overview  of  Park 
Operations.  Update  of  the  Vail  Agmda 
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and  Superintendent's  Report  by 
Si^rintendent  Thomas  Hobbs. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  die  public  may 
hie  with  the  Cmnmission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Thomas  O.  Hobbs, 
Superintendent.  CaO  Canal  National 
Historical  Park.  P.O.  Box  4.  Sharpsburg, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  (6) 
weeks  after  the  meeting  at  Park 
Headquarters.  Sharpsburg,  Maryland. 

Dated:  December  2, 1992. 

Oirysandra  L.  Walter, 

Acting  Regional  Director,  National  Capital 
Region. 

(PR  Doc.  92-29917  Filed  12-8-92;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

{Investigation  No.  337-TA-338] 

Certain  Bulk  Bags  and  Process  for 
Making  Same;  Commission 
Deterrnination  Not  To  Review  Initial 
Oeterminationa  Granting  Joint  Motions 
to  Terminate  the  Investigation  With 
Respect  to  Two  Respondents 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  initial  determinations  (IDs)  in 
the  above-f»ptioned  investigation 
granting  joint  motions  to  terminate  the 
investigation  with  respect  to  respondent 
Titan  Megabags  Industrial  Corporation 
on  the  basis  of  a  license  agreement  and 
with  respect  to  respondent  Pacific  Rim 
Marketing  Corporation  on  the  basis  of  a 
settlement  agreement. 

ADDRESSES:  Copies  of  the  IDs  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:13 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  £ 
Street.  SW.,  Washington.  DC  20436, 
telephone  202-205-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lyle  B.  Vander  Schaaf,  Esq.,  Office  of 
the  General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  202- 
205-3107.  Hearing-impedred  individuals 


are  advised  that  information  about  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal,  202-205- 
1810. 

SUPPLEMENTARY  INFORMATION:  On  May 
21. 1992,  Better  Agricultiuel  Goals 
Corporation  and  Super  Sack 
Manufacturing  Corporation  (collectively 
"complainants”)  filed  a  complaint  with 
the  Commission  alleging  tmmir  acts  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  The  unfair  acts 
alleged  in  the  complaint  are  the 
importation  and  sale  of  certain  bulk 
bags  that  infringe  claim  8  of  U.S.  Letters 
Patent  4,143,796  and  claim  20  of  U.S. 
Letters  Patent  4,194,652.  On  June  5, 
1992,  complaints  filed  an  amended 
complaint.  On  June  18. 1992,  the 
Commission  determined  to  institute  an 
investigation  of  the  complaint  and 
publish  notice  of  its  investigation  in  the 
Federal  Register  (57  FR  28185  (Jime  24, 
1992)). 

On  October  22. 1992,  complainants 
and  respondent  Titan  jointly  moved  for 
termination  of  this  investigation  as  to 
Titan  on  the  basis  of  a  license  agreement 
(Motion  Docket  No.  338-10).  On 
October  23. 1992,  complainants  and 
respondent  Pacific  Rim  jointly  moved 
for  termination  of  this  investigation  as 
to  Pacific  Rim  on  the  basis  of  a 
settlement  agreement  (Motion  Docket 
No.  338-12).  The  Commission 
investigative  attorney  filed  papers 
supporting  the  joint  motions.  On 
November  4, 1992,  the  presiding 
administrative  law  judge  issued  IDs 
(Order  Nos.  9  and  10)  granting  the 
motions.  No  petitions  for  review,  or 
agency  or  public  comments  were 
received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tarifi  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and 
Commission  interim  rule  210.53  (19 
CFR  210.53,  as  amended). 

Issued:  December  1, 1992. 

By  order  of  the  Commission. 

Paul  R.  Bardoa, 

Acting  Secretary. 

(FR  Doc.  92-29899  Filed  12-8-92;  8:45  am) 
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(Investigation  No.  731-TA-S52  (Final)] 

Certain  Hot-Roiled  Lead  and  Bismuth 
Carbon  Sted  Products  From  Brazil 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 


552  (Final)  undw  section  735(h)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  Injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  ^m  Brazil  of  certain  hot-rolled 
lead  and  bismuth  carixm  steel  products, 
provided  for  in  subheadings  7213.20.00, 
7213.31.30,  7213.31.60,  7213.39.00, 
7214.30.00,  7214.40.00,  7214.50.00, 
7214.60.00  and  7228.30.80  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).* 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CF'R  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  November  13. 1992. 

FOR  FURTHER  MFORMATION  CONTACT: 

Jim  McClure  (202-205-3191),  Office  of 
Investigations.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  ^ould  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  firom  Brazil  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C  1673b).  The  investigation 
was  requested  in  a  petition  filed  on 
April  13, 1992,  by  Inland  Steel 
Industries.  Inc.,  including  Inland  Steel 
Bar  Co..  Chicago.  IL;  and  the  Bar,  Rod 
and  Wire  Division,  Bethelehem  Steel 
Corp.,  Johnstown  PA. 


'  Vat  purposes  of  this  investigation,  the  subject 
hot-rolled  lead  and  bismuth  carbon  sted  products 
are  bot-ioUed  products  of  nonalloy  or  other  alloy 
steeL  whether  or  not  descaled,  containing  by  wright 
0.03  percent  or  more  of  lead  at  O.OS  percent  at  more 
of  bi^uth,  in  coils  or  cut  lengths,  and  in  numerous 
shapes  and  sizes.  Excluded  frw  die  scope  of  this 
investigation  are  other  alloy  steels,  except  steels 
classified  as  sudi  by  reason  of  containing  by  weight 
0.4  percent  or  more  of  lead,  or  0.1  percent  or  more 
of  bismuth,  selenium,  or  t^lurium.  Also  excluded 
are  semifinished  steels  and  flat-rolled  carbon  steel 
products. 
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Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  hie  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission’s  rules,  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  ah  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission’s  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintmned  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  January  4, 1993, 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission’s  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  January  21, 
1993,  at  &e  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secrotary  to  the 
Commission  on  or  before  January  7, 
1993.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission’s 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  Jcmuary  11, 1993,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
hearing  are  governed  by  $§  201.6(b)(2), 
201.13(f).  and  207.23(b)  of  the 
Commission’s  rules.  Parties  are  strongly 
encouraged  to  submit  as  early  in  the 
investigation  as  possible  any  requests  to 


present  a  portion  of  their  hearing 
testimony  in  camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission’s  rules;  the  deadline  for 
filing  is  January  13, 1993.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission’s  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission’s  rules.  The  deadline  for 
filing  posthearing  briefs  is  January  29, 
1993;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  rtatement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  January  29, 
1993.  All  written  submissions  must 
conform  with  the  provisions  of  $  201.8 
of  the  Commission’s  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
§§  201.6,  207.3,  and  207.7  of  the 
Commission’s  rules. 

In  accordance  with  §  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
serv^  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vll.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

issued:  December  4, 1992. 

By  order  of  the  Commission. 

Paul  R.  Bardos, 

Acting  Secretary. 

(FR  Doc.  92-29900  Filed  12-0-92;  8:45  ami 
BIUJNQ  cooc  Toao-oa-M 


[investigation  No.  337-TA-337] 

Certain  integrated  Circuit 
Telecommunications  Chips  and 
Products  Containing  Same,  including 
Dialing  Apparatus 

Notice  is  hereby  given  that  the 
prehearing  conference  and  hearing  in 
this  matter  is  presently  scheduled  to 
commence  8  a.m.,  on  December  9, 1992, 
and  to  continue  on  December  10  thru 
the  18,  as  necessary  in  Hearing  Room  B 


(room  111)  at  the  International  Trade 
Commission  Building  at  500  E  Street. 
SW.,  Washington,  DC  The  dates  are 
subject  to  chanm  through  order  of  the 
administrative  Taw  judge.  Non-parties . 
wishing  to  attend  shouTd  contact  Mr. 
Bert  Reiser  at  202-205-2694  as  to 
whether  there  have  been  any  changes 
made  in  this  schedule  Jby  tlm  judge. 

The  Secretary  shall  publish  this 
notice  in  the  Fj^eral  Register. 

Issued;  December  3, 1992. 

Paul  J.  Luckem, 

Administrative  Law  Judge. 

|FR  Doc.  92-29901  Piled  12-8-92;  8:45  am) 
eaojNa  cooc  roM-m-m 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actueriel 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actiumal 
Examinations  will  meet  in  the 
Conference  Room  of  the  Office  of 
Director  of  Practice,  suite  600,  801 
Pennsylvania  Avenue,  NW., 

Washington,  DC,  on  Tuesday  and 
Wedne^ay,  January  5  and  6, 1093,  from 
8:30  a.m.  to  5  p.m.  each  day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the 
Novem^r  1992  Joint  Board  examination 
in  order  to  make  recommendations 
relative  thereto,  including  the  minimum 
acceptable  pass  score. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  has 
been  made  that  the  subject  of  the 
meeting  falls  within  the  exception  to  the 
open  meeting  requirement  set  forth  in 
title  5  U.S.  C^e,  section  552b(c)(9)(B), 
and  that  the  public  interest  requires  that 
such  meeting  be  closed  to  public 
participation. 

Dated:  December  1, 1992. 

Leslie  S.  Shapiro, 

Advisory  Committee  Matwgemenf  Officer, 
Joint  Board  for  the  EnroUmeni  of  Actuaries. 
(FR  Doc  92-29829  Filed  12-6-92;  8:45  am] 
■LUNQ  COOC  4eia-aB-M 


DEPARTMENT  OF  JUSTICE 

information  Coliactiona  Undar  Raviaw 

The  Office  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
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collection(s}  of  infcmnation  proposals 
for  review  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submissicHi  categories, 
with  eadi  entry  containing  the 
following  informaticm: 

(1)  The  title  of  the  frem/collecticHi: 

(2)  The  agency  form  number,  if  any, 
and  the  appUcabie  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  coUected; 

(4)  Who  will  be  asked  or  reqiiired  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respmident  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  horns)  associated  unth  the 
collection;  and, 

(7)  An  indication  as  to  whether 
section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/w  suggesticms 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bunko  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  on  (202) 
395-7340  andto  the  Departmoit  of 
Justice^  Qearanoe  Offi^,  Mr.  Don 
Wolfirey,  cm  (202)  514-4115.  If  you 
anticipate  cmmmaiting  cm  a  Uxm! 
collection,  but  find  thM  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submissicm,  ^u  should  notify 
the  CMiB  reviewer  and  the  DO) 
Clearance  Officer  of  your  intent  as  socm 
as  possible.  Wrlttao  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  coUecdcm  may  be  sulmiitted  to 
Office  of  Informaticm  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  EC  20503,  aiul  to 
Mr.  Don  Wolfrey,  IX^  Oearance  Officer, 
SPS/)MD/850  WCTR,  Departmmt  of 
Justice,  Wariiingtcm,  DC  20530. 

Revision  of  a  Cuirently  Approved 
Collection 

(1)  Adoption  of  Common  Rule — Part 
66.  Uniform  Administrative 
Requirements  for  &ants  and 
Cooperative  Agreements. 

(2)  Form  4000/3, 4587/1, 7160/1, 
7160/3.  Office  of  Justice  Programs. 

(3)  On  occasion. 

(4)  State  or  local  governments.  The 
information  is  used  to  qualify,  select, 
monitor  and  closeout  grant  awards 
concerning  Federal  assistance.  The 
forms  are  being  revised  to  reflect  the 
grantee’s  compliance  wiffi  die 
Americans  With  Disabilities  Act. 


(5)  1,736  annual  responses  at  52.0 
hours  per  response. 

(6)  90,272  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Extension  of  the  Ejqpiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Department  of  Justice  Federal  Coal 
Le^  R^ew  Information. 

(2)  ATR-lsg,  ATR-140.  Antitrust 
Division. 

(3)  On  occasicm. 

(4)  Businesses  or  other  for-profit.  The 
information  collected  from  prospective 
coal  lessees  will  be  used  in  the 
Depaitmmt's  review  of  the  competitive 
effects  of  Federal  coal  lease  issuances, 
transfers  and  exdiai^ies. 

(5)  20  annual  respooses  at  2  hours  per 
response. 

(6)  40  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Age,  Sex  and  Race  of  Persons 
Airbed. 

(2)  4-924, 4-924A.  Federal  Bureau  of 
Investigation. 

(3)  Monthly. 

(4)  State  or  local  governments.  The 
forms  are  needed  to  collect  the  age,  sex 
and  race  of  pwsons  arrested.  The 
resulting  statistics  are  published  in  the 
annual  publication.  ”Qrime  in  the 
United  States”. 

(5)  121,776  annual  responses  at  .5 
hours  per  respcmse. 

(6)  60,888  annual  burdra  hours. 

(7)  Not  applicable  undw  3504(h). 

(1)  Petition  for  Alien  Fiance(e). 

(2)  I-129F.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  By 
filing  the  Form  1-129F,  a  citizra  of  the 
United  States  may  fadlitate  the  entry  of 
his/her  fiancefe)  into  the  United  States 
so  that  a  marriage  between  the  U.S. 
citizen  and  the  alien  fiance(e)  may  be 
concluded. 

(5)  20,000  annual  responses  at  .5 
hours  per  response. 

(6)  10,000  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

Public  comment  cm  these  items  is' 

encouraged. 

Dated:  December  4, 1992. 

Don  Wolfrey, 

Department  Qearance  Officer,  Department  of 
JusUof. 

(FR  Doc.  92-29839  Piled  12-8-92;  8:4S  am) 
aiUJNa  COOC  4MS-1S-M 


Information  Cotlacttona  Undar  Raviaw 

The  Office  of  Management  and  Budget 
(C^dB)  has  bemi  sent  the  following 


collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Ac:t  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthcmzation  Ac:t  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categcnies, 
with  each  entry  containing  the 
following  infmmation: 

(1)  The  title  of  the  form/collecticm; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abrtract; 

(5)  An  estimate  oi  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  assocdated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
se^on  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  it«n(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bunkn  and  usodated 
respcmse  time,  should  be  directed  to  the 
OMB  reviewer.  Ms.  Lin  Liu  on  (202) 
395-7340  and  to  the  Department  of 
Justice’s  Clearance  Officer.  Mr.  Don 
Wolfrey,  on  (202)  514-4115.  If  you 
anticipate  commenting  on  a  fonn/ 
collec^on,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fium 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Infcnnnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Wadiington,  DC  20503,  and  to 
Mr.  Don  Wolfrey,  DOJ  Clearance  Officer. 
SPS/JMD/850  WCTR,  Department  of 
Justice.  Washington.  DC  20530. 

This  notice  contains  a  collection  for 
which  an  expedited  review  has  been 
requested  fr^  the  Office  of 
Management  and  Budget  (INS  Form  I- 
130).  an  effort  to  fully  inform  the 
repmting  public,  this  entry  is  printed  in 
full,  including  instructions,  at  the  end  of 
this  notice.  Written  comments 
concerning  this  form  should  be  sent  to 
the  Director.  Policy  Directives  and 
Instructions  Brandi,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  425 1  Street  NW.,  room 
2001D.  Washington,  DC  20536, 
Attention:  Form  1-130,  within  30  days 
afl«r  the  date  of  puUicaticHi  (January  8, 
1993)  of  this  notice  in  the  Federal 
Register. 
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Revision  of  a  Currently  ^proved 
Collection 

An  expedited  review  has  been 
requested  for  this  entry. 

(1)  Inunigrant  Petition  for  Relative. 
Fiance(e)  or  Orphan 

(2)  Form  1-130.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 


(4)  Individuals  or  households.  The  I- 
130  is  used  for  a  United  States  citizen 
or  permanent  resident  to  petition  for 
a  relative,  finance(e)  or  orphan  for  the 
purpose  of  their  immigration  to  the 
U.S.  The  form  replaces  separate  forms 
I-IZOF,  1-600  and  I-600A 

(5)  870,000  annual  responses  at  1.5 
hours  per  response 

(6l  1.305,000  annual  burden  hours 


(7)  Not  applicable  under  3504(h) 

Public  comment  on  these  items  is 
encouraged. 

Eteted:  December  4, 1992. 

Doa  Wolfirey, 

Department  Clearance  Officer,  Department  of 
Justice. 

MJJNQ  coos  44i»-iem 
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U.S.  Department  of  Justice 

Immigration  and  Naturalization  Service 


DRAFT 


Instnictioiis  for  Immigrant  Petition  for 
Relative,  Fiance(e)  or  Orphan 
Form  1-130 


Purpose  Of  The  Form. 

This  form  is  for  a  United  States  citizen  or  permanent  resident  to  petition  for  a  relative,  fiance(e)  or 
orphan.  It  consists  of  a  basic  form,  and  different  supplements  that  apply  to  the  specific  classifications. 
You  may  only  file  for  one  person  per  petition.  You  must  file  a  separate  petition  for  each  eligible 
person  you  seek  to  bring  to  the  U.S. 


Who  May  File. 

If  you  are  a  United  States  citizen,  you  may  file  a  petition  for  your  spouse,  or  for  your  unmarried  or 
married  son  or  daughter.  If  you  are  a  U.S.  citizen  and  you  are  at  least  21  years  old,  you  may  file  a 
petition  for  your  brother,  sister  or  parent.  If  you  are  a  U.S.  citizen,  in  certain  instances  you  may  file 
a  petition  for  your  fiance(e)  or  for  a  foreign  orphan. 

If  you  are  a  permanent  resident  of  the  U.S.,  you  may  file  a  petition  for  your  spouse,  for  your 
unmarried  son  or  for  your  unmarried  daughter. 

You  cannot  file  a  petition  for  any  other  type  of  relative.  However,  if  you  file  a  petition  for  your  son. 
daughter,  brother  or  sister,  his  or  her  spouse  and  unmarried  sons  and  daughters  who  are  less  than  21 
years  old  will  be  able  to  apply  for  dependent  visas  when  the  person  you  are  filing  for  applies  for  a 
visa  based  on  your  petition.  If  you  file  a  petition  for  your  fiance(e),  his  or  her  unmarried  sons  and 
daughters  who  are  less  than  21  years  old  will  be  able  to  apply  for  dependent  visas. 

Overview  of  These  Instructions. 

This  pamphlet  is  divided  into  four  parts.  Part  1  describes  filing  requirements  and  is  broken  down  by 
the  kind  of  relative  (spouse,  son  or  daughter,  parent,  etc.)  you  can  file  for. 

Part  2  goes  into  more  detail  about  the  specific  kinds  of  evidence  you  need  to  submit  with  a  petition. 
It  also  explains  a  number  of  general  procedures,  such  as  how  to  prove  a  change  of  name,  and  what 
kinds  of  secondary  evidence  you  can  submit  if  the  required  evidence,  such  as  a  birth  certificate,  does 
not  exist.  Read  Parts  1  and  2  carefully.  If  you  do  not  submit  a  necessary  document,  your  petition 
will  be  delayed,  and  may  be  denied. 

Part  3  provides  some  additional  information  to  help  you  fill  out  the  petition  form.  It  also  discusses 
how  to  actually  file  the  petition,  such  as  where  to  file  it  and  how  to  determine  the  filing  fee. 

Part  4  describes  how  your  petition  will  be  processed  and  gives  an  overview  of  what  will  h<q)pen  if 
it  is  approved.  More  detailed  information  about  later  steps  will  be  included  when  we  notify  you  that 
your  petition  has  been  approved.  The  instructions  in  this  part  also  explain  the  penalties  for  fisifying 
or  concealing  facts  or  submitting  a  false  document. 
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1.  FILING. 

HLING  FOR  A  SPOUSE. 

A  United  States  citizen  or  permanent  resident  may  file  a 
petition  for  his  or  her  spouse. 

Petition  review  is  to  determine  if  the  marriage  is  legally 
valid  and  is  a  basis  for  allowing  the  spouse  to  immigrate 
to  the  United  States.  Even  if  a  marriage  is  legally  valid, 
a  petition  will  not  be  approved  if: 

•  you  and  your  spouse  were  not  both  physically 
present  at  the  marriage  ceremony,  and  the  marriage 
has  not  been  consummated; 

•  your  spouse  has  ever  attempted  or  conspired  to  enter 
into  a  marriage  for  the  purpose  of  evading 
immigration  laws; 

•  there  is  not  sufficient  evidence  of  a  relationship  of 
husband  and  wife  to  demonstrate  that  the  marriage 
is  not  merely  for  the  purpose  of  obtaining 
immigration  benefits; 

•  you  became  a  permanent  resident  within  the  past  S 
years  based  on  a  marriage  which  subsequently  ended 
in  divorce  or  annulment,  unless  you  establish,  by 
clear  and  convincing  evidence,  that  the  prior 
marriage  was  not  merely  for  the  purpose  of 
obtaining  inunigration  benefits;  or 

•  you  married  your  spouse  after  November  9,  1986, 
and  when  the  two  of  you  married  he  or  she  was  in 
deportation  or  exclusion  proceedings,  unless  you 
establish  one  of  the  following: 

O  that  exclusion  or  deportation  proceeding  was 
canceled,  terminated  or  dismissed; 

O  that  your  spouse  has  resided  outside  the  U.S.  for 
at  least  two  years  since  your  marriage;  or 
o  that  the  marriage  was  entered  into  in  good  faith 
and  not  merely  to  obtain  immigration  benefits, 
and  that  no  fee  or  other  consideration  was  given 
except  to  an  attorney  and  that  this  was  solely  for 
the  purpose  of  representing  you  in  this  petition 
proceeding. 


You  mast  file  your  petition  with: 

•  copies  of  evidence  you  are  a  U.S.  citizen  or 
permanent  resident,  (see  GENERAL  EVIDENCE); 

•  a  copy  of  your  marriage  certificate; 

•  if  you  or  your  spouse  were  ever  married  before, 
submit  copies  of  divorce  decrees,  annulment  decrees 
or  death  certificates  showing  that  each  of  your  prior 
marriages,  and  each  of  your  spouse’s  prior 
marriages,  was  legally  terminated  before  your 
current  marriage; 

•  original  photos  of  you  and  your  spouse  '(see 
GENERAL  EVIDENCE); 

•  copies  of  any  joint  financial  arrangements,  contracts 
or  other  evidence  which  you  wish  to  submit  to  show 
that  your  marriage  is  not  merely  for  the  purpose  of 
immigration; 

•  if  you  obtained  permanent  residence  through 
marriage  within  the  last  five  years,  file  copies  of 
evidence  which  clearly  shows  that  the  marriage 
through  which  you  obtained  status  was  not  solely  to 
obtain  immigration  benefits;  and 

•  if  you  married  your  spouse  when  he  or  she  was  in 
deportation  or  exclusion  proceedings,  file  one  of  the 
following: 

o  copies  of  the  INS  notice  or  court  orders  that 
canceled,  terminated  or  dismissed  the  excfusion 
or  deportation  proceeding; 

O  copies  of  evidence  that  demonstrates  your  spouse 
has  resided  outside  the  U.S.  for  at  least  2  years 
after  you  were  married; 

O  copies  of  clear  and  convincing  evidence  of  a 
relationship  of  husband  and  wife  sufficient  to 
demonstrate  the  marriage  was  not  merely  for  the 
purpose  of  obtaining  immigration  benefits. 


58227 


Fodflral  Register  /  Vol.  57,  No.  237  /  Wednesday,  I>Bceinber  9,  1992  /  Notices 


RLING  FOR  A  SON  OR  DAUGHTER. 

A  United  States  citizen  may  ftle  a  petition  for  son  or 
daughter,  regardless  of  that  son  or  daughter’s  age  or 
marital  status.  A  permanent  resident  may  file  a  petition 
for  an  unmarried  son  or  unmarried  daughter  regardless  of 
that  son  or  daughter’s  age. 

You  must  file  your  petition  with: 

•  copies  of  evidence  you  are  a  U.S.  citizen  or 
permanent  resident  (see  GENERAL  EVIDENCE); 

•  a  copy  of  your  son  or  daughter’s  birth  certificate, 
showing  his  or  her  name  and  the  nanw  of  his  or  her 
parent(s); 

•  if  you  are  die-  father,  and  yon  were  married  to  the 
mother  of  your  son  or  daughter  when  your  son  or 
daughter  was  bom,  also  submit: 

O  a  copy  of  the  marriage  certificate  indicating  you 
•  were  married  to  the  mother  at  the  time  of  birth, 
and 

o  if  either  you  or  the  mother  were  married  before 
that  marriage,  submit  copies  of  death  certifici^es. 
annulment  decrees  or  death  certificates  showing 
that  each  of  your  prior  marnages,  and  each  of 
the  mother’s  prior  marriages,  was  legally 
terminated  before  your  marri^e  to  one  another; 

•  if  you  are  the  fadier,  but  were  not  married  to  the 
mother  when  your  son  or  daughter  was  bom.  or  if 
you  are  his  or  her  step-parent  or  adoptive  parent, 
also  see  GENERAL  EVIDENCE. 


HLING  FOR  A  PARENT. 

A  United  States  citizen  who  is  at  least  21  years  old  can 
file  a  petition  for  his  or  her  parent. 

You  must  file  your  petitioi\.with: 

•  copies  of  evidence  you  are  a  U.S.  citizen  (see 
GENERAL  EVIDENCE); 

•  a  copy  of  your  birth  certificate,  showing  your  name 
and  the  name  of  your  parent(s); 

•  if  you  are  filing  for  your  father,  and  he  was  married 
to  your  mother  when  you  were  bom.  also  submit: 
o  a  copy  of  the  marriage  certificate  indicating  that 

your  hither  was  married  to  your  mother  when 
you  were  bom;  and. 

O  if  either  your  father  or  mother  were  married 
before  their  marriage  to  each  other,  submit 
copies  of  divorce  certificates,  annulment  decrees 
or  death  certificates  showing  that  all  those  prior 
marriages  were  legally  terminated  before  they 
married  each  other; 

•  if  your  father  was  not  married  to  your  mother  when 
you  were  bom.  or  if  you  are  filing  for  your  step¬ 
parent  or  adoptive  parent,  also  see  GENERAL 
EVIDENCE. 


FILING  FOR  A  BROTHER  OR  SISTER. 

A  United  States  citizen  who  is  at  least  21  years  old  can 
file  a  petition  for  his  or  her  brother  or  sister. 

You  must  file  your  petition  with: 

•  evidence  you  are  a  U.S.  citizen  (see  GENERAL 
EVIDENCE); 

•  a  copy  of  your  birth  certificate,  showing  your  name 
and  the  name  of  your  parent(s); 

•  a  copy  of  your  brother  or  sister’s  birth  certificate, 
showing  his  or  her  name  and  the  name  of  his  or  her 
parent(s); 

•  if  you  and  your  brother  or  si.ster  have  the  same 
father  but  different  mothers,  and  your  father  was 
married  to  your  respective  mothers  when  you  were 
each  bom.  you  must  also  submit  copies  of  the 
marriage  certificates  of  the  father  to  each  mother 
and  copies  of  divorce  decrees,  annulment  decrees  or 
death  certificates  showing  that  all  the  prior 
marriages  of  your  father  and  your  respective 
mothers  were  legally  terminated  before  your  father 
married  your  respective  mothers;  ami 

•  if  you  and  your  brother  or  sister  have  the  same 
father,  but  your  father  was  not  married  to  one  or 
either  of  your  mothers,  also  see  GENERAL 
EVIDENCE  for  the  additional  evidence  you  must 
submit  with  your  petition  with  regard  to  that 
relationship; 

•  if  you  and  your  brother  or  sister  are  related  through 
adoption  or  through  a  step-parent,  al.so  see 
GENERAL  EVIDENCE. 
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FILING  FOR  A  HANCEiE). 

A  United  States  citizen  may  file  a  petition  for  a  fiancefe) 
whether  he  or  she  is  in  the  U.S.  or  outside  the  U.S. 
However,  your  fiance(e)  must  apply  for  a  fiance(e)  visa 
at  a  U.S.  Consulate  after  this  petition  is  approved  in 
order  to  be  admitted  as  a  fiancefe)  and  receive  status 
based  on  this  petition. 

Review  of  a  pietition  for  a  fiancefe)  is  to  determine  if  both 
you  and  your  fiance(e)  are  legally  free  to  enter  into  the 
marriage,  and  have  each  already  decided  to  marry  the 
other  within  the  90  days  after  he  or  she  enters  the  U.S. 
in  fiance(e)  status.  Fiance(e)  status  is  not  for  the  purpose 
of  meeting  to  decide  whether  to  marry. 

A  petition  for  a  fiance(e)  will  only  be  approved  if: 

•  both  you  and  your  fiance(e)  are  unmarried  and  able 
to  enter  into  a  legally  valid  marriage; 

•  you  and  your  fiance(e)  have  personally  met  within 
the  last  2  years,  unless  you  demonstrate  in  your 
petition  that  compliance  with  this  requirement  would 
result  in  extreme  hardship  to  you  or  would  violate 
your  own  or  your  fiance(e)’s  strict  and  long 
established  custom,  culture  or  social  practice;  and 

•  both  you  and  your  fiancefe)  have  already  made  the 
decision  to  marry  the  other  within  the  90  days  after 
he  or  she  enters  the  U.S.  in  fiancefe)  status,  and 
intend  to  thereafter  maintain  a  continuing 
relationship  as  husband  and  wife. 


HLING  FOR  AN  ORPHAN. 

A  United  States  citizen  may  file  a  petition  for  a  foreign 
orphan  which  he  or  she  has  adopted  abroad  or  intends  to 
adopt  in  the  U.S.  after  the  orphan  immigrates.  If  you  are 
single,  you  must  be  at  least  25  years  old  at  the  time  of 
the  adoption  and  when  this  petition  is  filed. 

An  ’orphan”  is  a  child  under  the  age  of  16  who  has  lost 
both  parents  or  whose  sole  surviving  parent  is  unable  to 
provide  adequate  care  for  the  child  and  has 
unconditionally  released  the  child  for  adoption  and 
emigration. 

An  orphan  petition  may  only  be  approved  for  a  qualified 
child  who  is  either: 

•  outside  the  U.S.  and  who  either  has  been  adopted 
abroad  or  will  be  coming  to  the  U.S.  to  be  adopted; 
or 

•  who  is  in  the  U.S.  in  parole  status  and  has  not  yet 
been  adopted. 


You  must  file  your  petition  with: 

•  copies  of  evidence  you  are  a  U.S.  citizen  (see 
GENERAL  EVIDENCE); 

•  if  you  or  your  fiance(e)  were  ever  married  before, 
submit  copies  of  divorce  decrees,  annulment  decrees 
or  death  certificates  showing  that  each  of  your  prior 
marriages,  and  each  of  your  fiance(e)’s  prior 
marriages,  has  already  been  legally  terminated; 

•  original  photos  of  you  and  your  fiance(e)  (see 
GENERAL  EVIDENCE); 

•  copies  of  evidence  showing  either  that: 

O  you  and  your  fiance{e)  have  personally  met 
within  the  last  2  years;  or 
o  jf  you  have  never. met  or  have  not  met  within  the 
last  2  years,  file  a  detailed  exp!a.nation  and 
evidence  of  the  extreme  hard.ship  or  customary, 
cultural  or  social  practices  which  prohibited  your 
meeting;  and 

•  original  signed  statements  from  each  of  you 
showing  that  you  plan  to  marry  each  other  within  90 
days  of  his  or  her  admission  and  thereafter  maintain 
a  continuing  relationship  as  husband  and  wife,  and 
copies  of  any  evidence  you  wish  to  submit  -to 
demonstrate  your  mutual  intent  to  marry  the  other. 


An  orphan  petition  will  not  be  approved  for  any  other 
child  already  in  the  U.S. 

You  must  establi.sh  that  you  can  provide  adequate  care  for 
an  orphan,  and  must  also  establish  that  the  child  you  are 
filing  for  qualifies  as  an  orphan.  You  can  do  this  in  one 
petition,  or,  in  certain  situations,  you  can  do  it  in  two 
steps.  The  two  step  process  lets  you  establi.sh  your 
ability  to  provide  adequate  care  in  an  Advance  Processing 
Application  before  showing  that  the  child  qualifies  as  an 
orphan. 

You  can  use  the  two  step  approach  if: 

•  a  child  has  not  been  located  and  identified  for  you; 

•  you  and/or  your  spou.se,  if  married,  are  traveling 
abroad  to  a  country  with  no  INS  office  to  adopt  a 
known  child  while  abroad;  or 

•  you  and/or  your  spouse,  if  married,  are  traveling 
abroad  to  facilitate  the  immigration  of  a  known  child 
coming  to  the  U.S.  when  you  want  to  file  the 
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petition  at  the  U.S.  Consulate  or  Embassy  which  has 
jurisdiction  over  the  child's  residence. 

Filing  in  2  steps. 

Step  1.  Filing  an  Advance  Processing  Application. 
(Check  Box  “i"  in  Part  2  of  the  I-I30  petition  form). 
You  must  file  your  application  with: 

•  copies  of  evidence  of  your  age  and  U.S.  citizenship 
(see  GENERAL  EVIDENCE); 

•  two  sets  of  your  fingerprints  on  Form  FD-258 
(available  at  your  local  INS  office); 

e  an  original,  valid  home  study  as  described  below; 
and 

•  if  you  are  married,  your  spouse  must  also  sign  the 
Orphan  Supplement,  and  you  must  also  submit: 

o  two  complete  sets  of  his  or  her  fingerprints  on 
Form  FD-258; 

o  a  copy  of  your  marriage  certificate;  and 
o  if  you  or  your  spouse  were  ever  married  before, 
submit  copies  of  divorce  decrees,  annulment 
decrees  or  death  certificates  showing  that  each  of 
your  prior  marriages,  and  each  of  your  spouse’s 
prior  marriages,  was  legally  terminated  before 
your  current  marriage. 

Home  study  requirements. 

The  home  study  must  be  conducted  by.  and  include  the 
favorable  recommendation  of,  either  an  agency  of  the 
state  in  which  the  child  will  live  or  an  agency  authorized 
by  that  state  to  conduct  such  a  study  or,  in  the  case  of  a 
child  adopted  abroad,  an  appropriate  public  or  a  private 
adoption  agency  licensed  in  the  U.S.  The  home  study 
must  include: 

•  a  factual  evaluation  of  the  financial,  physical, 
mental,  and  moral  capabilities  of  the  prospective 
parent  or  parents  to  rear  and  educate  the  child 
properly; 

•  a  detailed  description  of  the  living  accommodations 
where  the  prospective  parent  or  parents  currently 
reside  and  where  the  child  will  live,  if  known; 

•  a  statement  reconunending  the  adoption  signed  by  an 
official  of  the  responsible  state  agency  in  the  state  of 
the  child’s  proposed  residence  or  agency  authorized 
by  that  state  if  the  child  will  be  adopted  in  the  U.S., 
or  by  an  official  of  an  appropriate  public  or  private 
adoption  agency  licensed  in  any  state  in  the  U.S.  if 
the  child  has  been  adopted  abroad 

Please  note:  Since  this  is  an  advance  processing 
application,  if  you  are  single  you  can  file  it  if  you  are  at 
least  24  years  old.  However,  you  cannot  file  the  second 
step  petition,  or  complete  the  adoption,  until  you  are  at 
least  25. 


Step  2.  Your  second  step  petition  must  be  properly  filed 
within  one  year  of  the  approval  of  the  advanced 
processing  application.  Since  you  paid  the  fee  with  the 
advance  processing  application,  there  is  no  fee  for  the 
second  step  petition.  However,  if  you  do  not  file  an 
approvable  step  2  petition,  with  evidence  relating  to  a 
specific  child,  within  one  year  after  approval  of  the 
advance  processing  application,  the  approval  of  the 
advance  processing  petition  will  expire.  Any  further 
proceedings  will  require  the  filing’of  a  new  advance 
processing  application,  with  fee,  or  a  new  1  step  petition, 
with  fee. 

Since  you  demonstrated  your  ability  to  provide  adequate 
care  in  step  1,  in  this  petition  you  must  establish  that  the 
child  you  are  filing  for  qualifies  as  an  orphan.  (Check 
Box  7*  2  of  the  petition  form.)  You  must  file 

your  petition  with: 

•  a  copy  of  the  approval  notice  showing  your  advance 
processing  application  was  approved; 

•  a  copy  of  the  child’s  birth  certificate  or.  if  a 
certificate  is  not  available,  other  proof  of  the  child’s 
age  and  parentage  (Please  note:  The  child  must  be 
less  than  16  years  old  when  this  petition  is  filed); 

•  if  any  of  the  child's  parents  are  deceased,  submit  a 
copy  of  the  death  certificate  for  each  deceased 
parent; 

•  if  the  child  has  only  one  parent,  submit  copies  of 
evidence  that  he  or  she  is  incapable  of  providing  for 
the  child  %nd  original  evidence  that  he  or  she  has 
unconditionally  and  irrevocably  released  the  child 
for  emigration  and  adoption; 

•  a  copy  of  the  adoption  decree,  if  the  child  has  been 
adopted  abroad  (If  you  are  married,  the  adoption 
decree  must  show  that  the  adoption  was  undertaken 
jointly  by  you  and  your  spou.se); 

•  if  the  orphan  is  to  be  adopted  in  the  U.S.,  file 
evidence  you  have  complied  with  any  pre-adoption 
requirements  of  the  slate  where  the  child  will  live, 
unless  they  cannot  be  complied  with  until  the  child 
arrives  in  the  U.S.;  and 

•  if  you  are  single,  file  evidence  that  adoption  by  an 
unmarried  person  is  permitted  in  the  state  where 
you  and  the  child  will  live. 

Filing  in  I  step. 

If  you  have  identified  a  child  and  all  processing  will  be 
completed  in  the  U.S.,  check  Box  "h"  in  Part  2  of  the 
petition  form,  and  file  your  petition  with  all  of  the 
evidence  listed  above  in  the  entire  two  step  approach  to 
establish  your  ability  to  provide  adequate  care  for  an 
orphan  and  to  establish  that  the  child  qualifies  as  an 
orphan. 
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2.  GENERAL  EVTOENCE. 

EvidaKe  of  U.S.  Ckizenship. 

If  you  are  a  United  States  citizen,  you  must  file  your 
petition  with  evidence  of  your  citizenship'.  This  may 
include: 

•  a  copy  of  your  birth  certificate,  if  you  were  bom  in 
the  U.S.; 

a  a  copy  of  your  naturalization,pertificate  or  certificate 
of  citizenship  issued  by  INS; 

•  a  copy  of  your  Form  FS-240,  Report  of  Birth 
Abroad  of  a  Citizen  of  the  United  States,  issued  by 
an  American  Consul; 

a  a  copy  of  your  unexpired  U.S.  passport;  or 
a  an  original  statement  from  a  U.S.  consular  officer 
verifying  that  you  are  a  U.S.  citizen  with  a  valid 
pa.s.<;port. 

Evidence  of  Permanent  Residence. 

If  you  are  a  permanent  resident,  you  must  file  your 
petition  with  a  copy  of  the  front  and  back  of  your  alien 
registration  receipt  card  (Form  1-SSl  or  Form  I-ISI).  If 
you  have  not  yet  received  your  card,  submit  copies  of 
your  passport  biogn^ihic  page  and  the  page  .showing 
admission  as  a  permanent  resident,  or  other  evidence  of 
permanent  resident  status  issued  by  INS. 

Evidence  of  Change  of  Name. 

If  either  you  or  the  person  you  are  filing  for  are  using  a 
name  other  than  that  shown  on  the  relevant  documents, 
you  must  file  your  petition  with  copies  of  the  legal 
documents  that  made  the  change,  such  as  a  marriage 
certificate,  divorce  decree,  adoption  decree  or  court 
order. 


Evidence  of  a  Stepparent-Stepchild  Relationship. 

If  your  petition  is  based  upon  a  stepparent-stepchild 
relationship,  you  must  hie  your  petition  with: 

*  a  copy  of  the  marriage  certificate  of  the  stepparent 
to  the  child's  natural  parent  showing  that  the 
marriage  occurred  before  the  child’s  18th  birthday; 
and 

•  copies  of  deatli  certificates,  annulment  decrees  or 
death  certificates,  showing  that  any  prior  marriages 
of  the  stepparent  or  birth  parent  which  he  or  she 
married  were  each  legally  terminated. 


Evidence  where  the  Biological  Father  was  not  Married 
to  the  Mother  When  a  Son  or  Daughter  was  Born. 

If  your  petition  is  based  upon  the  relationship  of  a 
biological  father  to  his  son  or  daughter,  and  the  father 
was  not  married  to  the  mother  when  the  son  or  daughter 
was  bom,  you  must  file  your  petition  with: 

•  copies  of  evidence  the  son  or  daughter  was 
legitimated  by  the  father  before  age  18;  or 

•  copies  of  evidence  a  bona  fide  parent-child 
relationship  existed  between  the  father  and  the  son 
or  daughter  before  the  son  or  daughter  reached  21. 
Evidence  may  include  proof  the  father  lived  with  the 
son  or  daughter,  supported  him  or  her,  or  otherwise 
showed  continuing  parental  interest  in  the  son  or 
daughter’s  welfare. 

Evidence  of  Adoption. 

If  you  and  the  person  you  are  filing  for  are  related  by 
adoption,  and  you  are  not  filing  an  orphan  petition,  you 
must  file  your  petition  with: 

•  a  copy  the  adoption  decree(s)  showing  the 
adoption  took  place  before  the  child  reached  16;  and 

•  copies  of  evidence  the  child  was  in  the  legal  cu.^tody 
of,  and  resided  with,  the  parent(s)  who  adc^ted  him 
or  her  for  at  least  2  years  before  or  after  the 
adiiption. 

Legal  custody  may  only  be  granted  by  a  court  or 
recognized  governmental  entity  and  is  usually  granted  at 
the  time  the  adoption  is  finalized.  However,  if  legal 
custody  is  granted  by  a  court  or  recognized  government 
agency  prior  to  the  adoption,  that  time  may  be  counted 
towards  fulfilling  the  2  year  legal  custody  requirement. 

Documentary  Requirements  and  Secondary  Evidence. 
The  documents  filed  with  your  petition  should  be  those 
issued  by  the  civil  registrar,  vital  statistics  office,  or  other 
civil  authority.  You  should  submit  all  the  required 
evidence  with  your  petition. 

If  such  documents  are  unavailable,  you  must  file  your 
petition  with  documentation  from  those  authorities  to 
establish  why  the  required  evidence  is  unavailable,  and 
must  also  submit  secondary  evidence  to  establish  the  facts 
in  question.  Submit  as  many  types  of  secondary  evidence 
as  pos.sible  to  verify  the  claimed  relationship. 

Listed  below  are  some  conrmon  types  of  secondary 
evidence.  Any  evidence  submitted  must  contain  enough 
information  (birth  dates,  parents’  names,  etc.)  to  establish 
the  event  you  are  trying  to  prove.  Normally  the  mo.st 
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persuasive  types  of  evidence  is  that  which  dates  from 
close  to  the  time  of  the  event  you  are  trying  to  prove. 
We  will  evaluate  the  secondary  evidence  you  submit  for 
authenticity  and  credibility. 

Some  common  types  of  secondary  evidence  include: 

•  Baptismal  Cert^cates.  A  certificate  under  the  seal 
of  the  church  where  the  baptism  occurred.  It  must 
show  the  date  and  place  of  the  child’s  birth,  date  of 
baptism,  and  the  name(s)  of  the  child's  parents. 

•  School  Records.  Early  school  records  (preferably 
from  the  first  school  attended)  showing  the  date  of 
admission  to  the  school,  the  child’s  birth  date  or  age 
at  time  of  admission,  and,  if  shown  in  school 
records,  the  place  of  birth  and  the  names  and  places 
of  birth  of  parent(s). 

•  Census  Records.  Early  state  or  federal  census 
record  showing  the  name(s),  place(s)  of  birth  and 
date(s)  of  birth  or  age(s)  of  the  person(s)  listed. 

If  all  forms  of  primary  and  secondary  evidence  are 
unavailable,  you  must  file  your  petition  with  original 
evidence  to  establish  such  unavailability,  and  also  submit 
at  least  2  affidavits  sworn  to,  or  affirmed,  by  persons 
who  were  living  at  the  time  and  have  direct  personal 
knowledge  of  the  event  you  are  trying  to  prove  (date  and 
place  of  birth,  marriage,  death,  etc.).  These  persons  may 
be  relatives  and  need  not  be  citi2ens  of  the  United  States. 
Each  affidavit  must  give  the  person’s  full  name  and 
address,  date  and  place  of  birth,  and  any  relationship  to 
you.  Each  affidavit  must  also  fully  describe  the 
circumstances  or  event  in  question  and  fully  explain  how 
he  or  she  acquired  knowledge  of  the  event. 

Photos. 

If  you  are  filing  for  your  spouse  or  fiance(e),  you  must 
submit  a  natural  color  photo  of  yourself  and  a  separate 
natural  color  photo  of  your  spouse  or  fiance(e).  The 
photos  must  have  been  taken  within  the  30  days  before 
you  file  your  petition.  They  must  be  "ADIT"  style 
photos.  They  must  have  a  white  background,  be 
unmounted,  be  printed  on  thin  paper,  and  be  glossy  and 
unretouched.  They  must  show  a  three-quarter  frontal 
profile  showing  the  right  side  of  your  face,  with  your 
right  ear  visible  and  with  your  head  bare  (unless  you  are 
wearing  a  headdress  as  required  by  a  religious  order  of 
which  you  are  a  member).  The  photos  should  be  no 
larger  than  2X2  inches,  with  the  distance  from  the  top 
of  the  head  to  just  below  the  chin  about  1  and  1/4  inches. 

Lightly  print  the  name  and  any  AJt  or  Social  Security  # 
on  the  back  of  each  photo  with  a  pencil. 


Evidence  of  Exclusion  or  Deportation  Proceedings. 

If  the  person  for  whom  you  are  filing  this  petition  is  now, 
or  has  been,  in  deportation  or  exclusion  proceedings, 
submit  a  copy  of  documentation  showing  the  date  the 
proceedings  commenced  and  the  current  status  or  final 
disposition. 

Translations. 

Any  foreign  language  document  must  be  accompanied  by 
a  full  English  translation  which  the  translator  has  certified 
as  complete  and  correct  and  by  the  translator’s 
certification  that  he  or  she  is  competent  to  translate  from 
the  foreign  language  into  English. 


Submitting  Copies  instead  of  Original  Documents. 

If  these  instructions  state  that  a  copy  of  a  document  may 
be  filed  with  this  petition  and  you  choose  to  send  us  the 
original,  we  may  keep  that  original  for  our  records. 

Blood  Tests. 

After  we  review  your  petition,  we  may  determine  that  a 
blood  test  or  a  genetic  code  test  is  necessary  for  you  to 
substantiate  parentage.  If  we  determine  either  of  these 
tests  is  necessary,  we  will  provide  you  with  further 
information. 
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3.  FILING  INSTRUCTIONS. 

FILLING  OUT  THE  FORM. 

Please  answer  all  questions  by  typing  or  clearly  printing 
in  black  ink.  Complete  the  basic  form  and  the 
appropriate  supplement.  Indicate  that  an  item  is  not 
applicable  with  *N/A.*  If  an  answer  to  a  question  is 
“none,'*  please  so  state. 

If  you  need  extra  qiace  to  answer  any  item,  attacha  sheet  . 
of  paper  with  your  name,  date  of  birth  and  your  A#,  if 
any,  and  indicate  the  number  of  the  item  to  which  the 
answer  refers. 

You  must  file  your  petition  with  the  required  Initial 
Evidence.  Your  petition  must  be  properiy  signed  and 
filed  with  the  correct  fee.  If  you  are  married  and  filing 
an  orphan  petition,  your  spouse  must  also  sign  the 
petition. 

Part  I. 

This  part  requires  information  about  the  U.S.  citizen  or 
permanent  resident  filing  the  petition.  Enter  your 
(alien  registration  number)  if  you  are  a  permanent 
resident  or  naturalized  U.S.  citizen. 

Part  2. 

Indicate  the  specific  type  of  relationship  you  have  to  the 
person  you  are  filing  for.  Check  only  one  box. 

Part  3. 

This  part  requires  information  about  the  person  you  are 
filing  for.  You  must  file  a  separate  petiticm  for  each 
person  you  want  to  file  for.  The  1-94U  is  the  number  of 
the  Nonimmigrant  Arrival-Departure  Document  given  a 
person  when  he  or  she  enters  the  U.S.  If  the  person  is  in 
the  U.S.,  but  was  not  given  an  1-94,  write  ‘none*.  If  the 
person  entered  the  U.S.  without  being  inspected  by  an 
immigration  officer,  enter  "EWI". 

Part  4. 

This  part  asks  for  additional  information  about  your  status 
in  the  U.S.,  and  about  the  type  of  evidence  you  are 
submitting  with  your  petition  to  show  your  status. 

Part  5. 

This  part  asks  you  to  tell  us  what  you  want  done  with 
your  petition  after  approval.  Check  one  box.  If  you 
indicate  the  person  is  or  will  be  applying  for  adjustment, 
we  will  hold  the  petitkm  in  the  file.  ■  If  you  indicate  that 
the  petition  should  be  sent  to  an  American  Consulate  for 
issuance  of  an  immigrant  visa,  we  will  send  your 
approved  petition  to  the  Department  of  State. 

Part  6. 

You  must  sign  your  triplication. 


Part?. 

Any  person  who  helped  you  prepare  this  petition  must 
provide  the  information  requested.  An  attorney  or  other 
authorized  representative  must  complete  and  submit  Form 
G-28,  Notice  cf  Entry  of  Appearance,  with  your  petition. 

Supplement  A.  Spousc/Hanccfe) 

This  Supplement  must  be  submitted  with  your  petition  if 
you  are  filing  for  your  spouse  or  fiance(e).  You  may 
submit  copies  of  any  joint  financial  arrangements, 
contracts  or  other  evidence  which  you  wish  to  submit  to 
show  that  your  marriage  is  not  merely  for  the  purpose  of 
immigration. 

If  your  spouse  is  in  the  U.S.,  he  or  she  must  sign  the 
back  of  the  supplement. 

Supplement  B.  Other  Relative 

This  supplement  must  be  submitted  with  your  petition  if 
you  are  filing  for  a  son,  daughter,  parent,  brother  or 
sister. 

Supplement  C.  Orphan 

This  supplement  must  be  submitted  with  your  petition  for 
an  orphan.'  You,  and  your  spouse,  if  you  are  married, 
must  both  sign  the  supplement  in  Section  5, 

If  you  are  filing  under  the  2  step  process,  you  do  not 
need  to  complete  Section  4  with  your  step  1  Advance 
Processing  Application.  When  you  file  your  second  step 
petition,  or  if  you  are  filing  a  1  step  petition,  complete 
the  entire  supplement. 

WHERE  TO  FILE. 

Petition  for  relative  or  fiance(e).  If  the  relative  you  are 
filing  for  is  already  in  the  U.S.  and  is  eligible  to  adjust 
status  in  the  U.S.,  file  your  relative  petition  and  his  or 
her  adjustment  of  status  application  together  at  the  local 
INS  office  where  he  or  she  lives.  For  more  information 
about  eligibility  to  adjust  status,  see  Form  1-485, 
Application  to  Register  Permanent  Residence  or  Adjust 
Status.  In  all  other  instances  file  a  petition  for  a  relative, 
and  any  petition  for  a  fiance(e),  as  follows: 

If  you  live  in  Connecticut,  Delaware,  District  of 
Columbia,  Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  Vermont,  Virgin  Islands, 
Virginia,  or  West  Virginia,  mail  this  petition  to: 

USINS  Eastern  Service  Center 
75  Lower  Welden  Street 
St.  Albans,  VT  05479-0130 
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If  you  live  in  Alabama,  Arkansas,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  South  Carolina,  Tennessee,  or 
Texas,  mail  this  petition  to: 

USINS  ^uthem  Service  Center 
P.O.  Box  1S2122,  Dept.  A 
Irving,  TX  75015-2122 

If  you  live  in  Arizoiu,  California,  Guam,  Hawaii,  or 
Nevada,  mail  this  petition  to: 

USINS  Western  Service  Center 
P.O.  Box  10130 

Laguna  Niguel,  CA  92607-0130 

If  you  live  elsewhere  in  the  U.S.,  mail  this  petition  to: 
USINS  Northern  Service  Center 
P.O.  Box  82521 
Lincoln,  NE  68501-2521 

If  you  live  outside  the  U.S.,  and  are  filing  other  than  a 
fiance(e)  petition,  you  may  mail  your  petition  to  the  INS 
Service  Center  listed  above  which  has  jurisdiction  over 
the  last  place  you  lived  in  the  U.S.,  or  you  may  file  it  at 
the  INS  overseas  office  which  has  jurisdiction  over  where 
you  now  live.  Contact  your  nearest  U.S.  consulate  for 
more  information  and  the  address  of  the  appropriate  INS 
overseas  office. 


Petition  for  an  Orphan.  If  you  live  in  the  U.S.,  file 
your  petition  at  the  local  INS  office  which  has  jurisdiction 
over  where  you  live.  If  you  now  live  in  Canada,  file 
your  petition  at  the  local  INS  office  which  has  jurisdiction 
over  where  you  and  the  child  will  live  in  the  U.S. 

If  you  now  live  outside  the  U.S.  or  Canada,  you  may  file 
your  petition  at  the  local  INS  office  which  has  jurisdiction 
over  where  you  and  the  child  will  live  in  the  U.S.,  or  you 
may  file  your  petition  with  the  overseas  office  of  this 
Service  which  has  jurisdiction  over  where  you  now  live. 
You  may  inquire  at  a  U.S.  consulate  for  the  address  of 
the  appropriate  INS  overseas  office. 

If  an  advance  processing  application  is  approved,  the  step 
2  petition  may  be  filed  at  the  same  Service  office  or  at 
the  appropriate  INS  overseas  office  or,  in  some  instances, 
at  the  U.S.  consulate  which  has  jurisdiction  over  the  place 
the  child  now  lives. 


FEE. 

If  you  are  filing  a  petition  for  i  relative  or  fiance(e),  the 
fee  is  $75.00. 

If  you  are  filing  an  entire  orphan  petition  or  an  advance 
processing  application  for  an  orphan,  the  fee  is  $140.00. 
There  is  no  fee  for  a  subsequent  petition  for  a  named 
orphan  based  on  an  approved  advance  processing 
application. 

The  fee  must  be  submitted  in  the  exact  amount.  It  cannot 
be  refunded.  DO  NOT  MAIL  CASH.  All  checks  and 
money  orders  must  be  drawn  on  a  bank  or  other 
institution  located  in  the  United  States  and  must  be 
payable  in  United  States  currency.  The  check  or  money 
order  should  be  made  payable  to  the  Immigration  and 
Naturalization  Service,  except  that: 

*  If  you  live  in  Guam,  and  are  filing  this  application 
in  Guam,  make  your  check  or  money  order  payable 
to  the  "Treasurer,  Guam." 

•  If  you  live  in  the  Virgin  Islands,  and  are  filing  this 
application  in  the  Virgin  Islands,  make  your  check 
or  money  order  payable  to  the  "Commissioner  of 
Finance  of  the  Virgin  Islands." 

Checks  are  accepted  subject  to  collection.  An  uncollected 
chedc  will  render  the  application  and  any  document  issued 
invalid.  A  charge  of  $5.00  will  be  imposed  if  a  check  in 
payment  of  a  fee  is  not  honored  by  the  bank  on  which  it 
is  drawn. 
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4.  OTHER  INFORMATION. 

Processing  Information. 

Acceptance.  Any  petition  that  is  not  signed  or  is  not 
accompanied  by  the  correct  fee  will  be  rejected  with  a 
notice  that  the  petition  is  deficient.  You  may  correct  the 
deficiency  and  resubmit  the  petition;  however,  a  petition 
is  not  considered  properly  filed  until  it  has  been  accepted 
by  the  Service. 

Initial  processing  and  requests  for  more  information  or 
an  interview.  Once  a  petition  has  been  accepted,  it  will 
be  checked  for  completeness,  including  submission  of  the 
required  initial  evidence.  If  you  do  not  completely  fill 
out  the  form  or  if  you  file  it  without  required  initial 
evidence,  you  will  not  establish  a  basis  for  eligibility,  and 
we  may  deny  your  petition.  At  a  minimum  it  will 
significantly  delay  processing  of  your  petition. 

We  may  also  request  more  information  or  evidence 
beyond  that  indicated  in  these  instructions,  or  we  may 
request  that  you  appear  at  an  INS  office  for  an  interview. 
We  may  also  request  that  you  submit  the  originals  of  any 
copy.  We  will  return  these  originals  when  they  are  no 
longer  required. 

Decision.  If  you  establish  that  the  person  you  are  filing 
for  qualifies  for  the  classification  requested,  your  petition 
will  be  iqiproved.  If  you  do  not  establish  eligibility,  the 
petition  will  be  denied.  You  will  be  notified  in  writing  of 
the  decision. 


Meaning  of  a  Petition. 

The  filing  or  iqiproval  of  your  petition  does  not  authorize 
the  person  you  filed  for  to  enter  or  remain  in  the  United 
States,  nor  does  approval  grant  employment  authorization. 

Approval  of  this  petition  completes  the  first  step  towards 
allowing  the  person  you  are  filing  for  to  become  a 
pemument  resident.  The  approved  petition  establishes  a 
basis  upon  which  he  or  she  can  apply  for  an  immigrant  or 
fiance(e)  visa  or  for  adjustment  of  status. 

The  second  step  in  the  process  is  applying  for  an 
immigrant  or  fiance(e)  visa,  or,  except  for  a  fiancefe),  for 
adjustment  of  status.  Adjustment  is  an  equivalent  process 
which  allows  certain  aliens  already  in  the  U.S.  to  apply 
to  obtain  permanent  residence  while  remaining  in  the 
U.S.  instead  of  having  to  go  back  abroad  in  order  to 
apply  for  an  immigrant  visa.  [Note:  Adjustment  of 
status  based  on  an  orphan  petition  is  limited  to  a  person 
in  the  U.S.  in  parole  status.] 


A  person  is  not  guaranteed  issuance  of  a  visa  or  a  grant 
of  adjustment  simply  because  this  petition  is  approved. 
Those  processes  looks  at  additional  eligibility  criteria. 

If  you  are  a  U.S.  citizen,  and  your  approved  petition  is 
for  your  spouse,  parent,  unmarried  son  under  age  21  or 
for  your  unmarried  daughter  under  age  21,  the  person 
you  filed  for  will  be  immediately  eligible  to  apply  for  an 
immigrant  visa,  or  if  in  the  U.S.,  may  be  eligible  to 
apply  for  adjustment  of  status. 

However,  in  many  other  categories  the  demand  to 
immigrate  to  the  U.S.  by  those  who  have  the  necessary 
relative  to  petition  for  them  is  far  greater  than  the  number 
of  individuals  allowed  to  immigrate  within  a  given  year. 
This  creates  a  waiting  line  for  persons  with  approved 
petitions. 

Your  approved  petition  fur  a  relative  gives  him  or  her  a 
place  in  line  for  a  visa  behind  others  with  previously 
approved  petitions  for  the  same  cla.ssincation.  The  place 
in  line  is  determined  by  the  priority  date  of  the  petition, 
which  is  the  date  it  was  properly  filed.  Based  on  an 
approved  petition,  the  person  can,  when  his  or  her  place 
in  line  is  reached,  apply  for  a  vi.sa,  or,  if  he  or  she  is 
already  in  the  U.S.,  he  or  she  may  be  able  to  apply  to 
adjust  status  instead  of  traveling  abro.ad  to  apply  for  an 
immigrant  visa. 

For  information  about  whether  a  person  who  is  already  in 
the  U.S.  can  apply  for  adjustment  of  status,  please  see 
Form  1-485,  Application  to  Register  Permanent  Residence 
or  Adjust  Status. 

If  you  file  a  petition  fur  your  son,  daughter,  brother, 
sister  or  fiance(e),  his  or  her  spouse  and  unmarried  sons 
and  daughters  who  are  less  than  21  years  old  will  be  able 
to  apply  for  dependent  visas  or  adjustment  when  the 
person  you  are  petitioning  for  applies  for  a  vi.sa  or 
adjustment  based  on  your  petition. 

Processing  After  Approval. 

Petition  for  Relative.  If  you  a.sk  in  your  petition  that  we 
send  it  to  a  U.S.  Consulate  for  immigrant  visa  processing 
after  we  approve  it,  we  will  forward  it  to  the  Department 
of  State.  They  will  notify  your  relative  of  the  visa 
process  after  they  have  completed  preliminary  processing. 
They  will  then  forward  it  to  the  appropriate  U.S. 
Consulate  when  the  person  can  apply  for  a  visa. 

If  you  indicate  in  your  petition  that  the  person  you  are 
filing  for  is  already  in  the  U.S.  and  will  apply  to  adjust 
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his  or  her  status  to  permanent  resident,  we  will  keep  the 
petition  on  File  and  notify  you  to  have  him  or  her  fde 
Form  1-485,  Application  to  Register  Permanent  Residence 
or  Adjust  Status. 

If,  after  approval,  the  person  this  petition  is  for  decides 
to  apply  for  an  inunigrant  visa  abroad,  you  must  file 
Form  1-824,  Application  for  Action  on  an  Approved 
Application  or  Petition,  to  request  that  the  approved 
petition  be  transferred  to  the  Deoartment  of  State. 

Petition  for  Futnce(e).  Your  fiance(e)  may  not  receive 
status  based  on  this  petition  while  in  the  U.S.  We  will 
send  your  approved  petition  to  the  Department  of  State. 
They  will  notify  your  fiance(e)  of  the  visa  process  after 
they  have  completed  preliminary  processing.  They  will 
then  forward  it  to  the  appropriate  U.S.  Consulate  so  your 
fiance(e)  and  his  or  her  minor  unmarried  children  may 
apply  for  a  riance(e)  visa.  If  the  consulate  issues  a  visa 
and  your  fiance(e)  is  admitted,  he  or  she  will  be  admitted 
for  90  days.  Your  riance(e)  must  marry  you  within  this 
90  days  or  he  or  she.  and  any  accompanying  children, 
must  leave  the  U.S.  No  extension  of  this  90  period  is 
allowed. 

After  your  marriage,  he  or  she  (and  his  or  her  minor 
unmarried  children  who  entered  with  him  or  her  on 
riance<e)  dependent  K-2  visas),  must  file  an  application  to 
adjust  on  Form  1-485,  Application  to  Register  Permanetu 
Residence  or  Adjust  Status.  Your  fiance(e)  and  children 
should  not  plan  to  travel  outside  the  U.S.  between  the 
time  of  initial  entry  with  a  fiancefe)  visa  and  approval  of 
the  adjustment  of  status  application. 

Petition  for  Orphan.  If  you  use  the  1-step  petition 
process,  your  approved  petition  will  be  sent  to  the 
Department  of  State  for  forwarding  to  the  appropriate 
U.S.  Consulate. 

If  you  use  the  two-step  process,  and  indicate  that  you 
(and/or  your  spouse)  will: 

•  travel  abroad  and  wish  to  have  jurisdiction  assumed 
by  a  U.S.  Consulate  or  INS  overseas  office,  we  will 
forward  your  approved  advanced  processing 
application  to  our  overseas  office  or  to  the 
Department  of  State  for  forwarding  to  the 
appropriate  U.S.  Consulate; 

•  not  travel  abroad,  or  you  wish  to  file  the  second 
step  petition  in  the  U.S.,  the  advance  processing 
petition  will  be  kept  on  file  by  the  approving  INS 
office  for  one  year. 


Penalties. 

If  you  knowingly  and  willfully  falsify  or  conceal  a 
iTiaterial  fact  or  submit  a  false  document  with  this  request, 
we  will  deny  the  benefit  you  are  filing  for  and  may  deny 
any  other  immigration  benefit.  In  addition,  you  will  face 
severe  penalties  provided  by  law  and  may  be  .subject  to 
criminal  prosecution. 

Privacy  Act  Notice. 

We  ask  for  the  information  on  this  form,  and  associated 
evidence,  to  determine  if  you  have  established  eligibility 
for  the  immigration  benefit  you  are  filing  for.  Our  legal 
right  to  ask  for  this  information  is  in  8  U.S.C.  1 154, 
1157  and  1158.  We  may  provide  this  information  to 
other  government  agencies.  Failure  to  provide  this 
information,  and  any  requested  evidence,  may  delay  a 
final  decision  or  result  in  denial  of  your  request. 

Paperwork  Reduction  Act  Notice. 

We  try  to  create  forms  and  instructions  that  are  accurate, 
can  be  easily  understood  and  which  impose  the  lea.st 
possible  burden  on  you  to  provide  us  with  infornuiliun. 
Often  this  is  difficult  becau.se  some  immigration  laws  are 
very  complex.  The  estimated  average  time  to  complete 
and  file  this  application  is  as  follows:  (I)  20  minutes  to 
learn  about  the  law  and  form;  (2)  25  minutes  to  complete 
the  form;  and  (3)  45  minutes  to  a.ssemble  and  file  the 
petition;  for  a  total  estimated  average  of  1  hours  and  30 
minutes  per  petition.  If  you  have  comments  regarding  the 
accuracy  of  this  estimate  or  suggestions  for  making  this 
form  simpler,  you  can  write  to  both  the  Immigration  and 
Naturalization  Service,  425  1  Street,  N.W.,  Room  5304, 
Washington,  D.C.  20536;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction  Project,  O.MB 
No.  1 11 5-XXXX.  Washington.  D.C.  20503. 
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U.S.  Department  of  Justice 
Immigration  arxl  Naturalization  Service 


U  Ul 


0MB  in  115  xxxx 

Immigrant  Petition  tor  Relative,  Fiance(e)  or  Orphan 


START  HERE  -  Please  Type  or  Print 


Part  1.  Information  about  you. 

resKlertl  liliiig  Ihis  pciition. 


The  Uniied  Stales  citizen  or  permanent 


Street  Number 
anO  Name 


City 

State  or 

Province 

Country 

i  ZiP/Postal 

1  Code 

Social  Security 

1  A 

Naturalization 

ft 

1  ' 

Certificate  » 

Part  2.  Petition  type  (check  one). 


I  am  a  citizen  ot  the  United  States  and  am  petitioning  for 
a  □  my  spouse 

b  □  my  unmarried  son  or  daughter  who  is  less  than  2i  years  old 

c.  □  my  uninarned  son  or  daughter  wtio  is  21  years  old  or  older 

d  □  my  married  son  or  daughter 

e  □  my  parent 

1  □  my  sister  or  brother 

9  □  my  fiance  or  liaiKee 

h  □  a  specific  named  orphan  m  one  petition 

1.  □  an  advance  processing  applK^fion  for  an  orphan 

j.  □  a  named  orphan  based  on  an  approved  advance  processing  application 

I  am  a  Permanent  Resident  or  Conditional  Resident  and  am  petitioning  for. 
k  □  my  spouse 

l.  □  my  unmarried  son  or  daughter  who 'S  less  than  21  years  old 

m.  □  my  unmarried  son  or  daughter  who  is  2i  years  old  or  cider 


Part  3.  Information  about  the  person  you  are  filing  for. 


Address  C/O 


Street  Number 
and  Name 


FOR  INS  USE  ONLY 


Receipt 


MfOdte  ' 

tniitat  ^ 

~  Interviewed 

;□  Beneliciary 
jD  Petitioner 

i  Pile  Reviewed  □  204|a)(2)(A)  Resolved 
£  □  Beneficiary  □  204(g)  Resolved 
lO  Petitioner  Q  i  485  Concurrenity 

I _  Filed _ ^ 

!  Classification 

^  201(b)  n  spouse  □  Child  □  Paieni 
jo  203(a)(1)  use  Unmarried  Son,  Daughter 
1 203<a)(2)(A)  OLPR  Spouse, 

^  □  LPR  Child  □  Leg  Denv. 

I  □  203ia)(2)(B)  LPR  Unmarried  Son, 

I  Oaughiei 

I  □  203(a)f3)  use  Married  Son,  Daughier 
203(a)(4)  use  Sibling 
!□  Fianceie) 

I  Orphan  □  Full  App.  Q  Adv  PiCC  App 
m..  Pel  Based  on  AppI  Adv  Proc  App 
f  Priority  Date  I  Consulate 


I  Action  Block 


Date  of  Birth 
( Month/Day/Year) 


Social  Security 

# 


,,  Date  of  Arrival 
"  (Month/Oay/Year) 

the - 

„  Current  immigration 
^  Status 


Expires  on 
(Month/Day /Year) 


r  To  Be  Completed  by 

'  Attorney  or  Representative,  if  any 

I  □  Fill  in  box  it  G  28  is  aitaclied  lo  represent 

I  the  petitioner _ 

p  VOLAG# 


Form  1-130  (Rev  11  20-92)  N 


Continued  on  back. 


{  ATTY  Stale 
!  License  » 
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Part  4.  My  U.S.  citizenship  or  immigration  status. 


A  Oocu(Tiootat)on  -  Check  one  t»x 

I  am  a  United  States  Citizen.  Anached  is  a  copy  of 

a.  □  my  birth  certificalo  showing  I  was  tXKn  m  me  U  S  d.  □  my  United  Slates  passport 

b.  Q  my  naturalization  certificate.  e.  Q  my  United  States  atizen  1,0  card. 

c.  □  my  citizenship  certificate  f  □  my  Report  of  Birth  Abroad  of  a  Citizen  of  the  U  S.A  (FS  2401 

g.  □  I  am  a  United  States  Citizen  but  do  not  have  any  of  me  above  documents  Attached  is  a  written  explanation  of  my  claim  to  citizenship  and 
copies  of  supporting  docunwtation. 

I  am  a  Permanent  Resident  or  Conditional  Resident  of  the  U  S 

h  □  I  attached  a  copy  of  both  sides  of  my  Alien  Registration  Card  or  other  ovideiKe  of  that  status. 

B  Have  you  ever  surrendered,  renounced,  abandoned  or  oitierwise  given  up  the  status  claimed  above,  or  has  such  status  expired  or  ever  been  revoked  or 
otherwise  taken  away  by  the  U  S  .government’ 

□  No  □  Yes  (explain  pn  separate  paper) 

Part  5.  Processing  information. 

A  Check  one: 

□  The  person  rvamed  m  Part  3  is  now  m  me  U  S  ,  and  an  application  to  adjust  status  to  permanent  resident  is  attached  or  will  be  filed  if  this  petition  is 
approved. 

Q  Serxt  this  petition  or  orphan  advance  processing  apoiicaiion  to  the  Amencan  Consulate  i  tiave  named  at  below 

American  Consulate  at:  City _ Country _  _ 

□  Send  mis  orphan  advance  processing  applicaiion  or  orphan  petition  to  the  INS  overseas  office  i  have  named  below 

INS  overseas  office  at  City _ Country  _ 

B  If  you  gave  a  U  S  address  in  Part  3,  give  ttie  person  s  foreign  address  beiow  If  hi&tier  native  alphabet  does  not  use  Roman  tetters,  print  his/her  name 
and  foreign  address  m  the  native  alphabet 

Name: _ Address  _ _ _ 

C  Are  you  filing  any  other  relative  petitions  wim  mis  one?  □  No  □  Yes  -  How  m^y? 

D  is  the  person  you  listed  in  Part  3  in  exclusion  or  deportation  □  No  □  Yes  •  explain  on  soparale  paper 

proceedings? 

E  Old  you  receive  permanent  or  conditional  resideni  status  withm  the  past  live 

years  based  on  marriage  to  a  U  S.  citizen,  permanent  resident  or  conditiona  □  No  □  Yes  explain  on  separate  paper 

resideot? 

Part  6.  Signature.  Read  the  inlonnatiori  on  penalties  m  the  instructions  betore  completing  this  section  and  sign  below  If  you  are  filing  an 
orphan  petition  and  you  are  married,  your  spouse  must  also  sign  this  petihon.  If  someone  helped  you  prepare  this  petition,  he  or  she  must  complete  Part  7 

I  certify,  or.  if  outside  the  United  States,  I  swear  or  affirm,  under  penalty  of  perjury  under  the  laws  of  the  United  States  of  America,  mat  this  petition,  and  me 
eviderKC  subrruned  wim  it.  is  all  true  etnd  correct.  I  authorize  the  release  of  any  information  from  my  record  which  me  Immigration  and  Naturalization  Service 
needs  to  determine  eligibility  for  the  benefit  t  am  seeking. 

Sign3ture  Pent  Name  Dale  Daytime  Tcieohone  No 

(  ) 

Please  Note:  You  must  attach  one  supplement  to  this  petition.  If  you  do  not  completely  fill  oui  Ihis  lorm  and  the  suppicinci't.  Of  lari  to  submit  required 
documents  listed  m  the  instructions,  your  relative  cannot  be  found  eligible  for  the  requested  beneiit  and  this  petition  wilt  have  to  be  dor>K,d. 

Part  7.  Signature  of  person  preparing  form  if  other  than  above.  (Sign  below) 

declare  that  I  prepared  mis  application  at  the  request  of  me  above  person  and  mat  it  is  based  on  an  miormation  of  which  i  have  knowledge 
Preparer's  signature  Print  Name  Date  Daytime  Telephone  No 

(  > 

Firm  Name 
and  Address 


Form  I  130  (Rev  1  ’  -20  9?iN 
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Spouse/Fiance<e) 
Supplement  to  Form  I- 130 


Section  1.  Additional  information  about  you  (the  U  S.  citizen  or  permanent  resident). 


trwbal 


List  all  Cu^  narT'ie&  uuo  (i.e.  maiden  name,  akases)  Date  of  Birth 

Monfh/davVear 


Home  Ptxxie 
(  ) 


JII.IJ.iJll.i]JIJ.I.;i.W!W!Wi 


Number  of  prior  marnages  (not  including  your  current  marriage): 

None  O  One  O  Q  Threeormore  Ho»invany‘’ 


you  have  a  baciieior's  degree? 

□  Yes  □  No 


Whai  e  your  cameni  cjenera!  cccupason’  (check  one|: 

n  Prcfessionai  wiUi  ai  leas:  a  bachelor  s  degree  Q  Ctencal  cwrrer^ty  eni0oyed 

n  Ro’>ail.  food  service  or  otiier  service  Q  Homemaker 

r~)  Mani/tacturing  or  consUtic'jcn  Q  Ottter  (speerty) 


Section  2.  Information  about  your  spouse  or  ftance(e). 


Work  Plionc 

t  1 


CoutWy  of  B<nh 


rMial 


Home  Phone 

<  I 


Work  Ptxine 

(  ) 


Cooniry  of  Bifth 


List  all  Oiher  names  used  (i.e.  maicen  name,  akases)  Date  of  Birth 

Month 'dayiyear 


Sex.  Number  of  poor  marriages  (not  including  his  or  her  current  marriage): 

03  Mate  □  Femate  (3)  None  Q  One  Q  Two  Q  Three  or  more  •  Hoar  matty'^  _ 


fcducatiori:  Did  he  or  sIhj  giacuaie  from  Higti  School?  Does  he  or’  she  have  a  bachefor’s  degree? 

0  Yes  O  No  Q  Yes  0  No 


Current  general  occupation  (check  one). 

0  Professcttal  wall  as  teasi  a  hachetor's  degree  0  Ctencaf  0Noi  cuneoify  employed 

r~l  Retail,  food  service  or  otner  service  0  Homemaker 

0  Manufacturing  or  construction  0  Other  (Specify) 


Section  3.  Sons  and  daughters,  tisi  as  your  chSdren,  mctuding  sons  and  daughters  and  at  ttiose  of  your  spouse/fiance(e).  whether  or  not  you 
intend  to  apply  lor  any  immigrabon  benefit  lor  them.  Start  with  the  youngest.  If  necessary,  continue  on  separate  paper- 


Name 


Date  of  Birth 


Name 


Date  of  Bath 


Name 


Date  o!  Birth 


Name 


Date  ol  Birth 


ICooniry  ol  Birth 


Country  of  Birth 


ICountry  of  Birth 


iCounlry  of  Birth 


Parertt  Living  with  you? 

0  Me  0  Spouse/Fianoeie)  0  Both  0  Yes  0  No 


Parers  Living  iivith  you? 

0  Me  0  Spouse/Fiancefe)  0  Both  0  Yes  0  No 


Parent  Living  with  you? 

0  Me  0  Spouse/Fiance(e)  0  Both  0  Yes  0  No 


Parent  Living  with  you? 

0  Me  0  SpousefFiance(e)  0  Both  0  Yes  0  No 


Date  of  Birth 

Country  of  Birth 

Parent 

Living  with  you? 

0  Me 

0  Spoose/Fianc8(e)  0  Both 

0  Yes  0  No 
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Section  4.  Information  about  your  marriage  or  engagement. 


If 

Engaged 

We  first  met  on 

Wo  were  engaged  on 

We  last  saw  one  another  on 

How  often  do  you  communicate'’ 

If 

Married 

We  first  met  on 

We  were  married  on 

We  were  married  m  (City.  U  S.  state,  or  country) 

Type  of  Ceremony 

rn  Religioos  [”]  Civil  D  None 

We  are; 

n  Now  Uving  togetlior 

n  Not  living  together 

if 

Married 

or 

Engaged 

We  intend  to; 

(Check  one) 

r~|  Live  together  m  a  home  or  apartment 
r~|  Live  together  with  my  family 

1  1  Live  together  with  my  spouse's  family 
r~|  Live  together  with  non-relatives 
r~|  Live  separately  from  each  other 

We  now  have  the  foliowiiig  joint  financial  assets  or  contracts 

(check  all  that  apply  and  submit  copies  of  any  /oint  financial  arrangements 

you  wish  considered) 

r~l  Checking  and/or  savings  account 

n  Lease  for  apartment  we  occupy 

[~l  Mortgeige  for  home  we  occupy 

□  Credit  cards  * 

Q  Consumer  loans 

List  three  people  (such  as  relatives,  friends,  neightx>is,  co-workers,  and  employers)  who  know  of  your  relationship. 

a  Name 

Relationship 

How  long  known? 

Address 

Phone  Number 

(  ) 

b  Name 

Relationship 

How  long  known? 

Address 

Phone  Number 

(  > 

c  Name 

Relationship 

How  long  known? 

Address 

- 

Phono  Number 

(  ) 

List  your  former  marriages  (you  being  the  U.S.  citizen,  permanent  resident,  refugee  or  asylee  in  Part  1) 
paper. 

.  tf  necessary,  contiiuie  on  separate 

a.  Name 

Mamed  on 

Ended  on 

^  Ended  by  (divorce,  death,  etc  ) 

Old  you  or  this  spouse  imitMgrate  based  on  this  marriage’’ 

[~1  Yes  Q]  No 

b  Name 

Married  on 

Ended  on 

Eixled  by  (divorce,  death,  etc  ) 

Dk)  you  or  ttiis  spouse  immigrate  based  on  tins  mamaye'’ 
r~|  Yes  Q  No 

Have  you  over  visited  your  current  spoube.'(iaiK:;e(e)'s  home  country?  Q  Yes  Q]  No 


Have  you  ever  filed  another  petition 

lor  him/her?  Qj  Yes  Q  No 

If  yes.  give  date 

INS  Office  1 

} 

[  Flic  »  j 

Decision 

Has  hc/'sho  ever  been  deported  or  excluded  from  the  United  States,  or  is  he/sfic  now  m  proceedings'’ 

Q  No  Q  Yes-  Exdudc-d  Q  Yes  •  Deported  Q  Yes  ■  In  proceedings 

1  Date!  SI 

L_ _ 1 

Place 

Section  5  .  Signature  of  spouse  if  your  spouse  is  m  tne  united  States,  he  or  she  must  sign  below 


I  cortity.  under  penalty  at  perjury  unoor  the  laws  ol  the  United  States  of  America,  that  the  atxjvc  information  is  true  and  correct,  i  author'^c  the  roiease  o' 
any  information  from  my  records  which  the  Immigratiort  and  Naturalization  Service  needs  to  determine  eligiOiiity  for  the  benefit  sought 


Signature 


Print  Namr- 


Date 
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Other  Relative  (Son,  Daughter,  Parent,  Brother  or  Sister) 

Supplement  to  Form  1-130 


Section  1.  Petition  sununary. 


Family  Name 

Given  Name 

Initial 

Home  Phone 

(  ) 

List  aH  other  names  used  (te  maidon  name,  aliases) 

Date  ol  Birth 

Uonlhtday/y^ar 

Sex 

n  Male  n  Female 

.Famriy  Name 

Given  Name 

Initial 

Dale  ol  Birth 

Monlh/dayfyear 

Section  2.  Additional  information  about  the  person  I  am  filing  for. 


List  all  other  names  used  (i.e.  maiden  name,  aliases) 


Name  ol  hts/hcr  current  or  last  spouse 

Sex 

_ 

Male  n  female 

A  Jif 

tHany) 

Ltsi  aH  the  children  of  the  person  you  are  Wmg  lor-  It  necessary,  continue  on  separate  paper. 

t.  Name 

Date 

ot  Birth 

Country 
ol  Birth 

A  » 

(il  any) 

Section  3.  Complete  only  if  filing  for  your  parent 


The  person  I  am  Many  kx  is  my  ichedt  one) 
r~l  bwiogical  mother 

r~]  (Mtogical  lather  who  was  married  to  my  mother  iwhen  I  was  tx>m. 
f  1  biological  father  who  was  not  married  to  my  mother  when  I  was  born. 
r~l  adoptive  parent:  t)  did  ihe  adopt«3n  occur  betore  yoor  1 6th  birthday 

2)  did  he/she  have  legal  custody  ol  you  lor  at  least  2  years? 

3)  dxl  you  live  with  him/her  lor  at  teas!  2  years? 

r~1  stepparent  based  on  mamage  to  my  parent  which  occurred  before  my  18th  birttiday 
r~]  parent  based  on  arcmnstances  not  desaibed  above  (explain  m  detail  on  separate  paper) 
Did  you  gam  poimanent  residence  through  adoption  or  as  an  orphan?  n  Yes 


Section  4.  Complete  only  if  filing  for  your  son  or  daughter. 


I  am  this  person  s:  (check  one) 
r~|  biological  mother 

r~l  biological  lather  who  was  married  to  lus/her  mottier  wiien  he/she  was  bom. 

I  I  bioiogicai  lather  who  was  not  married  to  his/her  mother  when  he/she  was  born 
[~~1  adoptive  parent  t)  did-the  adoption  occur  bclore  tns/her  tsth  birthday'^ 

2)  did  you  iiave  legal  custody  ol  him/her  lor  ai  least  2  years? 

3)  did  he/she  live  witti  you  lor  at  least  2  years  '* 

r~l  stepparent  based  on  marnaye  to  his/her  parent  which  occurred  belore  his<?ior  I8th  birthday. 
r~l  parent  based  on  circontstances  not  described  above  (explain  m  detail  on  separate  paper) 


r~l  Yes  Q  No 

r~l  Yes  Q  No 

n  Yes  Q  No 


f~|  Yes  Q 

□  Yes  □  No 

n  Yes  O  No 


Section  5.  Complete  only  if  filing  for  your  brother  or  sister. 


The  person  I  am  Wing  lor  and  I  have  (ctieck  one) 

The  same  two  pasnts  n  The  same  nxilher 


The  same  lather 


Supplenrent  C  on  Back 


Form  1  130  fiiifiplomeot  B  (11  20  92'N 


Federal  Register  /  VoL  57.  No.  237  /  Wednesday,  December  9,  1992  /  Notices 


U.S.  Oepaitment  of  Jtistice  ^  .  w*  Orphan 

tnrwmgralion  and  Naturalization  Service  Supplement  to  Form  H30 


Section  1.  Additional  Information  about  You,  the  U.S.  Citizen. 


Family  Name 

Given  Name  | 

Initial 

Home  F*hone 

(  ) 

Work  Phone 

(  ) 

List  all  other  names  used  (ce.  maiden  name,  aliases) 

Date  of  Birth 

Monthidayyear 

Are  you  married? 

0  Yes  0  No 

Number  ol  Pnor  Marriages 

How  many  chtWren  do  you 
and  your  spouse  have? 

Name  and  Address  ol  organization  or  individual  assisUng  n  locabng  an  orpnan  lor  tins  pcabon. 


Have  you  (and/or  your  spouse)  ever  been  arrested  or  ever  belore  Wed  a  peMnn  lor  a  loreign  orptian?  If  yes.  explain  m  delail  on  sepwate  paper 
Arrested;  □  Yes  Q  No  Poor  orphan  pcfttion;  Q  Yes  Q  No 


Section  2.  Information  about  My  Husbarni  or  Wife.  Complete  if  married. 


Last  Name  | 

Given  Name 

Iniiial 

Date  of  Birth 

Monttiidayyear 

List  All  Other  Names  Used  (xe  mateen  name,  aliases)  I 

A  # 

Number  of  Prior 

! 

(If  any) 

Marriages 

Are  you  now  hvmg  together?  Do  you  and  this  spouse  intend  to  jointly  adopt?  It  you  answer  'no'  to  either  question, 

f~l  Yes  Q  No  0  Yes  0  No  explain  m  detail  on  separate  paper 


Section  3.  Complete  only  if  filing  for  an  unnamed  orphan. 

How  many  clWdren  do  you  plan  to  adopt  at  this  lime?  Will  the  adoption  be  compluled  abroad? 

_ 0  Yes _ 0  No 

Do  you  (and/or  your  spouse)  plan  to  travel  abroad  to  locate  or  adopt  a  clWd?  II  yes.  give  departure  date 

0  Yes  0  No 


Section  4.  Complete  only  if  filing  for  a  named  orphan. 


Last  Name  of  Child 

Given  Name 

Intbal 

Dale  of  Birth 

- 

Monttiifleyyear 

List  name  at  bvth  and  aU  other  names  used 

Country  ol 

nEHwIISHHi 

Birth 

The  child; 

0  has  no  surviving  parents  0  has  a  sole  or  single  surviving  parent  (Explain  the  loss  or  absence  ol  parents  on  separate  papei ) 


Answer  the  loUowng  questions,  if  your  answer  e  yes,  attach  a  separate  oxplanatfioa 


1. 

If  there  is  a  sole  or  single  surviving  parent,  has  he/she  irrevocably  released  the  child  lor  eruigrabon  aix) 
adoptioo?  (Attach  a  copy  of  the  release } 

0  Yes 

D 

No 

2. 

Is  that  irrevocable  release  bmited  to  you  (and/or  your  spouse)? 

0  Yes 

□ 

No 

B 

Does  this  child  have  any  physical  or  mental  affliction? 

0  Yes 

0 

No 

B 

Are  either  you  (or  your  spouse)  related  to  this  ch4d? 

0  Yes 

□ 

No 

5. 

Is  this  child  livmg  with  his/her  parent  or  other  family  members? 

If  you  answered  no  above,  is  this  child  hvmq  m  an  orphanage? 

0  Yes 

0  Yes 

0 

Q 

No 

No 

6. 

Have  you  (and  your  spouse)  already  adopted  this  child?  (if  yes,  s/we  date  and  place  m  explanation ) 

If  you  have  adopted  this  child,  did  you  (and  vour  spouse)  personally  see  the  chW  before  adoption? 

0  Yes 
□  Ves 

□ 

P 

No 

No 

If  you  are  going  to  adopt  this  child  m  (he  U  S.,  have  any  preadoption  requirements  of  Ihc  slate  of  proposed 
residence  not  yet  been  met? 

0  Yes 

0 

No 

Section  5.  Signature  of  person  filing  petition  and  of  any  spouse. 

1  certiiy,  or  il  outside  the  United  Stales.  l  swear  or  affirm,  under  penalty  ol  periury  under  Itie  laws  of  the  United  States  of  America,  tfkti  1  will  adopt  arxf  care 
for  any  children  admitted  to  the  United  States  based  on  this  petition.  1  authorize  the  release  of  any  mformasort  from  my  records  which  the  imnugiatioo  arxJ 
Naturalization  Service  needs  to  determine  ekgibilily  tor  the  benekl  soughL 

Signature  ol  person  named  m  part  t  Date 

Signature  of  Spouse  named  m  Part  2  Date 

Daytime  Telephone  No. 

Form  I  T30  Supptemenl  C  (i1-20-92)N 


Supplement  9  on  back 


58242 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Attestations  Filed  by 
Fadiities  Using  Nonimmigrant  Aliens 
as  Registered  Nurses 

AGENCY:  Employment  and  Training 
Administration.  Labor. 

ACTXW:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  follo%ving 
health  care  facilities  which  plan  on 
employing  noninunimant  alien  nurses. 
These  organizations  have  attestations  on 
hie  with  DOL  for  that  pxupose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
^rvice.  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
N\V.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  hied  with  a 
local  ofHce  of  the  Wage  and  Hour 
Division  of  the  Emplo)mient  Standards 
Administration,  U.S.  Department  of 
Labor.  The  addresses  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
wTiting  to  the  Wage  and  Hour  Division, 


Employment  Standards  Administration, 
Department  of  Labor.  Room  S3502.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process 

Chief,  Division  of  Foreign  Labor 
Certihcations,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-£^  number). 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  hrst  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  signihcant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  'The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  aHect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  'The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  Unit^  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181  (m).  'The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  50500 


(December  6. 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  65S.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  fedlities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  register^  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities’  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  imder  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  3rd  day  of 
December  1992. 

Robert  A.  Schaerfl, 

Director,  United  States  Empioyment  Service. 


Division  of  Foreign  Labor  Certifications  Approved  Attestations 

(11A)1/92  to  11/3(V921 


CEO-nama/!adilty  nama'addrass 

State 

Approval 

date 

Mr.  Bn  Bennke,  Tucson  General  Hospital.  3838  N.  Campb^.  Tucson  85719, 602-327-5431  . 

Mr.  .lass  R.  VMiikjnn,  CailiofniA  NiirKh^  FiqvasR,  lor; ,  Wl,  Natinnal  Cay  91950,  810-475-6004  . .  . . 

AZ 

CA 

11/06/92 

11A)3/92 

Donald  Bernstein,  DOS,  Granada  HMs  CorrinHinrty  Hosp.,  10445  Balboa  Blvd.,  Granada  HWs  91344, 818-360-1021  . 

Ms.  Gerry  GarrSt,  CkMrarlAaf  PnlarpriSAS  Inc  ,  0800  W.  WUann,  Banning  00990,  714-84.0-1606  .  . . . . 

CA 

CA 

11/06/92 

11/10/92 

Mr.  Soon  Rhinfl,  Lompoc  Hospital  nj«irirl,  .508  Fa.st  Hidcvy  Avenue,  1  ompnc  934.38,  805-737-3344  ,, .  . 

CA 

11/24/92 

Ms.  Gerry  Garcia,  QoMen  State  Cara  Canter,  Foothill  Care  Ctr.,  Inc.,  Baktalnn  Park  91706,  818-962-3274  . . . 

Ma.  Cfistkia  Oasuasido,  Btalflng  StpaciaUsts,  Inc  ,  .347-13  Gatiert  Bivrl ,  Daly  City  94015,  415-997-3387  .  . .  . 

CA 

CA 

11/30/92 

11/30/92 

Mr.  H.  Phil  Hama,  Aurora  PrasbytOdan  Hoep  ,  Tflt)  Potomec,  A^iiora  80010,  303-363-7200 .  . 

CO 

11A)3/92 

Mr.  Jamas  Flealwnorl,  Plar«allnn  Ganami  HcapMal,  401  N  W  42nri  Avamia,  Plantation  33317,  305-797-84.50  ,  ,  . 

FL 

11/03/92 

Mr.  A.  .iason  Gaiaingnr,  Marvyah  Honan  Hattviviy>,  45  Central  Parle  BMd.,  N<y1h,  BoCfl  RatOn  33428  407-483-0498  . 

FL 

11/03/92 

Mr.  Rudy  Noriega,  Gnkian  Giarlaa  Rag’l  Mad.  Ctr.,  Miami  .33189,  305-854-306^  . 

FL 

11/13/92 

Ms.  Freda  Ebert  Halifax  Convalescent  Ctr.,  820  North  Clyde,  Deytone  Beach  32117,  904-274-4575  . . . . 

FL 

11/24/92 

Ms.  Crystal  Sims,  Brian  Canter— Austsl,  2130  Anderson  MW  Hosid,  Austen  30073, 404-941-6813  .  . 

GA 

11/03/92 

Mr.  Kan  Wood,  Candter  Hospllal,  53.53  Raymlds  .Btraat,  Bawannah  .31412,  912-3.56-6008  . .  .  . 

GA 

11/30/92 

Ms.  Joan  Tadtoar,  Jafiataon  Couray  Hospital,  400  Highland,  FaltHairi  525.58,  51.5-472-4111  , . 

lA 

11/24/92 

Mr.  Ronald  Shabat  PMerson  Park  Hsetth  Cars  Ctr.,  C^iicago  80646.  312-478-2000  . - . 

IL 

11/03/92 

Mr  John  Samatas,  Lexington  Health  Care  of  Streamwood,  Streamwood  60107, 708-495-1700 . - . 

IL 

11/03/92 

Don  L.  HoSandsMtorth,  D.b.,  Hyda  Park  Kidnay  Ctr ,  Ltd  ,  14.39  F  5.3id  .Bt ,  Chir»^  80815,  .319-947-0770  . 

IL 

11.106/92 

Mr.  Jack  5ichna«,  Clark  Marinr  Conval  Ctr.,  74.33  N  Clark  Straat,  Chir^  BnB99'312-.33ft-877B  . 

IL 

11/06/92 

Mr.  WandaH  P.  Monyak,  Bahamian  Home  for  the  A^id,  .5081  North  P^ilneld  Roa<1,  Chicago  606.30,  312-588-1220  ,  , . 

H. 

11/30/92 

Mr.  Darmot  O'Grady,  (TGiady  Payton  Mtl  U5»A  Inc.,  651  Boylston  5ttraat,  Br>sinn  02118,  817-982-3.5.33  . 

MA 

11/30/92 

Stapnan  L  Wamar,  M.D.,  Drs.  Wemar,  Murdock  8  Franol,  7.500  Hanover  Pkwy.,  Graanhalt  20770,  .301-441-8900  ., . 

MD 

11/05/92 

Mr.  Charlas  M.  Harris,  The  Union  Hospital  of  CacS  County,  FMctnn  21921,  4lCFl398-40nO  . 

MD 

11/30/92 

Ms.  Leske  Poling,  WhHmofS  Lake  Care  Ctr.,  8633  North  Main  Street,  Whitmore  Lake  48189,  313  449  4431  . . 

Mr.  Michael  Payne,  North  Kansas  City  Hosp.,  2800  Clay  Edwards  Dr.,  North  Kansas  City  64116, 816-691-2061  . . . 

Ml 

MO 

II/O61/92 

11/13/92 
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OtViStON  OF  FOf«QN  Labor  Certificatksns  Approved  Attestation&— Continued 

niAn/e  to  iioivag 


(X(>n8nw/lacl%  nanieMdilraM 

Slaia 

Approval 

dale 

Mr.  Q.  Wayne  Setwier,  North  SunRowar  County  Hoap..  840  N.  Oak  Awanua,  RulaWto  38771, 601-756-2711  _ _ _ 

MS 

11/03192 

Ms.  3htrtay  J.  Grahem,  MiaaNiIpcI  .SWn  Vatamna  Homs,  .tarkaon  aosoo,  BOl-3sa.ei42 . 

MS 

11/03/92 

11/06/92 

11/13/92 

Ms.  Ronnette  Cox.  ConvaL  CIr.  oi  Hakiax,  101  Carolina  Ave.,  Wakton  27teo,  9ie-636-4ai7  . 

Ms.  Patricia  Q.  Wahb,  Waka  Madtoal  Cantar,  3000  Naw  Bam  Avanua,  Ralaigh  27A10,  aia-950-Ai.'Vl  . 

NC 

NC 

Ms.  RIsa  Gtaca,  Brian  CaMar  HaaHh  &  RatkameiS/WIndaor,  Wlndaor  279837919-794-5148  „  _  _ _ _ _ _ 

NC 

11/30/92 

11/30/92 

Mr.  Wliam  0.  Bamdl,  Unlvarally  ol  Nabraika  Medkai  Cantar,  Omaha  66198, 402-SSe-42Ql . 

NE 

Mr.  Samuel  Paneto,  Naaraifc  Exiandod  Cara  FacMiy,  Ina,  Newark  07103, 201-463-6800 _ _ _  _  _ _ _ 

NJ 

11/06/92 

Ms.  OaraUina  Dal.  CaaSa  HI  Haaih  Cara  CIr..  615  ZStdSL.  Union  CNy  07087, 201-346-0818  .  .._  _  . 

NJ 

11/24/92 

Ms.  Bemardina  O.  Samki,  St  Bamadiiw  HnaMh  Cara,  Inc.,  Jaisay  Cky  07304,  201-332-1S22 . 

NJ 

11/24/92 

11/24/92 

Mr.  Baral  Tannanhaum.  Parth  Aanboy  Nuriing  Homa,  303  Ekn  StMet,'Parth  Amboy  08661, 1108-449-9540  . 

NJ 

Ms.  Oeraidtoa  Oo8,  Watarviaw  Haakhcara,  536  Rtdga  Road,  Cadar  Grove  07009,  ^-239-9300 . . .  ..  . . . 

NJ 

11/30/92 

Mr.  John  Schapar,  NYE  Rapl  Mad.  Ctr.,  P.O.  Box  391,  Tonopah  88049,  709-482-8933  . 

NV 

11/13/92 

Mr.  Thomaa  Qiaan,  Comrmi^  hkMpHai  al  Oobba  Ferry,  Dobbs  Fany  10622. 914-69G-0700  .  . .  ..  _ 

NY 

11/03/92 

Mr.  Paler  T.  Qandron,  Briar  Craat  NuRtop  Home,  31  Overton  Road,  Oeaintop  10582,  814-841-4047  . . . 

NY 

11/24/92 

Sr.  Mary  Blandiito,  Saint  Franda  Hob|^7  •»«-.  Tutaa  741.38,  818-484-9900' . 

OK 

11/24/92 

Mr.  Da>M  A.  WNay,  Scenic  MouiXaln  Med.  Ctr.,  1601  Waal  illh  Place,  Big  Spring  79720,  815-283-1911  . 

TX 

11/06/92 

Mr.  David  Parmer,  BttokN  Hoapkgi  ol  SE  Texas,  Coias^  &  1 1th  Street,  Bwumorrt  77704, 409-635-3167  ..  - . . . . 

TX 

11/06/92 

Mr.  B.M.  Durr.  Uvalde  Mamoital  HoapUal,  1025  Gatnar  Field  Rd.,  Uvaida  78801,  512-278-8251  . . . < 

TX 

11/10/92 

Mr.  Nadm  G.  Padnr,  Health  NaNmtk  tori,  kie.,  4508  La  Bmneti,  Houwon  77004,  713-529L.244.3  . 

TX 

11/24/92 

Mr.  BN  Haira,  Praabylaiian  Heap,  of  Oaiiaa,  0200  Watout  HUI  Laina,  Dallas  7.5231,  214-898-7458  . 

TX 

11/24/92 

Mr.  Terry  Lee  Biackstone,  First  HomeCare— Houston,  Inc.,  3336  Richritond,  Suite  225,  Houston  77027, 713-524-9777  _  „  _ _ _ 

TX 

11/24/92 

Ms.  Laurel  L  Yfflkaning,  U.  at  Washington  Hartxirvlaw  Madteal  Ctr.,  SeaWe.96104, 206-665-3247  .......  _  __  _ 

WA 

11/13/92 

Mr.  WHHam  Lange,  Sacrad  Heart  Rehab.  Hoapllal,  1545  South  Layton  Btvd.,  Mllwaultaa  53215, 414-383-4490 _  .. 

Wl 

11/24/92 

Total  Attestations  48 

[FR  Doa  92-29828  Piled  12-8-92;  8:45  am] 
siujNO  oooc  4no-ao-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cooperative  Agreement  for  the 
Planning,  Orgmtization,  and 
Implementation  of  a  Conference  on 
international  Public-Service  Design 

AGENCY:  National  Endowment  for  the 
Arts,  NFAH. 

ACTION:  Notification  of  availability. 

SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  a  Cooperative 
Agreement  with  a  qualified  organization 
or  individual  to  assist  the  Endowment’s 
Design  Arts  Program  in  the  planning, 
organization,  and  implementation  of  a 
conference  on  international  public- 
service  design.  Duties  shall  include: 
Development  of  a  detailed  work  plan; 
promotion:  registration;  logistics;  travel 
arrangements:  convening  a  three  (3)  day 
conference  for  approximately  100-125 
invited  participants  and  20  invited 
speakers;  and  providing  documentation. 
Those  interested  in  receiving  the 
Solicitation  package  should  reference 
Program  Solicitation  PS  93-04  in  their 
written  request  and  include  two  (2)  self- 
addressed  mailing  labels.  Verbal 
requests  for  the  Solicitation  will  not  be 
honored. 

OATES:  Program  Solidtation  PS  93-04  is 
scheduled  for  release  approximately 


December  IS,  1992  with  proposals  due 
on  January  29, 1993. 

ADDRESSES:  Requests  for  the  Solicitation 
should  be  addressed  to  National 
Endowment  for  the  Arts,  Contracts 
Division,  room  217, 1100  Pennsylvania 
Ave.,  NW.,  Washingtem,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Mott  or  William  L  Hummel, 
Contracts  Division,  National 
Endowment  for  the  Arts.  1100 
Pennsylvania  Ave.,  NW..  Washington, 
DC  29506  (202  682-5482). 

WUliaai  L  Homraal, 

Director,  Contracts  and  Procurement  Division. 
(FR  Doc.  92-29783  Filed  12-8-92, 8:45  am] 
BIUJNO  COOe  7S37-ai-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Operating  Ucensea 
Involving  No  Signtticant  Hazards 
Coneiderationa 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Comm>r.sion  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L.  97-415 
revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authemty  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 


upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  November 
14, 1992,  throu^  November  27. 1992. 
Ibe  last  biweeldy  notice  was  published 
on  November  25. 1992  (57  FR  55576). 

Notice  of  ConsideratifHi  of  Issuance  ai 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  DetOTmination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
10  CFR  50.92,  this  means  t^t  operation 
of  the  facility  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
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determination.  The  Commission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 

E)C  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
horn  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  N'W., 
Washington.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

January  8, 1993,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
inteivsne.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  ’’Rules  of  Practice  for 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ourent  copy  of  10  CFR  2.714 
which  is  available  at  ffie  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Ccmnissiori  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  end  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. _ 

/iS  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  end 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest  'The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  tne  procee^g  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  s<±eduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  ateve. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  falls  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  bearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  ^er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-<ley  notice  period. 
However,  should  dicumstances  chauige 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  aerating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Registmr  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^uently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-fi^ 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  he  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  (Project  Director): 
petitioner’s  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  end  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


58245 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Notices 


Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  whitm  is  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
f^acility  involved. 

Boston  Edison  Company,  Docket  No. 
50>293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Maasacbusetts 

Date  of  amendment  request:  October 
23, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  scram  insertion  times  to 
reflect  the  use  of  the  advanced  GE-10 
fuel  design  in  fuel  cycle  10. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  derivation  of  the  proposed 
MCPR  Safety  Limit  uses  an  NROapproved 
methodology  and  the  same  criteria  presented 
in  the  current  Technical  Specification  (TS). 
Equivalent  fuel  cladding  protection  (99.9 
percent  of  all  fuel  rods  do  not  experience 
transition  boiling  following  a  design  basis 
transient)  is  provided. 

2.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because  the  proposed 
change  does  not  affect  the  function  of  any 
structure,  system  or  component. 

3.  The  operation  of  Pilgrim  Station  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety  because  the  utilization  of 
current  General  Electric  fuel  designs  provides 
an  equivalent  margin  of  safety.  As  stated 
previously,  equivalent  fuel  cladding 
protection  is  provided  and  ensures  99.9 
percent  of  all  fuel  rods  will  not  experience 
transition  boiling  following  a  design  basis 
transient. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 


North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire.  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Walter  R.  Butler 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 

Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Ulinois;  Docket 
Nos.  50-254  and  50-265,  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  amendment  request:  October 
15, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Standby  Liqmd  Control 
System  (SLCS)  storage  tank  temperatiue 
and  level  requirements  in  the  Technical 
Specifications.  The  proposed  changes 
piermit  a  wider  operating  range  by 
varying  the  concentration  of  sodium 
pentaborate  decahydrate  from  14  to  16.5 
weight  percent  inside  the  SLCS  storage 
tank.  'This  maintains  the  Anticipated 
Transient  Without  Scram  (ATWS) 
standards  requiring  a  minimum 
concentration  of  14  percent.  At 
concentrations  greater  than  15.4 
percent,  the  temperature  of  the  solution 
(including  that  in  the  tank  and  in  the 
pump  suction  piping)  will  be 
maintained  at  least  10  degrees 
Fahrenheit  above  the  solution  saturation 
temperature. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

The  proposed  changes  to  the  current 
technical  specifications  add  requirements  for 
the  Standby  Liquid  Control  System  (SLCS). 
The  changes  are  necessary  to  assure  that 
adequate  storage  tank  level  and  temperature 
are  maintained  to  prevent  pump  cavitation 
during  dual  pump  operation.  The  additional 
requirements  do  not  alter  the  current  sodium 
pentaborate  concenfration  requirements  or 
temperatures;  therefore  there  is  not  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated  because: 

The  added  requirement  of  maintaining 
minimum  volumes  based  on  solution 
temperatiue  assures  that  the  SLCS  pumps 
will  not  cavitate  during  two  pump  injection. 
The  additional  requirements  represent 
additional  restrictions  on  the  operation  of  the 
SLCS  and  do  not  create  a  new  or  different 
kind  of  accident. 


Involve  a  significant  reduction  in  the 
margin  of  saf^  because: 

Adopting  the  added  restrictions  for  the 
SLCS  will  provide  additional  assurance  that 
the  SLCS  will  perform  as  designed. 

Therefore,  there  is  no  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Dresden,  the  Morris  Public 
Library.  604  Liberty  Street.  Morris, 
Illinois  60450;  and  for  Quad  Cities,  the 
Dixon  Public  Library,  221  Hennepin 
Avenue,  Dixon.  Illinois  61021 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director:  James  E.  Dyer 

Duke  Power  Compaq,  et  al..  Docket 
Nos.  50-413  and  50<414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  July  27, 
1992 

Description  of  amendment  request: 
The  proposed  Technical  Specification 
(TS)  revision  changes  Table  3.3-10, 
Accident  Monitoring  Instrumentation, 
Item  17,  Steam  Relief  Valve  Exhaust 
Radiation  Monitor.  Minimum  Channels 
Durable,  from  “1”  to  “1/Steam  Line.’’ 

This  proposed  change  to  the  TSs  will 
make  the  requirement  in  the  TS 
consistent  with  Catawba’s  Regulatory 
Guide  1.97  commitment.  *1110  intent  of 
the  change  is  to  have  the  Main  Steam 
Line  Monitors  operable  at  all  times,  or 
to  comply  with  the  ACTION  statement. 
The  current  TS  only  requires  shfry  info 
the  ACTION  statement  if  all  four  Main 
Steam  Line  Monitors  are  inoperable. 
The  proposed  TS  is  more  conservative 
because  entry  into  the  ACTION 
statement  is  made  with  one  monitor 
inoperable,  ensuring  entry  into  the  TS 
ACTION  statement  which  provides 
alternative  monitoring  within  72  hours. 
This  TS  change  will  ensiure  that  an 
adequate  means  of  estimating  offsite 
dose  is  available  in  the  event  of  a  steam 
generator  tube  rupture. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

This  proposed  change  does  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  Main 
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Steam  Line  Monitariag  do  not  play  a  role  bi 
the  initiation  of  an  ao^ant  Tl^  purpoaa  of 
these  monitors  is  to  provide  ofbite  dose 
assassmaot  in  the  event  ai  fan]  SGTR  (steam 
generator  t\d)e  rapture}.  This  proposed  TS 
amendmrat  will  mare  cooaervatively  eosore 
that  the  Main  Steam  Line  Monitors  are 
operable  than  the  current  TSa.  Proceduras 
have  also  been  developed  ud  impiaraeided 
to  ensure  th^  in  the  event  that  a  monitor  is 
inoperable,  a  beclutp  method  for  dose 
assessment  is  availaale. 

As  stated  above,  the  Main  Steam  Line 
Monitors  do  not  play  a  role  in  accident 
initiation,  tberefm,  this  proposed  TS 
amendment  does  not  create  die  possHniity  of 
a  new  or  difierent  kind  of  accidmt  from  asy 
acddant  peaviousiy  avaiuated.  This  propos^ 
emending  will  aaore  cocaarvatively  ensure 
that  the  monitors  will  be  available  to  parfoan 
their  intaaded  hmcdon  of  doae  asaessment 

This  proposed  amendment  does  not 
involve  any  reductkin  in  the  maigio  of  safety. 
These  monitors  do  not  play  any  in 
accident  initiation,  they  provide  dose 
assessment.  This  propos^  amendment  will 
more  conservatively  ensure  that  a  monitor  is 
operable  on  each  Main  Steam  line  than  the 
current  TS  which  only  requires  one  moBiior 
to  be  operable.  Currently  ^  four  Main  Steam 
Line  monitors  would  have  to  be  inoperable 
to  enter  the  action  statement.  This  proposed 
TS  will  require  entry  into  the  ACTION 
statement  with  one  monitor  Uu^Mrable, 
therefore  ensuring  that  alternate  monitoring 
is  provided  within  72  hours. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92{c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library.  136  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NRC  Project  Director:  David  B. 
Matthews 

GPU  Nuclear  Corporation,  e(  al.. 

Docket  No.  S0*2]I9,  Threa  Mile  Island 
Nuclear  Slatkm;  Unit  No.  1,  Dauphia 
County,  Panneyivania 

Date  of  amendment  request:  October 
28. 1992 

Description  of  amendment  request: 
The  amendment  request  proposes  to 
diange  Section  3.3.2  of  the  Three  Mile 
Island,  Unit  1  (TMI-1)  Technical 
Specifications  [TS)  to  delete  an 
unnecessary  requirement  to  place  the 
unit  in  a  ccld  shutdown  condition  in 
the  event  tirat  an  Emergency  Core 
Cooling  'eCC)  system  cannot  be  restored 
to  epembiiity  status  within  72  hours 
c cilr.g  cnaintenance.  The  proposed 


change  would,  instead,  place  the  plant 
in  hot  shutdown  under  this 
circumstaance  and  would  be  consistent 
with  TS  3.0.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(e),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presmted 
below: 

1.  Opemtion  of  die  facility  in  accordance 

with  tlto  propoaed  would  not 

involve  a  gigniBcant  increase  in  the 
probability  of  occurrence  or  consequence  of 
an  accident  previoaaiy  evaluated.  At  least 
two  trains  of  ECC  systems  and  equipmant 
will  continue  to  be  required  to  be  operable 
when  the  reactor  is  cikical. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendniant  would  not 
create  the  possibility  of  a  new  or  diffsrent 
kind  of  accident  from  any  previously 
evalmitsd. 

The  requirement  to  {dace  the  plant  in  HOT 
SHUTDOWN  is  consistent  with  the  actioDS 
required  due  to  inoperability  of  any  ECC 
system,  independent  of  the  Initiadiig 
circumstances. 

3.  Oiieration  of  the  facility  in  accordance 
with  the  pro{>osad  amendnirat  would  nid 
involve  a  significant  reduction  in  the  margin 
of  safety  since  the  change  contained  in  the 
propos^  amendment  does  not  diange  any 
exisHeg  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  tk  10  CFR  50.92<c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publicatiims 
Section.  State  Lilwary  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington,  E)C  20037. 

NRC  Project  Director.  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al.. 

Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsy'lvania 

Date  of  amendment  request:  October 
29, 1992 

Description  of  amendment  request: 
The  amendment  request  proposes  to 
relocate  the  Los.s  of  Coolant  Accident 
(LOCA)  Limited  Maximum  Allowable 
Linear  Heat  Kate  limits  (Figure  3.5-2M) 
firem  the  Three  Mile  Island,  Linit  1  (TMI- 
1)  Technical  Specifications  (TS)  to  the 
Core  Operating  Limits  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  ffie 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whidi  is  presented 
below: 

1.  Ofwration  of  tee  facility  in  accordance 
with  the  pro[xisedaigeBdinsQt  would  not 
involve  a  significant  teaease  in  the 
probability  of  occunance  or  consequences  of 
an  accident  pm^isly  evaluated.  The 
pro[X)aed  amemiment  ralocates  the  LOCA 
Limited  Maximum  Allowable  linear  Heat 
Rate  limits  to  the  TMI-1  Core  Opeiatii^ 
Limits  Report  in  accordance  with  the  intent 
of  NRC  Generic  Letter  88-16.  The  {nrqxised 
amendment  provides  continned  control  of 
the  valuag  of  these  limits  aad  assures  these 
values  remain  consistent  with  all  applicable 
limits  of  the  safety  analysis  addres^  in  the 
TNfl-1  (Final  Safety  Anaiyais  Rep(»t]  PSAR. 
The  Technical  Sp^ficatkmg  retain  the 
requirement  to  maintain  the  plant  witein  the 
appropriate  bounds  of  these  Umits. 

Therefore,  tee  proposed  amendment  has  m> 
effect  on  the  probability  of  occurrence  or 
consequences  of  an  accident  {mnrioi»iy 
evaluated. 

2. 0{>erBtiQn  of  the  faedity  in  accordance 
with  tee  piopoeed  amendmiaat  would  not 
create  the  possibility  of  a  new  or  diSsrent 
kind  of  accident  from  any  accident 
previously  evaiuated.  Tim  pto{X)sed 
amendment  relocates  the  LOCA  Limited 
Maximum  Allowable  Linear  Heat  Rate  limits 
to  the  TMM  Core  Operating  Limits  Re{)ort 
The  Technical  S{)ecificatkm8  retain  the 
requirement  to  maintain  the  plant  within  tee 
appropriate  bounds  of  these  limits. 

Therefore,  the  proixised  amendment  has  no 
effect  on  the  possibility  of  creaiing  a  new  or 
different  kind  of  accid^  from  any 
previously  evaluated. 

3.  0{)ei^on  of  the  facility  in  accordance 
with  the  pro{)oeed  amendment  would  not 
involve  a  significant  reductiem  in  a  margin  of 
safely.  The  pro{)08ed  amemiment  {irovides 
for  continued  control  of  the  vahms  of  these 
limits  and  assures  these  valties  remain 
consistent  with  all  applicsble  limits  of  the 
safety  analysis  addressed  in  the  TMI-1  FSAR. 
Therefrxe,  it  is  concluded  that  eperatioB  of 
the  facility  in  accordance  with  the  proposed 
amendment  does  not  involve  s  significant 
reduction  in  a  margin  of  safety. 

Th«  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  haz^s  censideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105, 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shew,  Pittman,  Potts  k 
Trowbridge,  2300  N  Street,  NW., 
Washington,  IX]  20037. 

NRC  Project  Director:  John  F,  Stolz 
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North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabitxdi  Station,  gnrlcinghann  County, 
New  Hampshire 

Date  of  amendment  request:  August 
17, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
implement  the  guidance  of  NRC  Generic 
Letter  68*11.  “NRC  Position  on 
Radiation  Embrittlement  of  Reactor 
Vessel  Material  and  its  Impact  on  Plant 
Operations’*,  to  enhance  s^e  operation 
of  the  Seabrook  Station  by  adopting  the 
revised  methodology  of  Regulatory 
Guide  1.99,  Revision  2,  to  calculate 
heatup  and  cooldown  curves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  revision  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  revision  to  Technical 
Specification  3/4.4.9  Pressure/Temperature 
Limits  imposes  a  more  restrictive  condition 
on  the  time  of  applicability  of  the  pressure/ 
temperature  operating  limits  curves.  This 
revision  is  the  result  of  a  more  conservative 
calculation  of  the  affects  of  radiation 
emfeittlement  of  reactor  vessels  and  its 
impact  on  plant  operations  using  the  current 
calculational  methodology  delineated  in  NRC 
Regulatory  Guide  1.99  R^sion  2.  Since  the 
plant  response  to  an  accident  vrill  not  change 
there  is  no  change  in  the  potential  for  a 
release  of  radiation  to  the  public.  As  there  is 
no  change  in  the  potential  for  an  increase  in 
the  release  of  radiation  to  the  public  it 
follows  that  the  consequences  of  an  accident, 
measured  in  terms  of  dose,  will  not  increase 
due  to  the  proposed  conservative  revisions  to 
the  heatup  and  cooldown  curves. 

The  proposed  revisions  to  the  heatup  and 
cooldown  curves  do  not  change  the  function 
or  operation  of  any  plant  equipment  or  effect 
the  response  of  that  equipment  if  it  is  called 
upon  to  operate.  Since  the  plant  will 
continue  to  function  as  designed  there  will 
be  no  significant  increase  in  the  probability 
of  an  accident  previously  evaluated. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  one  previously  evaluated. 

The  proposed  revisions  to  the  heatup  and 
cooldown  curves  do  not  change  plant  design 
or  function,  effect  the  operation  of  any  plant 
equipment  or  introduce  any  new  failure 
mechanisms.  The  proposed  changes  to 
Technical  Specification  3/4.4.9  provide  a 
more  conservative  estimate  of  radiation 
embrittlement  of  the  reactor  vessel  and 
reduces  the  time  of  applicability  of  the 
pressme/temperature  operating  limits  curve. 
The  previous  accident  analyses  are 
unchanged  and  bound  all  expected  plant 
transients  and  there  are  no  new  or  diifferent 
accident  scenarios  created.  Therefore,  the 


proposed  revisions  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  one  previously  evaluated. 

(3)  The  proposed  changes  do  not  result  in 
a  significant  i^uction  in  the  margin  of 
satoy. 

The  Bases  of  Technical  Specification  3/ 
4.4.9,  Pressure/Temperature  Limits  is  to 
assure  that  the  Reactor  Coolant  System  is 
designed  and  operated  in  a  maimer  such  that 
a  non-ductile  condition  is  not  reached  and 
that  the  Reactor  Coolant  System  is 
conservatively  operated  in  accordance  with 
applicable  Code  requirements.  The  proposed 
revision  is  consistent  with  the  methodology 
described  in  Revision  2  to  Regulatory  Guide 
1.99  and  does  not  significantly  reduce  the 
margin  of  safety  de^ed  in  the  Bases.  The 
proposed  revisions  provide  increased 
conservatism  reganhng  radiation 
embrittlement  of  reactor  vessels  and  its 
impact  on  plant  operations. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire,  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  &  Gray,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 

NRC  Project  Director:  Walter  R.  Butler 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  ft’airie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendments  request: 
September  11, 1992 

Description  of  amendments  requests: 
The  proposed  amendments  would 
incorporate  a  reference  to  the  revised 
methodologies  described  in  WCAP- 
10924-P  into  the  Prairie  Island 
Technical  Specifications  (TS)  so  the 
model  revisions  can  be  used  in  the 
determination  of  the  core  operating 
limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  iiKrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  adminisLative  change  to 
Technical  Specification  Section  6.7.A.6.b 
incorporates  a  reference  to  a  revised  core 
analysis  methodology  reviewed  and 
approved  by  the  NRC  Staff.  Because  the 
proposed  change  is  administrative  in  nature 


and  because  the  revised  methodology 
referenced  in  the  change  will  have  prior  NRC 
review  and  approval,  ^  proposed  change 
will  not  involve  a  ti^ficant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

As  stated  above,  the  proposed  change  does 
not  contribute  in  any  way  to  the  probability 
or  consequences  of  an  accident  No  safety- 
related  equipment,  safety  function,  or  plant 
operations  will  be  altered  as  a  result  of  the 
proposed  changes.  The  cycle-specific  cate 
operating  limits  will  be  c^culated  using  the 
revised  f^C-approved  methods  and 
submitted  to  the  NRC.  The  Technical 
Specifications  will  continue  to  require 
operation  within  the  required  core  operating 
limits  and  appropriate  actions  will  be  taken 
when  or  if  limits  are  exceeded. 

Therefore,  the  proposed  amendment  does 
not  in  any  way  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  margin  of  safety  is  not  affected  by  the 
addition  of  a  reference  to  an  NRC  approved 
core  analysis  methodology  to  the  Te^nical 
Specifications.  The  margin  of  safety  provided 
by  the  current  Technical  Specifications 
remains  unchanged.  The  Technical 
Specifications  continue  to  require  operation 
within  the  core  limits  obtained  from  NRC- 
approved  reload  design  methodologies.  The 
actions  to  be  taken  when  or  if  limits  are 
violated  remain  unchanged. 

Therefore,  the  proposed  changes  are 
administrative  in  nature  and  do  not  Impact 
the  operation  of  the  plant  in  a  manner  that 
involves  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  review^  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  haza^s  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library 
Tefdinology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037 

NRC  Project  Director:  L.  B.  Marsh 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  October 
30, 1992  (Reference  LAR  92-07) 

Description  of  amendment  requests: 
The  proposed  amendments  would 
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re\ise  the  combined  Tedmical 
Specifications  (TS)  3.8.1,  "AC  Sources," 
for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  allow  for 
a  one-time  extension  of  the  7-day 
allowed  outage  time  (AOT)  for 
Emergency  Diesel  Generator  (EDG)  1-3. 
This  one-time  extension  allowing  EDG 
1-3  to  bo  inoperable  for  up  to  14  days, 
would  be  us^  to:  (1)  complete 
modifications  and  associated  testing  to 
separate  EDG  1-3  frcnn  Unit  2  to  support 
installation  of  the  new  sixth  EDG  2-3, 

(2)  implement  Appendix  R 
modifications,  ana  (3)  perform 
preplanned  maintenance/testing  during 
the  Unit  2  fifth  refueling  outage.  During 
this  AOT,  Unit  2  would  be  either  in 
Mode  5,  Mode  6.  or  in  a  defueled 
configuration,  and  the  remaining  four 
EDGs  would  be  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

a.  Does  the  chmxge  involve  a  significant 
increase  in  the  probability  or  consequences 
cf  en  accident  previously  evaluated? 

Because  of  the  number  of  offsite  circuits  to 
EKZPP  and  lack  of  severe  weather  conditions, 
DCPP's  offsite  power  system  is  highly 
reliable.  The  DCPP  EDG  reliability  history 
indicates  that  [their]  reliability  is  higher  than 
the  industry  average.  In  foct  the  Units  1  and 

2  dedicated  EDGs  that  will  be  operable  while 
maintenance  is  being  performed  on  EDG  1- 

3  have  been  proven  (to  be]  highly  reliable. 

The  PRA  for  the  increased  AOT  results 

determined  that  the  probability  of  an 
accident  previously  evaluated  does  not 
significantly  change  by  increasing  the  EDG 
AOT  from  7  to  14  days. 

Increasing  the  EDG  1-3  AOT  does  not 
involve  physical  alteration  of  any  plant 
equipment  and  does  not  effect  ai^ysis 
assumptions  regarding  fiioctioning  of 
required  equipment  designed  to  mitigate  the 
consequences  of  accidents.  Further,  the 
sev  erity  of  postulated  accidents  and  resulting 
radiological  effluent  releases  will  not  be 
effected  by  the  increased  AOT. 

Therefore,  the  proposed  change  does  not 
involve  a  signifk^t  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
e  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Extending  the  allowed  outage  period  for 
EDG  1-3  maintenance  and  acceptance  testing 
does  not  necessitate  physical  alteration  of  the 
plant  or  changes  in  parameters  governing 
normal  plant  operation. 

TiMrefora,  the  proposed  change  does  not 
create  the  poasihility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  DCPP. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  c4  safety? 

7  he  increased  outage  tkaa  wUl  result  in 
Uc.i  1  operatioa  far  up  to  14  days  with  two 


operable  EDGs.  The  high  reiiability  of  the 
two  Unit  1  dedicated  EDGs  and  the 
compensatory  measures  regarding  plant 
conditions  and  power  83rstam  availability 
ensure  that  then  is  an  insignificant  affsct  on 
the  raaigin  of  safety. 

Therefore  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  maigin  of 
safety. 

The  NRC  staff  has  ravievred  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 
NRC  Project  Director:  Theodore  R. 

Quay 

Portland  General  Electric  Company,  et 
al..  Docket  No.  50-2  44,  '^rojan  Nuclear 
Plant,  Cniumbia  County,  Ckregon 

Date  of  amendment  request: 

November  5, 1992 
Description  of  amendment  reque^: 

The  licensees  jHopose  to  modify  Trojan 
Technical  Specification  3/4.3. 3.7,  "Fire 
Protection  Instrumentation."  This 
amendment  request  would  revise  the 
list  of  fire  detection  instruments  (Table 
3.3-10)  and  surveillance  requirements 
found  witliiii  the  specification  to  reflect 
modifications  to  the  fire  detection 
system,  which  were  made  to  ensure 
compliance  with  the  National  Fire 
Protection  Association  Standard  on 
Automatic  Fire  Detectors  (NFPA  72E). 
This  amendment  request  is  the  result  of 
a  commitment  made  by  the  licensees  to 
the  Nuclear  Regulatory  Commission  in 
Licensee  Event  Report  92-15,  dated  July 
17, 1992.  This  submittal  was  designated 
by  the  licensees  as  LCA  226. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

Standard  1  -  Does  the  proposed  license 
amendment  involve  a  significant  racraase  in 
the  probebiiity  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  changes  reflect  an  upgrade  to 
the  Trojan  Fire  Detection  System  to  bdiig  H 
into  ccmpitance  with  NFPA  (Nati<mal  Fire 
Protection  Association]  72E,  “Standard  on 
Automatic  Fire  Detsctors“.  Fire  detectors 
were  added,  relocated,  and/or  replaced  with 


a  different  type  to  improve  the  fire  detection 
capability  in  a  ^van  fire  area  in  accordance 
with  NFPA  critaria.  The  replacement  of 
detectors  with  thermal  detectors  in  aelactad 
areas  will  not  significantly  affsct  the 
response  time  an  oil 
Therefore,  the  proposed  changes  reflect  an 
overall  imiHOvement  in  fire  detection 
capability  and  do  not  involve  an  iaaeaae  in 
the  probability  or  consaquencas  of  an 
accident  previously  evaluated. 

Standard  2  -  Does  the  propi:«ed  license 
amendment  create  thepossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  changes  in  the  Are  detection 
specificatioitt  do  not  introduce  or  produce  a 
new  or  different  type  of  hazard  from  what 
was  previously  evaluated  as  part  of  Lhe  fire 
hazaitis  analysis.  The  improvemen'x  in  the 
fire  detection  capability  consist  of  cite 
addition  of  new  detectors,  replacemeut  of 
selected  smoke  detectos  with  theimai 
detectore,  and  reiocation  of  existing 
detectors.  These  improvements  represent  an 
extension  of  the  existing  system  which  was 
previously  installed  for  early  notification  of 
a  fire.  The  repkcemmit  of  smoke  detectors 
with  thermal  detecton  in  selected  areas  will 
not  significantly  affect  the  response  time  for 
an  oil  fire. 

Therefora,  the  changes  proposed  in  the 
license  amendment  request  do  not  create  the 
possibility  of  a  new  or  different  t)qM  of 
accident  from  any  accident  previciuly 
evaluated. 

Standard  3  -  Doea  tha  proposed  licanse 
amendment  involva  a  significant  reduction  in 
a  margin  of  safety? 

The  margin  of  safety  for  fire  protection  is 
incraased  by  the  overall  improvemmts  to  the 
fire  detection  capability.  This  is  because  the 
new  and  replacmnent  detectcMS  brought  fhe 
Fire  Detection  System  into  compliance  with 
NFPA  Codes.  Ahn,  some  smoke  detectms 
have  been  replaced  with  thermal  detectms  to 
enhance  the  detoctioD  capability  in  selected 
areas  where  the  postulate  fire  would 
involve  ccunbustole  liquids.  The 
replacement  of  smoke  sectors  with  thermal 
detectors  in  these  areas  will  not  significantly 
affect  the  raqxmse  time  fm  an  oil  fire. 
Accordingly,  additional  aurveillanoe 
requirements  for  thermal  detectors  are  also 
included. 

Therefora,  there  will  not  be  a  significant 
reduction  in  a  margin  erf  safety  as  a  result  of 
thisproposed  license  amendment 
The  NRC  staff  has  reviewed  the 
licensees’  analysis  and.  based  on  this 
review,  it  appears  that  the  tiuee 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Public  Document  Room 
location:  Branford  Price  Millar  Lihrary, 
Portland  State  University,  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207 
Attorney  for  licensees:  Leonard  A. 
Girard,  E^.,  Portland  General  Electric 
Company,  121  S.W,  Salmon  Street, 
PortlaTKl,  Oregem  97204 
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NKR  Profect  Directon  Theodora  R. 
Quay 

Powo*  Autborily  of  the  Stale  ofNew 
York,  Docket  No.  50*333,  James  A. 
FiUPatrick  Nuclear  Poww  Plant, 
Oeurego  County,  New  Ycnrk 

Date  of  amendment  request: 

Semetabor  25, 1902 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
revises  Table  3.2-1  **lnstTumentation 
that  Initiates  Primary  Containment 
Isolation"  to  refiect  a  plant  modification 
which  installed  two  additional 
temperature  elemmita,  associated 
cabling,  temperature  switches  and 
circuitry  in  the  area  of  the  Reactor  Water 
Cleanup  (RWCU)  pump  suction  primary 
containmmit  penetration. 

The  licensee’s  equipment 
qualification  program  postulated  a  high 
energy  line  break  (HEU)  in  a  nineteen 
foot  section  of  RWCU  pipe  that  runs 
between  the  containment  penetration 
and  the  RWCU  "A"  piunp  room.  As  a 
result,  two  new  temperature  elements 
were  added  to  isolate  the  RWCU  system 
horn  the  reactor  vessel  in  the  event  of 
a  line  break  in  this  area.  Six  existing 
temperature  elements  monitor  other 
RWCU  system  areas. 

Table  3.2-1  of  the  FitzPatrick 
Technical  Specifications  only  listed  six 
RWCU  area  high  temperature 
instrument  channels  when  eight 
chaimels  vrere  installed  in  the  plant. 
This  proposed  change  adds  these  two 
new  channels  to  correct  Table  3.2-1  and 
to  refiect  the  modification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91{a},  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideraticm,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  In 
accordance  with  the  proposed  Amendment 
would  not  Involve  a  significant  hazards 
consideration  as  defin^  la  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  total  number  of  high  temperature 
instrumentation  channels  has  bmn  Increased 
from  six  to  eight.  The  increase  in  instrument 
channels  will  increase  the  probability  of 
inadvertent  or  spurious  Isolations  of  RWCU. 
Since  this  isolation  has  no  adverse  safety 
implications,  there  are  no  increases  to  the 
probability  or  consequences  of  an  accident. 
The  new  temperature  icstrumentation 
channels  assure  that  RWCU  %vill  isolate  in 
the  event  oi  a  postulated  break.  The  new 
temperature  inshumentation  Is  designated 
Class  IB  and  seismic  Categpiy  1  and 
interfaces  with  existing  temperature 
switches.  The  change  will  not  alter  the 


requirements  of  the  i^wrating 

procedures  or  the  methodolagy  ef  the 
surveillance  program.  The  change  reflecta 
instrument  aM  contiola  that  enhance  the 
ability  of  the  RWCU  system  to  isolate  in  the 
event  of  a  HELB. 

2.  create  the  possibility  of  a  new  or 
dlfisrent  kind  of  accident  from  any  accident 
previously  evaluated. 

The  admtion  of  t«ra  sensora  to  the 
(Limiting  ConditioDS  for  OperaticBiI  LCD  for 
RWCU  system  primary  containment  isolaticm 
does  not  create  the  pocsibility  of  a  new  or 
different  kind  of  acddenL  T^  two  new 
detectcvs  provide  the  same  kind  of  protection 
(i.e.,  RWCU  system  containment  is^tion 
signal)  against  the  consequences  of  a  HELB 
accident  in  the  RWCU  system  as  the  existing 
design  by  monitoring  area  high  temperatures. 
The  new  detectors  are  designated  Class  IB 
and  Seismic  Category  1  ccmsistent  with  the 
current  detection  system  design.  They  do  not- 
alter  the  methodology  of  plant  operatknu  or 
operating  procedxires. 

3.  involra  a  significant  reduction  in  a 
margin  of  safety. 

T^  installation  of  two  new  steam  leak 
detectors  for  monitoring  the  RWCU  system 
will  not  adversely  afiect  the  margin  of  safety 
for  equipment  and  personnel.  Th^  changes 
Improve  the  plant’s  capability  to  detect  and 
mitigate  HELB  accidents.  They  are  located 
near  a  liiw  break  postulated  as  part  of  the 
equipment  qualification  program.  The 
changes  provide  a  positive  margin  of  safety 
in  the  ability  to  detect  a  break  w  leek  In  this 
RWCU  system  in  the  area  of  the  containment 
penetration. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amen^ent  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfieid  Library,  State 
University  ofNew  Y^k,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York.  New 
York  10019. 

NBC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  Stale  ofNew 
York,  Docket  N^  50-333,  Jamee  A. 
FitzPatrick  Noclear  Pawin'  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
September  25, 1992 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Tedmical  Specifications 
adds  operability  and  surveillance 
requirements  to  Tables  3.12.1,  "Water 
Spray/Sprinkler  Protected  Areas,"  and 
4.12.1,  "Water  Spray/Sprinkier  System 
Tests,"  to  reflect  a  plant  modification 
that  will  improve  ^  protection  at  the 
FitzPatrick  plant.  The  modificatioQ 
installs  an  automatic  fire  suppression 


systMD  in  the  battwy  room  corridor.  The 
new  supineesiaB  syateoi  is  a  wot  pipe 
design  fusible  link  qirinklne  that 
are  heat  actuated  to  allow  for 
sectionaUzed  fire  suppression 
capability.  The  system  is  automatically 
initiated  when  the  nearby  temperature 
reaches  the  melting  point  of  the  fusible 
linL 

Basis  for  proposed  no  significcmt 
hazards  consideration  detennination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analj^s  of  the 
issue  of  no  significant  hazards 
consideration,  whidi  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  hi 
accordance  with  the  propoeed  Amendmeat 
would  not  involve  a  significant  hazards 
consideration  as  defin^  In  10  CFR  50.92, 
■incs  it  would  not: 

1.  involve  a  significant  Increase  in  the 
probaUlity  or  consequences  of  an  accident 
previously  evahuted. 

The  propoeed  dianges  revise  the  Technical 
Specifications  to  raf)^  a  plant  modlfiGatkio 
to  the  Fire  Protection  System.  These  rhangaa 
will  increase  the  ability  to  suppress  fires.  The 
modification  to  the  fire  protectkm  system 
will  not  sdversely  afiect  the  ability  of  plant 
personnel  and  fire  {Hotection  equipment  to 
detect  and  extinguish  a  fin.  The  proposed 
revision  to  Tables  3.12.1  and  4.12.1  of  the 
Technical  Specifications  will  provide 
limiting  cmditlons  of  operatim  and 
surveillance  requirements  for  the 
modification  consistent  with  the  limiting 
conditions  of  operation  and  surveillance 
requirements  of  other  similar  fire  protection 
syMems.  These  changes  to  the  Technical 
Specifications  assure  that  the  new  system  is 
operable  by  periodic  surveillance  and  that 
required  actions  are  taken  If  it  is  not 
available. 

2.  create  the  possibility  of  a  new  or 
different  kind  oi  accident  from  any  accident 
previously  evaluated. 

The  nu^ification  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident.  The  modification  to  the  fire 
protection  system  provides  additional 
protection  against  the  poasibillty  of  fire  in  the 
battery  room  corridor.  The  proposed  changes 
to  the  Technical  Spedficstions  do  not  altar 
plant  operations  or  operating  procedures. 

The  provision  of  s  wet  pipe  sprinkler  system 
can  result  in  water  sprays  but  the  shutdown 
requirements  due  to  previously  analyzed  fire 
effects  bound  the  effects  of  watm  spray.  The 
effects  of  inadvertent  actuation  have 
evaluated  and  do  not  initiate  a  different  kind 
of  accident  Although  it  may  cause  the  loss 
of  certain  equipment,  it  Is  1^  limiting  than 
other  analyzed  events  including  a  fire  in  this 
area. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  Technical 
Specifications  to  reflect  the  installation  of  a 
^  suppression  system  in  the  battery  nxxn 
corridOT  will  not  adversely  affect  the  margin 
of  safety  for  equipment  and  persoonri  in  that 
area.  These  diian^  improve  the  plant’s 
capability  to  suppress  fires  and  limit  fire 


58250 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Notices 


damage.  The  potential  for  flooding  or  water 
damage  has  bMn  evaluated  and  is  bounded 
by  Are  effects.  This  change,  therefore,  results 
in  a  net  improvement  in  plant  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standees  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 

Power  Authority  of  the  State  of  New 
Yoiii,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  amendment  request: 
September  28, 1992 

Description  of  amendment  request: 
The  proposed  amendment  to  the  James 
A.  FitzPatrick  Technical  Specifications 
would  revise  the  flow  requirement  for 
the  Core  Spray  (CS)  pumps  and  the 
associated  Bases,  llie  change  reduces 
the  CS  pump  minimum  flow  acceptance 
criteria  by  10%  and  addresses  an 
inconsistency  between  the  system 
leakage  rates  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR)  and  the 
Technical  Spwifications.  Specifically, 
the  surveillance  testing  required  by  the 
Technical  Specifications  is  intended  to 
verify  the  capability  of  the  core  spray 
pump  to  deliver  acceptable  flow  to  the 
core.  The  surveillance  test  should  also 
account  for  system  leakage  that  is  not 
delivered  to  the  core.  The  licensee 
concludes  that  the  proposed  reduction 
in  core  spray  pump  flow  rate  will  not 
affect  plant  safety  because  the  CS 
system  can  perform  its  required 
functions  at  the  reduced  flow  while 
accounting  for  system  leakage.  The 
licensee  has  performed  analyses  which 
indicate  that  the  reduction  in  CS  pump 
minimum  flow  will  not  cause  the 
FitzPatrick  fuel  peek  clad  temperature 
(PCT)  to  exceed  the  acceptance  criteria 
specified  in  10  CFR  50.46  or  require  the 
use  of  a  different  evaluation 
methodology  than  that  specified  in  10 
CFR  Part  50,  Appendix  K. 

Basis  for  proposed  no  significant 
hazards  consideration  detern^ination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 


Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
since  it  would  not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  CS  system  is  designed  to  mitigate  the 
consequences  of  analyzed  accidents  and  is 
normally  in  the  standby  mode.  The  proposed 
changes  reduce  flowrate  which  is  a  reduction 
in  the  performance  condition  required  to 
respxind  to  an  accident.  This  does  not  effsct 
the  manner  in  which  the  CS  system  is  tested 
or  its  function.  Therefore,  the  changes  have 
no  effect  on  the  conditions  which  could 
initiate  an  accident. 

The  effect  of  a  10%  reduction  in  the  CS 
pump  flow  rate  has  been  analyzed  using 
approved  methodology.  The  PCT  increase  of 
88°F  has  no  significant  effect  on  the  existing 
margin  to  the  2200°F  acceptance  criteria. 
Slight  increases  in  metal  water  reaction 
occur.  These  are  not  of  safety  significance 
because  the  prior  LOCA  (Loss  of  Coolant 
Accident]  analyses  used  a  higher  PCT  and 
the  UFSAR  evaluations  are  based  upon  metal 
water  reactions  due  to  more  severe 
conditions.  There  are  no  changes  to  the 
Maximum  Average  Planar  Linear  Heat 
Generation  Rate  (MAPLHCR).  The  change, 
therefore,  does  not  effect  continued 
compliance  with  10  CFR  50.46. 

2.  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  decrease  in  flowrate  for  the  CS  pump 
is  a  decrease  in  the  performance  requirement 
for  the  system.  Conditions  that  could  lead  to 
an  accident  are  not  changed.  There  are  no 
changes  to  the  manner  in  which  tests  are 
conducted,  no  changes  to  system  design  and 
no  chairges  to  operating  procedures  that 
could  result  in  a  new  or  different  kind  of 
accident. 

3.  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  effect  of  a  10%  reduction  in  the  CS 
pump  flow  rate  has  been  analyzed  using 
approved  methods.  Margin  of  safety  is 
provided  by  the  conservatisms  required  in 
Appendix  K  and  by  a  conservative 
application  of  the  approved  GESTR-LOCA 
and  SAFER  Models  in  NEDE-23785.  These 
margins  are  not  effected  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Robert  A.  Capra 


Rochester  Gas  and  Electric 
Corporation,  Dockri  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  April  23, 
1992 

Description  of  amendment  request: 

The  proposed  amendment  would 
change  Technical  Specifications  (TS)  by 
redefining  the  snubber  visual  inspection 
schedule  pursuant  to  guidance 
contained  in  Generic  Letter  (GL)  90-09, 
"Alternative  Requirements  for  Snubber 
Visual  Inspection  Intervals  and 
Corrective  Action,"  dated  December  11, 
1990.  Technical  Specification  sections 
3.13  and  4.14  including  the  bases  are  to 
be  updated  to  address  ffie  provisions  of 
GL  90-09.  In  addition,  RG&E  intends  to 
increase  the  snubber  visual  insp>ection 
intervals  pursuant  to  the  guidance 
contained  in  GL  91-04,  "Ganges  in 
Technical  Specifications  Surveillance 
Intervals  to  Accommodate  a  24-month 
Fuel  Cycle,"  dated  April  2, 1991. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Excerpts  of  the  licensee's 
analysis  are  presented  below: 

There  is  no  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  accident 
conditions  and  assumptions  are  not  affected 
by  the  proposed  Technical  Specification 
change.  The  effect  on  the  availability  of  the 
snubbers  due  to  an  increase  in  the  visual 
,  inspection  interval  has  been  shown  to  be 
negligible.  Further,  functional  testing  alone 
assures, ...  snubbers  are  operable  without  any 
visual  inspection,  as  assured  by  Technical 
Specification  4.14.1c  (changed  to  4.14.1d  per 
the  proposed  amendment).  This  will  ensure 
that  system  reliability  remains  essentially 
unchanged.  Furthermore,  the  proposed 
change  will  reduce  future  occupational 
radiation  exposure. 

The  possibility  of  a  new  of  different  kind 
of  accident  from  any  accident  previously 
evaluated  is  not  created.  In  matters  related  to 
nuclear  safety,  ail  accidents  are  bounded  by 
previous  analysis.  The  proposed  change  does 
not  add  to  or  modify  any  equipment  or 
system  design  nor  does  it  involve  any 
changes  in  the  operation  of  any  plant  system. 
The  absence  of  a  hardware  change  means  that 
the  accident  initiators  remain  unaffected,  so 
no  unique  accident  probability  is  created. 

The  proposed  amendment  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
as  defined  in  the  basis  for  any  Technical 
Specification  because  the  proposed 
amendment  will  continue  to  ensure  ... 
snubbers  are  operable.  Equipment  reliability 
will  be  maintained  and  no  Limiting 
Condition  for  Operation  (LCO)  or  Limiting 
Safety  System  Setpoint  (LSSS)  would  be 
affected.  Thus,  the  reduction  in  margin  of 
safety  is  considered  to  be  insignificant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.BZ(c)  are 
satisfied.  Therefiire,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haz^s  consideration. 

Local  Pablic  Document  Room 
location:  Rochester  Public  library,  115 
South  Avenue,  Rochestw,  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winston  &  Strewn,  1400  L 
Street,  N.W.,  Washington,  D.C.  20005 

NBC  Proj^  Director  Welter  R.  Butler 

Rochester  Gas  It  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Giana  Nuclew 
Power  Plant,  Wayne  County,  New  Yoric 

Date  of  amendment  request:  October 
8, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Qnna  Technical 
Specifications  to  incorporate  additional 
specifications  and  Action  Statements 
regarding  the  operability  and 
surveillsmca  requirements  of  the  onsite 
power  sources  available  for  safetyrelated 
plant  instrumentation.  This  upgi^e  is 
in  response  to  the  guidance  provided  in 
Generic  Letter  (GL)  91-11,  "Resolution 
of  Generic  Issues  48,  "LCOs  for  Class  lE 
Vital  Instrument  Buses,"  and  49. 
"InterlodLS  and  LCX)s  for  Class  lE  Tie 
Breakers"  Pursuant  to  10  CFR  50.S4(f)," 
for  the  resolution  of  Generic  Issue  48. 
The  proposed  changes  are  modeled  after 
the  Standard  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  Excerpts  of  the  licensee's 
analysis  are  presented  below: 

Requirements  ftn*  safety-related  instrument 
bus  operability  have  been  added  based  on 
reactor  coolant  system  operation  above  and 
below  cold  shutdown.  Previously  no 
instrument  bus  operability  requirements, 
required  actioits,  nor  surveillance 
requirements  were  specified  in  the  Technical 
Specifications.  Consequently,  this 
amendment  is  considered  an  enhancement  to 
the  Technical  Specifications.  The  changes  in 
this  amendment  are  based  on  the  Standi 
Technical  Specifications  for  Westinghouse 
Pressurized  Water  Reactors  (NIJREG^52), 
with  deviatkms  to  address  specific  design 
features  at  the  Ginna  Station. 

In  accordance  with  10  CFR  S0.91,  these 
changes  to  Technical  Specifications  have 
been  evaluated  to  determine  if  the  operatioirs 
of  the  facility  in  accordance  with  the 
proposed  amendment  would: 

1.  Involve  a  significant  hHaease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated;  or 

2.  CieMe  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated'  or 


3.  Involve  a  significant  reduction  in  a 
maigin  of  safety. 

Thm  proposed  changes  do  not  increase 
the  probability  or  consequences  of  a 
previously  evaluated  accident  or  create  a  new 
or  different  kind  of  accidmrt  Further,  there 
is  no  unacceptable  reduction  in  the  margin 
of  safety  far  any  Technical  Specification. 

This  change  constitutes  additional 
limitations,  restrictions,  and  controb 
not  presenUy  included  in  the  technical 
specification,  and  is  considered  an 
example  (LB.2.e(ii))  of  an  amendment 
that  is  not  likely  to  involve  significant 
hazards  considerations  as  described  in 
Part  91  "Statements  of  Consideration” 
published  in  51  FR  7745  (Mardi  6, 
1986). 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standees  of  10  CFR  50.92(c)  are 
satisfied.  TherefcHe,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location;  Rochester  Public  Library,  115 
South  Avmtue,  Rochester,  New  York 
14610 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Winstmi  k  Strewn,  1400  L 
Street,  N.W.,  Washington,  D.C.  20005 

NRC  Project  Director:  Walter  R.  Butler 

South  Carolina  Electric  ft  Gas 
Company,  South  Carolina  Electric 
Service  Authority,  Docket  No.  50-395, 
Virgil  C  Sunamer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  amendment  request:  October 
6, 1992 

Description  of  amendment  request: 
The  proposed  Technical  Specifitation  - 
(TS)  changes  would  p^mit  an  increase 
in  the  maximum  permissible  average 
level  of  steam  generator  tube  plugging 
(SGTP)  from  15%  to  18%.  Almough  no 
value  for  SGTP  is  specified  in  the  TS, 
the  maease  in  SGTP  would  result  in  a 
1.7%  decrease  in  the  minimum 
measured  flow  (MMF)  value  which  is 
referenced  in  TS  3/4.2.3.  The  proposed 
reduction  in  MMF  will  require  changes 
to  Table  2.2-1;  specifically,  the 
overtemperature  delta  T  values  for  total 
allowance  and  the  statistical  summation 
of  errors  (Z)  would  be  changed  from  9.8 
and  7.21  to  10.3  and  7.8,  respectively. 
With  respect  to  Note  1  of  Table  2.2-1, 
the  value  fm  the  Kl  term  and  the 
positive  wing  of  the  ftdelta  I)  penalty, 
are  also  affected  by  the  proposed 
reduction  in  flow.  The  value  for  the  Kl 
term  in  the  overtemperature  delta  T 
setpoint  equation  is  reduced  from  1.203 
to  1.195  and  the  slope  of  the  positive 
wing  of  subsectimi  iii  of  Note  1  is 
increased  from  2.13%  to  2.34%.  The 


nominal  vahie  of  loop  design  flow  in  the 
footnote  to  Table  2.2-1  Functianal  Unit 
12  is  revised  to  reflect  the  change  in 
MMF.  These  dumges  will  permit  the  TS 
to  allow  plant  operation  with  a  reduced 
MMF  of  284.600  gallons  pm  minute. 

Basis  for  proposed  no  significant 
hazards  consideration  determination  As 
r^uired  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  Is  presented 
below: 

1)  Operation  of  (Virgil  C  Summer  Nudear 
Staticm)  VCSNS  in  accordance  with  the 
proposed  license  amendment  does  not 
invdve  a  significant  incieaM  in  the 
probability  or  oonsequencea  of  an  accident 
previously  evaluated. 

Since  the  (reactor  coolant  system)  RCS 
flowrates  [minimum  measiired  flow  and 
thermal  design  flow)  (MMF  and  TDF)  are  not 
reduced  to  a  value  below  that  assum^  In  or 
evaluated  against  the  licensing  bases  of  the 
plant  and  the  pnqxwed  modification  Involves 
only  minor  dumgas  to  primary  side  operating 
parameters  and  the  beat  transfar  capebilitiea 
of  the  steam  generators,  an  increase  in  the 
maximum  average  SGTP  level  from  15%  to 
18%  (indriding  20%  peak)  will  not  resuh  in 
any  additional  challenges  to  plant 
equipment.  The  assessment  of  the  [Nudear 
Steam  Supply  System)  NSSS  prim^ 
components,  indudlng  the  reactor  pressure 
vessel  system,  reactor  coolant  pomp  (RCP), 
steam  generator,  pressuiizer.  Control  Rod 
Drive  Mechanisms,  and  RCP  piping, 
concluded  that  the  integrity  of  the 
components  will  be  unaffected  by  the 
Increase  in  average  SGTP  level.  Also, 
evaluations  of  the  Reactor  Coolant  System, 
Chemical  and  Volume  Control  System, 
Residual  Heat  Removal  System,  and  Safety 
Injection  System  concluded  that  the  increase 

in  SGTP  will  not  adversely  impact  the _ 

adequacy  of  the  systems,  in  addition,  SGTP 
does  not  adversely  impact  steam  generator 
tube  integrity. 

With  respect  to  the  acddent  analyses,  all 
of  the  applicable  (loss-of-coolant  ar^dent) 
LOCA,  non-LOCA.  and  (steam  generator  tube 
rupture)  SCTR  desim  buis  acceptance 
criteria  remain  valid  for  the  transients 
evaluated.  The  (departure  from  nudeate 
boiling  ratio)  DNBR  and  [peak  cladding 
temperature)  PCT  values  remain  within  the 
specified  limits  of  the  licensing  basis,  and  the 
current  mass  and  energy  release  data  used  for 
contaiiunent  integrity  and  equipment 
qualification  remain  bounding.  Finally,  no 
new  limiting  single  failure  is  introduced  by 
the  proposed  change. 

Since  the  design  requirements  and  safety 
limits  continue  to  be  met,  system  functions 
are  not  advmsely  impacted,  aiu)  the  integrity 
of  the  reactor  coolant  system  pressure 
boundary  is  not  challenged,  the  assumptions 
employed  in  the  calculation  of  the  offsite 
radiological  doses  remain  valid.  Thus,  the 
probability  of  oocorrance  and  the  radiological 
consequences  of  the  accidents  pnvlously 
evaluated  in  the  VCSNS  (Final  Safety 
Analysis  Report)  FSAR  remain  unchanged. 

2)  The  propos^  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
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kind  of  accident  from  any  accident 
previously  evaluated. 

The  increase  in  the  maximum  average  level 
of  SGTP  from  15%  to  18%  (20%  peak)  end 
subsequent  reduction  in  MMF  will  not 
introduce  any  new  accident  initiator 
mechanisms.  No  new  bilure  naodes  or 
limiting  single  bilures  have  been  identified. 
Since  the  safoty  and  design  requirements 
continue  to  be  met  and  the  integrity  of  the 
reactor  coolant  system  pressure  boundary  is 
not  challenged,  no  new  accident  scenarios 
have  been  created.  Therefore,  an  accident 
which  is  diflerent  from  any  already  evaluated 
in  the  FSAR  will  not  be  created  as  a  result 
of  this  change. 

3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safoty. 

As  discussed  in  the  evaluation  above 
although  the  proposed  increase  in  the 
average  SGTP  level  to  16%  (20%  peak)  will 
require  a  change  to  the  plant  Technical 
Specifrcations,  It  will  not  Invalidate  the 
LOCA,  non-LOCA,  or  (steam  generator]  SG 
Tube  Rupture  conclusions  presented  in  the 
FSAR  acddent  analyses.  For  all  the  FSAR 
non-LOCA  transients,  the  (departure  from 
nucleate  boiling]  DNB  design  basis,  primi^ 
and  secondary  pressure  limits,  and  dose 
limits  continue  to  be  met  The  LOCA  peak 
cladding  temperatures  remain  below  the 
limits  spedfred  in  10CFR50.46.  The 
calculated  doees  resulting  from  a  SG  Tube 
Rupture  event  will  not  change  and  continue 
to  remain  vrithin  a  small  firaction  of  the  10 
CFR  (Part)  100  permissible  releases.  The 
current  mass  and  energy  release  dataoised  for 
cootairunent  integrity  and  environmental 
qualification  will  remain  applicable.  The 
margin  of  safoty  with  resp^  to  the  primary 
pressure  boundary  is  provided,  in  part,  by 
the  safety  bctors  included  In  the  (American 
Society  of  Mechanical  Engineers]  ASME 
Code.  The  components  evaluated  remain  in 
compliance  with  the  codes  and  standards  in 
eHiect  when  VCSNS  was  originally  licensed. 
Thus,  there  is  no  reduction  in  the  margin  of 
safety  as  defined  in  the  bases  of  the  VCSNS 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Hoorn 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro.  South  C^lina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  S^th  Carolina  Electric  &  C^s 
Ck>mpany.  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director:  Elinor  G. 
Adensam 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  S^uoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 

November  2. 1992  (TS  92-11) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Refueling  Operations  Reactor  Vessel 
Water  Level  Applicability  Statement  of 
Technical  Specification  Limiting 
Condition  for  Operation  3.9.10.  The 
proposed  change  would  incorporate  an 
exception  to  the  refueling  water  level 
requirement  of  maintaining  at  least  23 
feet  of  water  over  the  top  of  the  reactor 
pressure  vessel  flange,  such  that  the 
requirement  would  not  be  applicable 
when  the  control  rods  are  being  latched 
and  unlatched  during  the  refueling 
operations.  In  addition,  a  statement 
would  be  added  to  specify  that  the  23 
foot  minimum  water  level  requirement 
is  applicable  when  moving  irradiated 
fuel  assemblies  within  the  containment 
and  a  statement  that  indicates  that  the 
provisions  of  TS  3.0.3  are  not  applicable 
would  be  removed.  A  corresponding 
surveillance  requirement  would  specify 
that  the  surveillance  test  would  be 
performed  for  core  alterations  and 
movement  of  irradiated  fuel  within  the 
containment,  but  not  for  movement  of 
control  rods. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CTR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reriewed  the  licensee’s  analysis  against 
the  standards  of  10  CFR  50.92(c),  which 
is  presented  below; 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
widi  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  TS  change  continues  to  require  at 
least  23  feet  of  refueling  water  above  the 
reactor  pressure  vessel  flange  for  care 
alteration  and  movement  of  irradiated  fuel 
assemblies  as  required  by  the  existing  TS 
3.9.10,  and  does  not  affect  the  probability  or 
consequences  of  an  accident  The  23-foot 
water-  level  requirement  is  based  on  iodine 
removal  for  the  postulated  fuel-handling 
accident  involving  dropping  and  rupture  of 
an  irradiated  fuel  assembly  that  the  latching 
and  unlatching  activities  could  not  create. 
Additionally,  because  the  upper  internals  are 
in  place  during  latching  and  unlatching 
activities,  the  frill  withdranval  of  control  rods 
or  movement  of  fuel  assemblies  cannot  be 
performed,  and  the  conditions  postulated  to 
result  in  a  fiiel-bandling  acddent  are  not 


possible.  Therefore,  this  exception  for 
refueling  water  level  during  control  rod 
latching  and  unlatching  does  not  increase  the 
probability  of  an  acddent  and  in  fad,  the 
plant  conations  required  for  this  activity  do 
not  result  in  configurations  that  are  necessary 
to  create  the  piostulated  acddent  The 
consequences  of  an  accident  are  not 
increased  because  the  23  feet  of  water  above 
the  reactor  pressure  vessel  flange  is  still 
maintained  for  iodine  removal  except  during 
control  rod  latching  and  unlatching  when  no 
postulated  accident  could  occur.  All  other 
changes  are  clarifications,  along  with  the 
deletion  of  the  TS  3.0.3  exception,  that  do 
not  affect  the  intent  or  operational  imped  of 
this  spedfication  and  therefore  will  not 
increase  the  probability  or  consequences  of 
an  acddent 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  refeeling  water-level  requirements  for 
core  alterations  and  movement  of  irradiated 
fuel  assemblies,  exduding  control  rod 
latching  and  unlatching,  are  unchanged. 

These  adivities  have  bmn  previously 
analyzed  for  a  fuel-handling  accident  The 
exception  to  the  refrieliirg  water-level 
requirement  for  control  latching  and 
unlatching  does  not  alter  the  physical 
manipulations  for  refueling  actirities 
involving  core  alterations  or  fuel  movement 
and  does  not  create  any  conditions  that  could 
create  an  acddent  The  refueling  water-level 
requirements  are  provided  for  cdtigation  of 
accidents  and  do  not  have  an  effed  on 
accident  generation;  therefore,  an  exception 
that  allows  refueling  water  level  below  23 
feet  will  not  create  the  potential  for  an 
accident  This  change,  along  with  the 
clarifications  and  TS  3.0.3  exception 
deletion,  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

All  margins  assumed  in  the  acddent 
analysis  for  fuel-handling  accidents  are 
maintained  in  this  change  because  23  feet  of 
water  is  still  required  for  the  removal  of 
iodine  activity  during  core  alterations  and 
movement  of  irradiated  fuel  assemblies.  The 
exception  to  this  water-level  requirement  is 
only  allowed  during  control  rod  latching  and 
unlatching  when  the  potential  for  a  fuel¬ 
handling  accident  does  not  exist  Therefore, 
this  change  will  not  reduce  the  margin  of 
safety  and  the  margin  to  10  CFR  100  dose 
limits  is  not  affsct^. 

*rhe  NRC  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that.the  three  standards  of  10 
cMl  50.92(cj  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  CSiattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  37402 
Attorney  for  licensee:  General 
Ck>unsel,  ’Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET IIH, 
Knoxville,  Tennessee  37902 
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NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  S^uoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request: 

November  16, 1992  (TS  92-13) 

Description  of  amendment  request: 
The  proposed  changes  would:  (1)  reduce 
the  required  reactor  coolant  system  total 
flow  rate  specified  in  Technic^ 
Specification  3.2.5,  Table  3.2-1,  from 
greater  than  or  equal  to  378.400  gpm  to 
greater  than  or  equal  to  375,000  gpm;  (2) 
modify  the  footnote  associated  with  tbds 
flow  rate  in  Table  3.2-1  to  reflect  a  2.4 
percent  flow  measurement  imcertainty 
instead  of  3.5  percent;  (3)  correct  a 
typographical  error  in  a  footnote  for 
Unit  2  Table  3.2-1  to  correct  the  spelling 
of  “uncertainty^;  and  (4)  provide 
consistent  wording  for  the  Parameter, 
“Reactor  Coolant  System  Total  Flow 
Rate”  in  Table  3.2-1  for  both  Units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
speciOcation  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  In  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  any  of 
the  assumptions  used  in  the  accident 
analysis.  The  reduction  in  the  minimum  TS 
reactor  coolant  system  (RCS)  flow  rate  only 
eliminates  excess  measurement  uncertainty. 
Therefore,  no  change  in  any  accident  analysis 
assumptions  or  any  plant  configuration  is 
involved  in  the  proposed  TS  change.  Based 
on  this,  no  increase  in  the  probability  or 
consequences  of  an  accident  can  result  from 
this  TS  change  because  RCS  design  flow  rates 
remain  unchanged,  ensuring  no  change  in  the 
plant  response  for  normal  or  accident 
conditions. 

2.  Create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any 
previously  analyzed. 

No  plant  design  parameters,  equipment,  or 
operating  conditions  are  altered  by  the 
proposed  TS  change  and  therefore,  no 
possibility  of  a  new  or  difierent  kind  of 
accident  is  created.  This  elimination  of  the 
excess  RCS  flow  measurement  uncertainty 
margin  will  permit  plant  operation  below  the 
existing  RCS  flow  rate  requirement,  but  not 
below  the  measured  valve  that  ensures 
operation  at  greater  than  or  equal  to  the 
design  flow  assumed  in  the  accident  analysis. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  proposed  TS  change  only  affects  the 
excess  RCS  flow  measurement  uncertainty 
above  the  required  design  flow.  This 
reduction  does  not  afiect  the  "margin  of 
safety"  because  the  RCS  design  flow  remains 
unchanged  and  thereby  maintains  the  margin 
between  design  operating  conditions  and  Ae 
RCS  flow  rate  required  to  maintain  the 
accident  analysis  assumptioiu.  Therefrne,  the 
proposed  reduction  in  minimum  RCS  flow  to 
account  for  the  excess  measurement 
uncertainty  does  not  Involve  a  reduction  in 
a  margin  of  safety. 

The  NRC  has  reviewed  the  licensee’s 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  Coimty 
Library, 1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Operating  Licenses, 
Proposed  No  Significant  Hazards 
Consideration  Determination,  And 
Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  'They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request: 
September  29, 1992,  as  supplemented 
November  6, 1992 

Description  of  amendment  request: 
The  proposed  amendment  to  Tedinical 
Specification  (TS)  Surveillance 
Requirement  4.7.A.3.a.2  would  provide 
an  alternative  to  the  currently  required 
increase  in  Appendix  ),  Type  A  test 
frequency  incurred  after  the  failure  of 
two  successive  ILRTs.  This  change 


would  only  apply  to  the  current 
condition  of  two  consecutive  Type  A 
test  failures  (cycle  11  and  cycle  13 
refueling  outages)  vice  a  permanent 
change  to  the  TS  Surveillance 
Requirements. 

iMte  of  publication  of  individual 
notice  in  Federal  Regiaten  November 
23, 1992  (57  FR  55009) 

Expiration  date  of  individual  notice: 
December  28, 1992 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich. 
Connecticut  06360 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  S^uoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
November  9, 1992  (TS  92-15) 

Brief  description  of  amendments:  The 
amendments  provide  an  alternate 
method  for  satisfying  the  response  time 
requirements  of  ^e  engineer^  safety 
features  actuation  system  (ESFAS)  for 
the  feedwater  instrumentation  channels 
when  the  feedwater  line  is  isolated.Date 
of  publication  of  individual  notice  in 
Federal  Register  November  20, 1992 
(57  FR  54865) 

Expiration  date  of  individual  notice: 
December  21, 1992 

Local  Public  Document  Boom 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga, 
Tennessee  37402 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  ’The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
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amendments  satisfy  die  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  C3TI  51.Z2(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  on  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments.  (2)  the  amendments,  and 
(3)  the  Commission’s  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  ate 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  D.C,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclei 
Regulatory  Commission,  Washington, 
DC  20555,  Attmitioa:  Director,  Division 
of  Reactor  Projects. 

Boston  Edison  Company,  Dodcet  No. 
50>293,  Pilgrun  Nudear  Power  Station, 
Pi3rmoath  Comity,  Massachusetts 

Date  of  application  for  amendment: 
October  7. 1991  and  sui^lemented 
October  26. 1992. 

Brief  description  of  amendment: 
Pilgrim  Nuclear  Power  Station’s  (PNPS) 
Tedmical  Specifications  by  relocating 
parts  of  section  3/4.12,  “Fire 
Protection,’*  into  Pilgrim’s  Final  Safety 
Analysis  Report  (FSAR)  and  by  making 
relat^  changes  to  other  Technical 
Specification  sections  in  support  of  the 
relocation.  These  proposed  changes 
were  developed  in  accordance  wkh  the 
guidance  contained  in  NRC  Gmieric 
Letters  (GL)  86-10  and  88-12  and  are 
consistait  with  NRC  and  industry 
efiorts  to  simplify  Technical 
Specifications.  The  associated  change  to 
the  FSAR  was  made  in  the  1991  up^e 
as  part  of  Revision  il3.  These  changes 
also  make  a  minor  administrative 
correction  unrelated  to  Fire  Protection. 

Date  of  issuance:  Novwnber  16, 1992 

Effective  date:  November  16, 1992 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications  and  License. 

Date  of  initial  notice  in  Federal 
Register  November  13, 1991  (56  FR 
57691)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  16, 1992.  No  significant 


hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
NorthStreet,  Plymouth,  Massachusetts 
0236a 

Carolina  Power  &  Light  Company,  et 
aL,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
July  26, 1991 

Brief  description  of  amendment:  *016 
amradment  would  restore  the 
nonapplicability  of  Specification  3.0.4 
to  Specification  3/4.6. 3  in  accordance 
with  the  guidance  provided  in  Generic 
Letter  91-06  by  adding  a  statement  to 
the  limiting  ocmdition  for  operation 
(LCD)  irndw  action  requireoMnts  to 
state  "The  provisions  of  Specificatitm 
3.0.4  are  not  applicable.**  This  exception 
would  apply  to  all  containment 
isolation  valves. 

Date  of  issuance:  November  17, 1992 
Effective  date:  November  17, 1992 
Amendment  No.  34 
Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  4, 1991  (56  FR 
43804)  The  Commission’s  related  . 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Novembw  17, 1992.  No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh. 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  No.  50-237,  Dresden  Nuclear 
Power  Station,  Unit  2,  Grundy  County, 
Illinois 

Date  of  application  for  amendment: 
September  2, 1992 
Brief  description  of  amendment:  The 
amendment  will  (1)  incorporate,  by 
reference,  the  new  Siemens  Nuclear 
Power’s  (SNP)  methodologies 
previously  approved  by  the  NRC  staff, 
(2)  increase  dm  resultant  Safety  Limit 
Minimum  Critical  Power  Ratio 
(SLMCPR)  in  the  Technical 
Specifications,  and  (3)  remove 
specifications  referring  to  the  SLMCPR 
for  GE  fuel. 

Date  of  issuance:  November  23, 1992 
Effective  date:  Prior  to  startup  from 
the  next  refueling  outage  (Cycle  14) 
Amendment  No.:  121 
Facility  Operating  License  No.  DPR- 
19.  The  amendment  revised  the 
Technical  Sp^ifications. 

Date  of  initial  notice  in  Federal 
Register  September  30, 1992  (57  FR 


45079)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  datad 
November  23. 1992.No  significant 
hazards  conaideratioo  comments 
received:  No 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Illinois  60450 

CommoBwealth  Edison  Company, 
Dodret  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County,  Illinois 

Date  of  application  for  am&ndments: 
April  20, 1992 

Brief  description  (^amendments: 
Revision  of  Technical  Spedfications  to 
delete  the  isolation  function  and 
surveillance  reqmrements  for  the 
control  room  ventilation  system 
chlorine  and  sulfur  dioxide  analyses. 
Lkite  of  issuance:  November  12. 1992 
Effective  date:  November  12, 1992 
Amendment  Nos.:  140  and  135 
Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  August  19. 1992  (57  FR  37562) 
The  Commission’s  related  evaluation  of 
the  amendmmits  is  contained  in  a  Safety 
Evaluation  dated  November  12, 1992. 

No  significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue.  Ehxon,  Illinois  61021 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buran 
County,  Mfohigaa 

Date  of  application  for  amendment: 
June  12. 1992. 

Brief  description  of  amendment:  The 
amendment  deletes  the  qualifying 
phrase  .  .  after  the  reactor  has  been 
made  critical."  from  TS  3.7.2. 

Date  of  issuance:  November  10, 1992 
Effective  date:  November  10, 1992 
Amendment  No.:  153 
Facility  Operating  License  No.  DPR- 
20.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  19, 1992  (57  FR  37564) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  10, 1992.No 
significant  heumrds  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College,  Holland,  Michigan  49423 
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Duquesne  Light  Company,  Docket  Nos. 
50-334  and  50-412,  Braver  Valley 
Power  Station  Unit  No.  1  and  Unit  No. 

2,  Shippingport,  Pennsylvania 

Date  of  amendment  request:  August 
24, 1992. 

Brief  Description  of  amendment 
request:  The  amendments  revise 
Appendix  A  Technical  Specification 
Surveillance  Requirement  (SR)  4.7.12 
for  both  units.  The  revision  would 
replace  the  existing  requirements  for 
snubber  visual  inspection  schedules  and 
other  requirements  with  the  alternate 
surveillance  requirements  endorsed  by 
the  Commission’s  Generic  Letter  90-09 
issued  December  11, 1990,  "Alternate 
Requirements  for  Snubber  Visual 
Inspection  Intervals  and  Corrective 
Actions."  Additionally  for  Unit  2  only, 
the  functional  test  acceptance  criteria 
will  be  revised  to  be  identical  to  those 
criteria  for  Unit  1.  Certain  other 
administrative  changes  are  made  to 
maintain  document  consistency. 

Date  of  issuance:  November  20, 1992 

Effective  date:  November  20, 1992 

Amendment  No.:  167  -  Unit  1  -  49  - 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initio]  notice  in  Federal 
Register  October  14, 1992,  The 
Commission’s  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  November  20, 1992. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterford  ^eam 
ElectricStation,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request: 
September  2, 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  changing  the  Plant 
Operating  Review  Committee  (PORC) 
composition  to  reflect  a  reorganization 
change.  The  Plant  Engineering 
Superintendent  position  has  l^n 
eliminated  and  Waterford  3  will 
substitute  one  of  the  managers  from  the 
plant  engineering  groups  as  a  member. 

Date  of  issuance;  November  16. 1992 

Effective  date:  November  16, 1992 

Amendment  No.:  79 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  14, 1992  (57  FR 


47130)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  16, 1992.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefiront, 
New  Orleans,  Louisiana  70122 

General  Electric  Company,  Docket  No. 
50-18,  Vallecitoe  Boiling  Water  Reactor, 
Alameda  County,  California. 

Date  of  application  for  amendment: 
Amendment  No.  20,  November  29, 

1989. 

Brief  description  of  amendment:  This 
amendment  changes  the  timing 
requirement  for  the  submittal  of  the 
annual  report  after  completion  of  the 
annual  survey  finm  60  days  to  180 
days.Facility  License  No.  DPR-1: 
Amendment  revises  the  timing 
requirement  for  submittal  of  the  annual 
report. 

Local  Public  Document  Boom 
location:  2120  L  Street,  N.W., 
Washington,  DC  20555. 

Attorney  for  licensee:  Harry  C. 
Burgess,  Esq.,  General  Electric 
Company,  175  Curtner  Avenue,  San 
Jose,  California  95125-1088. 

NBC  Project  Manager:  Clayton  L. 
Pittiglio,  Jr. 

NBC  Division  Director:  Richard  L. 
Bangart 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  application  for  amendment: 
December  3, 1991 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  sections  addressing  the 
Heat  Balance  Calibration  definition  and 
the  action  statement  in  the  event  that 
one  of  the  redimdant  narrow  range 
containment  water  level  instrument 
should  become  inoperable.  'The  Heat 
Balance  Calibration  definition  change 
updates  the  TMI-1  Technical 
Specifications  to  the  equivalent  of  the 
Standard  Babcock  ft  Wilcox  Technical 
Specifications  definition.  The 
containment  water  level  monitoiing 
instrument  action  statement  is  revised 
to  recognize  that  each  channel  contains 
both  a  narrow  and  wide  range 
transmitter,  allowing  the  revised  action 
statements  to  address  the  failure  of  a 
single  instrument. 

Date  of  issuance:  November  24, 1992 

Date  of  issuance:  November  24, 1992 

Effective  date:  November  24, 1992 

Amendment  No.:  166 


Facility  Curating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  10, 1992  (57  FR  24670) 
*1110  Commission’s  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  24, 1992. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Government  Publications 
Section,  State  Library  of  Peimsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1801,  Harrisburg, 
Pennsylvania  17105 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
July  1, 1991 

Description  of  amendment  request: 
*rhe  amendment  revised  Technical 
Specification  3/4. 3.2,  "Containment  and 
Reactor  Vessel  Isolation  Control 
Systems,"  to  accommodate  TS 
Surveillance  intervals  of  18  months. 
Date  of  issuance:  October  16, 1992 
Effective  date:  October  16, 1992 
Amendment  No.:  66 
Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  Au^st  7, 1991  (56  FR  37504) 
the  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  October  16, 1992.No 
significant  hazards  consideration 
comments  received:  No 
Local  Public  Document  Boom 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Iowa  Electric  Light  and  Pourer 
Company,  Docket  No.  50-331,  Duane 
Arnold  Energy,  Center,  Linn  County, 
Iowa 

Date  of  application  for  amendment: 
April  22, 1992,  supplemented  on  April 
23, 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  incorporating  reactor 
water  cleanup  system  leak  detection 
instrumentation  requirements. 

Date  of  issuance:  November  12, 1992 
Effective  date:  November  12, 1992 
Amendment  No.:  188 
Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Jime  10, 1992  (57  FR  24673) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
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Evaluation  dated  November  12, 1902. 

No  significant  hazards  conMderation 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Ubraiy. 
500  First  Street.  S.  E.,  Cedar  Rapids. 

Iowa  52401 

Iowa  Electric  Light  and  Power 
Company,  Docket  No.  50-331,  Duane 
Arnold  Energy,  Center,  Linn  County, 
Iowa 

Date  of  application  for  amendment: 
May  28. 1902 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  modifying  the  diesel 
generator  surveillance  requirements  to 
reduce  testing  of  the  oporable  diesel 
generator  when  the  other  diesel 
generator  is  inoperable. 

Date  of  issuance:  November  12. 1992 
Effective  date:  November  12. 1992 
Amendment  No.:  189 
Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  July  22. 1992  (57  FR  32574) 

The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  12, 1992. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.  E.,  Cedar  Rapids, 

Iowa  52401 

Iowa  Electric  Light  and  Power 
Conqiany,  Docket  No.  50-331,  Duane 
Amoldl^eEgy,  Crater,  Linn  County,' 
Iowa 

Date  of  application  for  amendment: 
Decembw  13, 1990 
Brief  description  of  amendment:  The 
amendment  revised  license  condition 
2.C.(3)  by  replacing  it  with  the  standard 
fire  protection  condition.  The 
amendment  also  revised  the  Technical 
Specifications  by:  (1)  removing 
requirements  for  fire  protection  systems, 
(2)  removing  fire  brigade  staffing 
reqiiirements,  and  (3)  adding 
administrative  controls  that  are 
consistent  with  those  Ibr  other  programs 
implemented  by  license  condition. 

Dote  of  issuance:  Novembw  23, 1992 
Effective  date:  November  23, 1992 
Amendment  No.:  190 
Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Re^stan  J\dy  24. 1991  (56  FR  33958) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  23, 1992. 
No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Documaat  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  S.  E.,  Cedar  Rapids. 

Iowa  52401 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  applicatioa  for  amendment: 
September  17. 1992 
Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  Tables  3.3.7.2-1  and 
4.3.7.2-1  to  reflect  the  relocation  of  a 
triaxial  peak  accelerograph  seismic 
monitor  from  a  reactor  recirculation 

{mmp  motor  to  the  reactor  pedestal.  The 
ocation  change  was  necessary  to  avoid 
high  background  vibration  at  the 
original  monitor  location  which  could 
mask  readings  during  actual  seismic 
events. 

Date  of  issuance:  November  20, 1992 
Effective  date:  November  20. 1992 
Amendment  No.:  39 
Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  14, 1992  (57  FR 
47140)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  20, 1992.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126 

Northeast  Nuclear  Energy  CompaBy,  at 
al..  Docket  No.  50-336,  Millstone 
Nucfear  Power  Station,  Unit  No.  2,  New 
London  County,  Cimnacticul 

Date  of  application  for  amendment: 
August  17, 1992,  as  supplemented 
October  30, 1992. 

Brief  description  of  amendment:  The 
amendment  revises  &e  Technical 
Specifications  (TS)  4.6.1.6.1  to  4.6.1.6.4 
related  to  the  prestressed  concrete 
containment  surveillance. 

Date  of  issuance:  November  16, 1992 
Effective  date:  November  16, 1992 
Amendment  No.:  165 
Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  Septraiber  2, 1992  (57  FR 
40217)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  16. 1992.No  significant 
hazards  consideration  comments 
received:  No. 


Local  Public  Document  Room 
location:  Leaning  Resources  Grata, 
Thames  Valley  State  Technical  Collage, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360 

Public  Service  Electric  A  Gas  Company, 
Docket  No.  50-272,  Salem  Nuclear 
Generating  Station,  Unit  No.  1,  Salem 
County,  New  leraey 

Date  of  application  for  amendment: 
Augiut  14. 1992 

Bri^  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TS)  for  the  operation  of 
the  vital  instrument  bus  inverters  at 
Salem,  Unit  1  to  make  them  identical  to 
the  TS  currently  in  place  for  Salem, 

Unit  2. 

Date  of  issuance:  November  20, 1992 

Effective  date:  November  20, 1992 

Amendment  No.  137 

Facility  Operating  License  No.  DPR- 
70:  This  amradmrat  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Fedwal 
Register:  September  30, 1992  (57  FR 
45086)  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
Novraiber  20. 1992.No  significant 
hazards  ccmsideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296,  Browns 
Ferry  Nuclear  Plant,  Units  1, 2  and  3, 
Lim^ona  County,  Alabama 

Date  of  application  for  amendments: 
January  10, 1992,  as  supplemented 
September  24. 1992. 

Brief  description  of  amendments: 
These  license  amendments  revise 
Browns  Ferry  Nuclear  Plant  Technical 
Specifications  by  removing  detailed 
listings  of  containment  penetrations  and 
isolation  valves  and  plainng  them  in 
controlled  plant  procedures,  in 
accordance  with  guidance  provided  by 
Generic  Letter  91-08. 

Date  of  issuance:  November  16, 1992 

Effective  date:  November  16, 1M2 

Amendment  Nos.:  189  -  Unit  1:  204  - 
Unit  2: 161  -  Unit  3 

Facility  Operating  License  Nos.  DPR- 
33.  DPR-52  and  WR-68: 

Date  of  initial  notice  in  Federal 
Register  February  5. 1992  (57  FR  4495) 
The  September  24. 1992  letter 
mentioned  above  incorporated  certain 
additional  technical  specifications 
changes  in  accodance  with  Generic 
Letter  91-08  that  had  been  inadvertratly 
omitted  by  the  January  10. 1992 
application.  These  additimial  changes 
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were  within  the  scope  of  the  initial 
determination  of  no  significant  hazards 
determination,  thtu  no  re-notice  was 
necessary.  The  Commission’s  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
November  16, 1992.No  significant 
hazards  consideration  comments 
received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street,  Athens.  Alabama  35611 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The 
ClevelandElectric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No. 

1,  Ottawa  County,  Ohio 

Date  of  application  for  amendment: 
March  1. 1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  6.2.2,  Facility  Staff,  by 
adding  a  footnote  to  Table  6.2-1, 
Minimum  Shift  Crew  Composition.  The 
footnote  would  allow  one  of  the  two 
required  individuals  filling  the  Senior 
Operator  License  position  to  assume  the 
Sldft  Technical  Advisor  function, 
provided  the  individual  meets  the 
qualifications  for  the  combined  Senior 
Reactor  Operator/Shift  Technical 
Advisor  position. 

Date  of  issuance:  November  23, 1992 

Effective  date:  November  23, 1992 

Amendment  No.  175 

Facility  Operating  License  No.  NPF-3, 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  27, 1992  (57  FR  22270) 
The  Commission’s  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  November  23, 1992. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  I}ocument  Room 
location:  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo,  Ohio  43806 

Wisconsin  FJectric  Power  Company, 
Docket  Nos.  50-266  and  50-301.  Paint 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 

2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
SeptemW  7, 1990,  supplemented  May 
10, 1991  and  Septembm  11, 1992. 

Brief  descripbon  of  amendments:  The 
amendments  revised  Technical 
Specification  5.3.7,  “Auxiliary  Electrical 
Systems,’’  to  incorporate  reference  to  a 
fifth  station  battery.  *1116  amendment 
also  revised  Technical  Specification 
15.4.6,  “Emergency  Power  System 
Periodic  Tests,**  by  changing  testing 
requirements  for  safety-related  station 


batteries.  The  fifth  battery  is  being 
installed  now  and  will  be  in  service  by 
the  end  »f  1982.  This  amendment 
becomes  effective  when  the  installation 
of  the  fifth  battery  is  completo  but  no 
later  than  December  31, 1992. 

Date  of  issuance:  November  23, 1992 

Effective  date:  November  23, 1M2 

Amendment  Nos.:  136  and  140 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  June  26. 1991  (56  FR  29283) 
The  Commission’s  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  November  23, 1062.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Maim  Library,  1516 
Sixteenth  Street,  Two  Rivers, 

Wisconsin.  . 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License  and  Final 
Determination  of  No  Significant 
Hazards  Considarations  and 
Opportunity  For  Hearing  (Exigent  or 
Emergency  Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission’s  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission’s  rules 
and  regulations  in  10  CFR  Chapter  L 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  data 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment.  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  h^  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee’s  fadlity 
of  the  licensee’s  application  and  of  the 
Commission’s  proposed  determinatioa 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reason^le  opportunity  for  the  public  to 
comment,  using  its  beitf  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 


respond  quickly,  and  in  the  case  of 
telephone  uxaunents,  the  comraeots 
have  been  recwded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  feilure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant’s  Licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  sui^  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
bmn  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  furthw  details  with  respect  to  the 
action  see  (1)  die  application  for 
amendment,  (2)  the  amendment  to 
Fadlity  Operating  License,  and  (3)  the 
Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  os  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission’s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20S55,  and 
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at  the  local  public  document  room  for 
the  particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtainM  upon  request  addrMsed  to  the 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportimity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
January  8, 1993,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  fur 
Domestic  Licensing  Proceedings”  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission’s 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 

an  appropriate  order. _ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  ^e 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  \mder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner’s  interest.  'The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 


first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  alrave. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

'Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-fifee 


telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  (Project  Diractor): 
petitioner’s  name  and  telephone 
niunber.  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 

A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  recmests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714{a){l)(i^(v)  and  2.714(d). 

Commonwealth  Edison  Company, 
Docket  No.  50*374,  LaSalle  County 
Station,  Unit  2,  Labile  County,  Illinois 

Date  of  application  for  amendment: 
November  2, 1992 

Brief  description  of  amendment:  The 
amendment  temporarily  relieves  the 
2G33-F040  reactor  water  cleanup  return 
line  containment  isolation  valve  from 
the  requirement  to  have  a  valid  T^qie  C 
test.  'The  relief  would  last  until  the  next 
refueling  outage  or  the  next  outage  of 
sufficient  duration  to  test  the  valve, 
whichever  is  sooner. 

Date  of  issuance:  November  20, 1992 

Effective  date:  November  20, 1992 

Amendment  No.:  72 

Facility  Operating  License  No.  NPF- 
18.  The  amendment  revised  the 
Technical  Specifications-Public 
comments  requested  as  to  no  significant 
hazards  consideration:  NoThe 
Commission’s  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  November  20, 1992. 

Attorney  for  licensee:  Michael  1. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  ^icago,  Illinois 
60690 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1.  Oglesby,  Illinois  61348 

NRC  Project  Director:  James  E.  Dyer 

Dated  at  Rockville,  Maryland,  this  2Qd  dey 
of  December  1992. 
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For  the  Nuclear  Regulatory  Commissioo. 
Stwven  A.  Vaiga, 

Director.  Division  of  Beactor  Projects  •  I/U 
Office  ofNudeae  Baoctar  Regulation. 

(FR  Doc.  92-29720  Filed  12-8-92;  8:45  mn] 
■ajjNO  COOK  Tsmyapr 


pocket  No,  03(M)«325:  UcMiM  Nol  13- 
00155-10;  EA03-1M] 

Amoco  OH  Co„  WhHIng,  IN; 
Confirmatory  Ordor  Modifying  Uconso 

I 

Amoco  Oil  Compcmy  (Amrco  or 
Licensee)  is  the  holder  Byproduct 
Material  Licenee  No.  13-00135-10 
issued  hy  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  parts  30  and  34.  The 
license  authorizes  the  tise  of  byproduct 
material  Uridium-192  and  cobalt-60)  for 
industrial  radiography  in  devices 
approved  by  the  NRC  or  an  Agreement 
State.  Licensed  materials  are  authorized 
for  use  and  storage  at  the  Licensee’s 
facility  at  2815  IndianapoUs  Boulevard. 
Whiting,  Indiana.  The  use  of  licensed 
material  is  also  authorized  at  temporary 
job  sites  anywhere  in  the  United  States 
that  the  NTC  has  jurisdiction  to  regulate 
the  use  of  licensed  material  The 
license,  originally  issued  on  February  4, 
1958,  was  lart  renewed  on  October  2, 
1990,  and  is.  due  to  expire  on  December 
31, 1995. 

n 

During  the  period  horn  September  15 
to  Octol^r  9, 1992,  the  NRC  conducted 
an  inspection  and  investigation  of 
Amoco’s  licensed  activities.  This 
inspection  and  investigation  was  based, 
in  part,  upon  an  anon)rmou8  allegation 
received  by  the  NRC  on  August  27,. 

1992.  Although  the  inspection  and 
investigation  activities  are  continuing, 
the  following  significant  violations  have 
been  identified: 

A.  Condition  18.A.  of  License  No.  13- 
00155-10  incorporates,  by  reference,  the 
requirement  that  practicing 
radiographers  and  radiographer’s 
assistants  are  to  be  audited  by  the 
Radiation  Safety  Officer  (RSO)  or  by  an 
Assistant  RSO  at  intervals  not  to  exceed 
3  months  to  meet  the  requirements  of  10 
CFR  part  34.  Contrary  to  this.  Mr. 
Michael  J.  Bema,  the  Licensee’s  RSO, 
admittad  to  the  NRC  in  a  sworn, 
transcribed  interview  on  October  7, 
1992,  that  on  at  least  ten  occasions 
(February  6, 10. 12.  and  29,  April  11,  22. 
24,  and  29,  May  12,  and  September  1, 
1992),  he  knowingly  idled  to  conduct 
required  audits  and  that  ha  delibOTately 
falsified  records  to  make  it  appear  as 
though  he  had  conducted  those  audits. 


These  actions  constitute  violations  of  10 
CFR  30.9(a)  and  10  CFR  30.10(a). 

B.  Condition  18wA.  of  License  No.  13- 
00155-10  incorporates,  by  reference,  the 
requirement  that  audits  of  radiographers 
and  radiographer's  assistants  shouM  be 
unannounced,  insoferas  possible. 

During  an  NRC  interview  of  the  RSO  cm 
September  15,.  1992,  Mr.  Michael ). 

Bema  told  the  NRC  iirapector  that  he 
did  not  provide  advance  notice  to 
radiographers  or  radiographer’s 
assistants  of  upcoming  audits.  Contrary 
to  this,  many  radiographers  told  die 
NRC  during  sworn,  transcribed 
interviews  that  Mr.  Bema  routinely  gave 
prior  notice  of  impending  audits  to 
radiographers  and  radiographer’s 
assistants.  Mr.  Bema’s  statement  to  the 
NRC  was  false  and  in  violation  of  10 
CFR  30.9(a)  and  10  CFR  30.10(a). 

C.  Other  violations  of  NRC  regulations 
identified  in  the  inspection  which 
collectively  demonstrate  a  lade  of 
effective  oversight  of  the  Licensee’s 
radiation  safety  program  incltrde  the 
following: 

1.  Since  April  1992,  an  individual 
was  pennittra  to  act  as  a  radiographer 
who.  as  of  die  date  of  the  inspection, 
had  not  demonstrated  an  understanding 
of  the  instructions  specified  in  10  CFR 
34.31ta)  by  completing  a  field 
examination  on  the  subjects  covered  in 
that  section  in  accordance  with  10  CFR 
34.31(a)(4}. 

2.  As  of  the  date  of  the  inspection,,  an 
individual  was  pennitted  to  act  as  a 
radiographer’s  assistant  who  had  not 
demonstrated  competence  in  the  use  of 
radiographic  equipment  in  accordmice 
with  Condition  18.  A.  of  License  No..  13- 
00155-10,  which  incorporates  the 
statements,  representations,  and 

{)rocadure8  contained  in  Item  8  of  the 
icense  application  dated  March  28, 
1990  and  10  CFR  34.31(bK3). 

3.  The  Licensee  failed  to  utilize  the 
Internal  Inspection  of  Radiographer’s 
Check  List,  during  the  period  of 
February  through  July  1902,  as  required 
by  Condition  18A.  License  No.  13- 
00155-10,  which  incorporates  the 
statements,  representations,  and 
procedures  contained  in  Eidiibit  2  of  the 
license  application  dated  March  28, 
1990. 

4.  The  Licensee  failed  to  perfonn 
audits  of  practicing  radiographers  and 
radiographers’  assistants  at  intervals  not 
to  exceed  three  months  on  at  least  eight 
occasions  from  February  through 
August  1992,  as  required  by  Condition 
18.A.  of  License  No.  13-00155-10, 
which  incorporates  the  statements, 
representations,  and  procedures 
contained  in  Item  10.3a  of  the  license 
application  dated  March  28, 1990. 


5.  *1116  Licensee  failed  to  record  the 
results  of  daily  equipment  inspections 
before  use  on  at  least  10  occasions 
during  the  period  of  February  throu^ 
August  1992,  as  required  by  Condition 
18.A.  of  License  No.  13-00155-10, 
whidi  incorporates  the  statements, 
representations,  and  procedures 
contained  in  Item  10.5  of  the  limnse 
application  dated  March  28, 1990. 

0.  As  of  dw  date  of  the  iiupection,  one 
radiographer  routinely  friilM  to  survey 
the  entire  dreumferenm  of  the 
radiographic  exposure  device  after  each 
exposure  as  required  by  10  CFR 
34.43(ld> 

7.  As  of  the  date  ef  the  inspection,  one 
radiographer  routinely  foiled  to  secure 
the  sealed  somce  in  shMcfod 
position  using  die  prqector 
(radiographic  exposure  device)  kxh 
each  time  the  source  is  returned  to  that 
position  as  required  by  Condition  18.A. 
of  License  No.  13^-00155-10,  which 
incorporates  the  statements, 
representations,  and  procedures 
contained  in  Appendix  B,  Rem  D.g.26  of 
the  license  application  dated  Mar^  28, 
1990. 

In  addition,  the  Licensee  has 
informed  the  NRC  that  it  conducted  Hs 
own  internal  investigation  into  the 
activities  of  Mr.  Berm.  The  Licensee  has 
informed  the  NRC  that  inunediately 
following  the  September  15, 1992,  NRC 
inspection,  M^.  Bema  either  falsified 
radiographer  field  audit  records  or  he 
arranged  with  an  Assistant  Radiation 
Safety  Officer  to  fobricate  records  of 
audits  of  radiographers.  Such  actions 
exmstitute  violations  of  10  CFR  30.9(a) 
and  10  CFR  30.10(a). 

m 

To  precduda  r8curT8nc:e  of  any  of  the 
violations  descsibed  rimve,  and  in 
particntlar  those  violations  which  appear 
to  be  wiUfu),  the  Licensee  notified  ^ 
NRC  in  a  meeting  held  on  October  23, 
1992,  and  by  letter  dated  October  27, 
1992,  that: 

A.  E^edive  October  IS,  1992,  the 
Licensee  had  voluntarily  suspended  all 
activities  under  Licrense  No.  13-00155- 
10  and  placed  all  NRC-iicensed 
materials  in  safe,  kxdced  storage  at  the 
facility  specified  in  the  licmise. 

B.  Eoabive  October  16, 1992,  the 
Licensee  had  removed  the  RSO  from  all 
activities  under  NRC  Licmise  No.  13- 
00155-10. 

C.  During  October  1992,  the  Licensee 
had  knplemmited  new  controls  to  track, 
schedule  and  dcxniment  field  audits  of 
radiographers.  Those  controls  (x>nsi8ted 
of:  (1)  Deveioping  a  computerized  data 
base,  (2)  requiring  all  radiogra{tiims  and 
radio^phm’s  asristants  to  be  avrare  of 
their  individual  audit  status,  and  (3) 
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requiring  the  signatures  of  both  the 
auditor  and  the  person  audited  on  the 
audit  form. 

Additionally,  the  Licensee  agreed: 

D.  To  obtain  an  independent 
assessment  of  all  aspects  of  the  radiation 
safety  program  using  a  contractor  with 
expertise  in  industrial  radiography  and 
NRC  rules,  regulations  and  proc»dure8. 

E.  Not  to  resume  Ucensed  activities 
until  prior  approval  is  obtained  from  the 
NRC 

I  find  that  the  Licensee’s 
commitments,  as  described  to  the  NRC 
during  the  meeting  on  October  23, 1992, 
and  as  set  forth  in  its  letter  of  October 
27, 1992,  are  acceptable  and  necessary 
and  I  conclude  that  with  these 
commitments  the  public  health  and 
safety  is  reasonably  assured.  In  view  of 
the  foregoing,  1  have  determined  that 
public  health  and  safety  require  that  the 
commitments  made  by  the  Licensee 
during  the  October  23, 1992,  meeting 
and  in  the  Licensee’s  letter  dated 
October  27, 1992,  be  confirmed  by  this 
Order.  The  Licensee  has  agreed  to  this 
action. 

IV 

Pursuant  to  10  CFR  2.202, 1  have  also 
determined  that  the  significance  of  the 
violations  and  the  conduct  described 
above  is  such  that  the  public  health  and 
safety  require  that  this  Order  be 
effective  immediately,  for  the  following 
reasons: 

1.  Industrial  radiography  carries  a 
particularly  high  risk  to  not  only  those 
directly  performing  the  radiographic 
expos\ire,  but  also  to  members  of  the 
public  in  the  immediate  area  of  the 
radiographic  operation  because  of  the 
high  activity  levels  of  radiographic 
sources  used  in  industrial  radiography. 

2.  Due  to  the  relatively  small  number 
of  NRC  personnel  and  the  vast  number 
of  NRC  licensees,  the  NRC  is  unable  to 
inspiect  every  NRC  licensee  during  every 
radiographic  activity.  Instead,  the  NRC 
must  rely  upon  the  licensee  to  audit  its 
own  activities  and  to  keep  accurate 
records  regarding  those  audits. 

3.  A  field  audit  of  radiographic 
personnel  is  a  very  efiective  method  to 
establish  that  operations  are  being 
performed  using  safe  methods  and 
according  to  the  regulations  and  license 
conditions  establi^ed  by  the  NRC. 
Therefore,  NRC  licensees  are  required  to 
establish  a  program  whereby  their 
supervisory  personnel  conduct  such 
audits  of  their  licensed  activities  on  a 
periodic  basis. 

4.  Because  the  NRC  relies  upon  the 
Licensee’s  recmds  for  proof  tlmt  the 
licensed  activities  are  being  conducted 
in  the  best  interests  of  the  public  health 
and  safety,  the  NRC  must  have 


confidence  in  the  integrity  of  the 
Licensee  personnel  who  are  responsible 
for  compiling  and  maintaining  those 
records. 

5.  Based  upon  the  NRC  inspection 
and  investigation  conducted  in  this  case 
to  date,  the  NRC  Staff  has  determined 
that  the  Licensee  employee  charged 
vnth  the  responsibility  of  compiling  and 
maintaining  the  records  required  bv 
regulation  has  deliberately  falsified 
those  records. 

6.  In  addition,  the  NRC  Staff  has 
determined  that  the  Licensee  does  not 
have  in  place  an  adequate  system  to 
allow  its  management  to  identify 
deficiencies  in  its  program  of  licensed 
activities. 

7.  Based  upon  the  evidence  discussed 
above,  the  NRC  Staff  does  not  have 
reasonable  assurance  that  the  Licensee’s 
radiation  safety  program  was  being 
operated  at  that  time,  or  would  be 
operated  in  the  futiua,  in  a  manner  that 
would  protect  the  public  health  and 
safety  without  changes  in  the  licensed 
activities.  Therefore,  the  NRC  finds  that 
the  immediate  removal  of  the  Licensee’s 
authorization  to  conduct  radiography 
imder  its  NRC  license  is  in  the  interest 
of  the  public  health  and  safety. 

8.  Until  the  Licensee  has  established 
a  program  that  corrects  the  deficiencies 
described  above  and  until  the  NRC  is 
satisfied  that  the  Licensee  has  assigned 
qualified  and  competent  personnel  of 
the  requisite  integrity  to  operate  that 
program,  the  NRC  cannot  have 
reasonable  assurance  that  the  Licensee 
will  conduct  licensed  activities  with 
due  regard  for  public  health  and  safety. 
Therefore,  the  NRC  finds  that 
reinstatement  of  the  license  should  not 
occur  until  the  NRC  has  reviewed  and 
approved  the  Licensee’s  actions 
correcting  the  defects  set  forth  above  in 
accordance  with  the  commitments 
expressed  in  the  Licensee’s  letter  of 
October  27, 1992. 

V 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission’s  regulations  in  10  CFR 
2.202  and  10  CFR  parts  30  and  34,  it  is 
hereby  ordered,  effective  immediately, 
that  license  No.  13-00155-10  is 
modified  as  follows: 

A.  All  activities  under  License  No. 
13-00155-10  remain  suspended  and  all 
NRC-licensed  materials  must  be 
maintained  in  safe,  locked  storage  at  the 
facilify  specified  in  the  license. 

B.  the  RSO  currently  listed  on  the 
license,  Mr.  Bema,  shall  noi  serve  as 
Radiation  Protection  Officer,  Radiation 
Safety  Officer,  or  in  any  other  position 
involving  the  performance  or 


supervision  of  any  NRC-licensed 
activities. 

C.  The  Licensee  shall  implement  the 
controls  necessary  to  track,  schedule 
and  document  field  audita  of 
radiographers,  including:  (1)  Developing 
a  computerized  data  baM,  (2)  requiring 
all  radiographers  and  radiographer’s 
assistants  to  be  aware  of  th^  individual 
audit  status,  and  (3)  requiring  the 
signatures  of  both  the  auditor  and  the 
person  audited  on  the  audit  form, 
should  licensed  activities  be  resumed. 

D.  The  Licensee  is  required  to  obtain 
an  independent  assessment  of  all 
aspects  of  the  radiation  safety  program 
using  an  individual,  or  group  of 
indiWduals,  with  expertise  in  industrial 

E. '^e^Liransee  shaB^t  resume 
licensed  activities  until  prior  approval 
is  obtained  frnm  the  NRC. 

The  Regional  Administrator,  Region 
ID,  may,  in  writing,  relax  or  resdnd  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee,  in 
writing,  of  good  cause. 

VI 

In  accordance  with  10  CFR  2.202,  any 
person  adversely  affected  by  this 
Confirmatory  Order,  other  man  the 
Licensee,  may  request  a  hearing  vdthin 
20  days  of  its  issuance.  Any  request  for 
a  hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  A’TTN:  Chief,  Docketing 
and  Service  Section,  Washington,  DC 
20555.  Copies  also  diall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  the 
Regional  Administrator,  Region  IB,  U.S. 
Nuclear  Regulatory  Commission,  799 
Roosevelt  Risad,  Glen  Ellyn,  Illinois 
60137,  and  the  Licensee.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  ad^ss  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affecded,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  C^er  should 

Pursuant  to  10  CFR  2.202(c)(2)(i),  57 
FR  20194  (May  12, 1992),  any  person 
adversely  affected  by  this  Order,  other 
than  the  Licensee,  may,  in  addition  to 
demanding  a  hea^g,  at  the  time  that 
answer  is  filed  or  sooner,  move  tha 
presiding  officer  to  set  aside  the 
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immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfoxmded  allegations,  or 
error. 

In  the  absence  of  any  request  for  a 
hearing,  the  provisions  specified  in 
Section  V  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  a  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  Ist  day 
of  December,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

(FR  Doc.  92-29832  Filed  12-A-92;  8:45  am] 
BtLUNO  COOC  TSSO-ei-M 

[Docket  No.  15000004,  EA  92-127] 

CTI,  Inc.  (Martinez,  CA;  Order  Imposing 
Civil  Monetary  Penalty 

I 

Cn,  Incorporated  (CTI  or  Licensee)  is 
the  holder  of  a  general  license  issued  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  pursuant  to  10  CFR 
150.20.  The  general  license  authorizes 
cn  to  perform  radiography  in  areas 
under  Federal  jurisdiction  in 
accordance  with  the  conditions  ' 
specified  in  its  State  of  California 
License  No.  2851-07  and  10  CFR 
150.20(b). 

II 

An  inspection  of  the  Licensee’s 
activities  was  conducted  on  June  16  and 
July  1-2, 1992.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  September  2, 1992.  The 
Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC’s 
requirements  that  CTI  violated,  and  the 
amount  of  the  civil  penalties  proposed 
for  the  violations.  CTI  responded  to  the 
Notice  in  a  letter  dated  O^ober  6. 1992. 

In  its  response,  the  Licensee  admits 
two  violations  of  NRC  requirements,  one 
for  failure  to  use  separate  personnel 
alarm  ratemeters  with  a  preset  alarm  of 
500  mR/hr,  and  the  second  for  failure  to 
post  a  high  radiation  area  during 
radiography  operations.  The  Licensee 
questions  the  validity  of  a  third 
violation  for  failure  to  conduct  complete 


circumferential  radiation  surveys  of  an 
exposure  device.  The  Licensee  admits 
that  a  demonstration  survey  by  its 
radiographer  did  not  comply  ^th  the 
requirement  for  complete 
circumferential  surveys,  but  questioned 
whether  the  radiographer’s  survey  and 
statements  to  the  inspector  were 
representative  of  actual  survey  practice. 
CTT  submits  the  following  arguments  in 
protesting  the  severity  level  and  amoimt 
of  civil  penalties  proposed: 

1.  Cn  questions  the  NRC’s 
application  of  the  examples  in 
Supplement  I  (Reactor  Operations), 
appendix  C,  10  CFR  part  2,  to  Violations 
I.A.  and  LB.  in  the  Notice. 

2.  cn  (Ejects  to  NRC’s 
characterization  of  Violations  LA  and 
LB  as  indicating  CIT’s  lack  of  attention 
or  carelessness  toward  licensed 
responsibilities. 

3.  cn  asserts  that  it  intended  to 
operate  its  radiography  program  in  a 
safe  manner  and  to  comply  %vith  all 
State  and  Federal  regulations.  The 
Licensee  claims  this  was  demonstrated 
by  its  candor  and  integrity  during  the 
NRC  inspection,  and  by  its  performance, 
based  on  past  inspections  conducted  by 
the  State  of  California,  which  had 
indicated  no  significant  safety  problems 
to  warrant  civil  penalties  of  the 
magnitude  assessed  by  NRC.  CTT  relies 
upon  a  letter  dated  September  8. 1992, 
from  Mr.  Edgar  Bailey,  Chief  of  the 
California  Radiologic  Health  Branch,  to 
the  NRC  Office  of  State  Programs,  in 
support  of  its  position  that  the  severity 
of  violations  does  not  merit  the  amount 
of  civil  penalties  imposed. 

UI 

After  consideration  of  the  Licensee’s 
response  and  the  statements  of  fact, 
explanation,  and  letter  of  protest 
contained  therein,  the  NRC  staff  has 
determined,  as  set  forth  in  the  appendix 
to  this  order,  that  the  violations 
occurred  as  stated  and  that  the  penalties 
proposed  for  the  violation  designated  in 
the  Notice  should  be  imposed. 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered.  That: 

CTI,  Inc.,  pay  civil  penalties  in  the  amount 
of  $12,500  within  30  days  of  the  date  of  this 
Order,  by  check,  draft,  money  order,  or 
electronic  transfer,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Document 
Control  Dmk,  Washington,  DC  20555. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 


Enforcement  Hearing”  and  shall  be 
addressed  to  the  Dir^or,  Office  of 
Enforcement,  U.S.  Nuclear  Rcqgulatory 
Commission.  Attn:  Document  Control 
Desk.  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and 
the  R^ional  Administrator,  NRC  Region 
V,  1450  Maria  Lane,  Walnut  Creek, 
California,  94596. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  the 
hearing.  If  CTT  fails  to  request  a  hearing 
within  30  days  of  the  date  of  this  order, 
the  provisions  of  this  Order  shall  be 
effective  without  further  proceedings.  If 
payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  requirement  for 
complete  circumferential  surveys  of  the 
exposure  device,  and 

(b)  Whether,  on  the  basis  of  such 
violation  and  the  additional  violations 
set  forth  in  the  Notice  of  Violation  that 
the  Licensee  admitted,  this  order  should 
be  sustained. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  December  1992. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Hugh  L.  Thompaon,  Jr., 

Deputy  Executive  Director  for  Nuclear 
Material  Safety.  Safeguards  and  Operations 
Support. 

Appendix  to  Order  Imposing  Civil 
Penalties 

On  September  2. 1992,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection.  CTT,  Inc.  (CTT)  responded  to 
the  Notice  on  October  6. 1992  in  a 
“Reply  to  a  Notice  of  Violation  *  *  *” 
(Reply). 

In  its  reply,  CTT  admits  two 
violations,  one  for  failure  to  use 
required  personnel  alarm  ratemeters  and 
another  for  failure  to  post  a  high 
radiation  area,  questions  the  violation 
for  failure  to  perform  a  full 
circumferential  survey  of  the  exposure 
device,  and  protests  the  severity  level 
and  magnitude  of  the  civil  pendties 
proposed.  The  NRC’s  evaluation  and 
conclusion  regarding  the  Licensee’s 
response  is  as  follows: 

Restatement  of  Violation  LA. 

10  CFR  34.33(a)  and  (f)  require,  in 
part,  that  the  licensee  not  permit  any 
individual  to  act  as  a  radiographer  or  a 
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radiognpher*!  assistant  unless,  at  all 
times  during  radiographic  operations, 
the  individual  wears  an  alann  ratemeter 
set  to  give  an  almrm  signal  at  a  preset 
dose  rate  of  500  mR/hr. 

Contrary  to  the  above,  on  June  15-16, 
1992,  at  MofkM  Flekl,  Calil^ia, 

Ucenaee  radiographen  did  not  wear 
alarm  ratemeten  set  to  give  an  alarm  at 
a  preset  dose  rate  of  500  mR/hr  while 
conducting  radiographic  operations. 

Summary  of  the  Licensee't  Response  to 
Violation  i!a. 

Cn  admits  that  the  use  of  alarming 
survey  meters  set  at  8  and  80  mR/hr 
during  licensed  radiography  did  not 
comply  with  the  requhrement  in  10  CFR 
34.33(fM2)  for  alarming  ralsmeters  sat  at 
500  mR^.  cn  states  that  Hhad 
intended  to  comply  with  10  CFR 
34.33(8),  by  assi^ing  to  each  perscm, 
personnel  monitoring  equifHnent 
consisting  of  a  survey  alarm  meter  with 
a  belt  clip,  a  direct  reading  podcet 
dosimeter  and  a  film  badge. 

NRC  Evaluation  of  the  Licensee's 
Response  to  Violation  Iji. 

nm  Licensee  admits  the  violation  far 
using  personnel  alarm  rate  meters 
witbirat  a  preset  alarm  oi  500  mR/hr. 
Also.  Cn’s  use  of  survey  metms  with  a 
built-in  audible  alarm  did  not  comply 
with  10  CFR  34.33(a).  “Survey  metms 
with  audible  alarms  do  not  provide  the 
same  redundancy  that  separate  alarm 
ratemeters  do,  primarily  because  the 
alarm  is  omnected  to  the  survey  meter 
output  and  if  the  survey  meter  nils,  so 
does  the  audible  alarm.”  Statements  of 
Consideration.  Safety  Requirements  for 
Industrial  Radiographic  ^uipment,  55 
FR  843,  850  (January  10, 1990). 

Restatement  of  Violation  LB. 

10  CFR  34.43(b)  requires,  in  part,  the 
licensee  to  perform  a  survey  with  a 
calibrated  and  operable  radiation  survey 
instrument  after  each  radiographic 
exposure  to  determine  that  the  sealed 
source  has  been  returned  to  its  shielded 
position.  The  stirvey  must  include  the 
entire  circumference  of  the  radiographic 
exposure  device  and  any  source  guide 
tube. 

Contrary  to  the  above,  on  June  10, 
1992,  at  Moffett  I^eld,  California,  a 
licensee  radiographer  did  not  perform 
an  adequate  survey  after  each 
radiographic  exposure  to  determine  that 
the  sealed  source  has  been  returned  to 
its  shielded  position,  in  that  the  survey 
did  not  include  the  entire  circumference 
of  the  radiogr^hic  expoeura  device. 

Violations  A  and  B  above  constitute  a 
Severity  Level  m  problem  (Supplements 
IV  and  VI).  Cumulative  QvU  Penalty — 


$5,000  assessed  equally  between  the 
two  violatimis. 

Summary  of  the  Licensee's  Response  to 
Violation  L  B. 

cn  states  that  the  violation”*  *  *  is 
not  based  on  direct  observation  but 
rather  on  observation  of  a  requested 
demonstration  stuvey  and  suosequoat 
questioning  by  the  bOlC  inspector.” 
Although  the  Licensee  agrees  that  the 
survey  as  demonstrated  by  the 
radiographer  did  not  fiilly  comply  with 
10  CFR  34.43(b),  CTI  questions  tte 
violation’s  vali^ty  by  raising  the 
possibility  that  the  demmstration 
survey  and  statements  made  by  the 
radiographer  to  the  inspector  “*  *  * 
reflect  a  response  to  a  perceived 
intimidating  interrogation  rather  than 
his  actual  practice.”  The  Licensee 
supports  its  conclusion  by  stating  that 
prior  and  subsequent  CTI  field  audits 
demonstrated  that  the  radiographer 
routinely  pmforms  sury^  in  ^1 
compliance  with  10  CFR  34.43(b). 

NRC  Evaluation  of  the  Licensee's 
Response  to  Violation  J3. 

NRC  disagrees  with  CTl’s  suggestion 
that  no  violation  may  have  occurred. 
Immediately  followfog  termination  of 
CTI’s  operations  at  the  fob  site,  the 
inspector  spedfically  a^ed  the 
radiographer  to  demonstrate  with  a 
survey  meter  how  he  had  conducted  his 
survey  of  the  exposure  device  after  the 
two  previous  source  exposures.  The 
radiographer’s  simulate  survey 
included  only  the  left  side  and  fiont  of 
the  exposure  device  near  the  source 
tube  connector.  The  inspector  then 
questioned  the  radiographer  to 
determine  if  the  survey  as  demonstrated 
was  the  same  as  those  be  had  just 
conducted  following  the  two  previous 
source  exposures.  The  radiographer 
replied  that  the  surveys  were  the  same 
and  typical  of  those  he  routinely 
conducts  during  radiography.  *^0 
radiographer  indicated  his  desire  to  be 
truthfol,  while  admitting  that  the 
surveys  he  routinely  conducted  were 
“shortcuts”  to  full  circumference 
surveys  but  were  adequate  to  detect  an 
unshielded  source.  When  the 
radiographer  was  questioned  again  by 
the  inspector  two  weeks  later  at  CIT’s 
office,  the  radiographer  confirmed  that 
he  had  not  performed  the  required  full 
circumference  surveys. 

Restatement  of  Violation  LC. 

10  CFR  34.42  requires, 
notwithstanding  any  provision  in  10 
CFR  20.204(cl,  that  areas  in  which 
radiography  is  being  performed  be 
c(mq)icuously  poateo  as  required  by  10 
CFR  20.203(c)(1). 


10  CFR  20.203(cKl)  raquiras  that  eadi 
high  radiatioD  area  he  conspkuoualv 
poked  vrith  a  sii^  m  rigns  nearing  the 
radiation  cautioD  syndiol  and  the  words 
“CAUTION  HIGH  RADIATKIN  AREA.” 

Contrary  to  the  above,  on  June  16, 
1992,  at  Moffett  Field,  Califania,  the 
licensee  did  not  post  the  hi^  radiation 
area  in  which  industrial  radiography 
was  being  performed. 

This  is  a  Severity  Level  III  violation 
(Supplements  IV  and  VQ.  Civil 
Penalty — $7 ,500. 

Surrunary  of  the  Licensee’s  Response  to 
Violation  LC. 

cn  admits  that  the  high  radiation 
area  was  not  posted  as  required  but 
argues  that  CTT  radiographen  had 
exercised  other  radiation  safety  controb 
over  the  fob  site,  demonatrating  that  the 
failure  to  post  the  high  radiation  area 
was  not  an  “intentioDal  or  premeditated 
disregard”  for  posting  reqidranents.  CTT 
states  that  these  actions  included 
posting  and  monitoring  the  perimeter  of 
the  controlled  area,  constant  visual 
surveillance  of  the  radiatim  arae  and 
high  radiation  area,  and  advance  notioe 
to  NRC  and  to  site  persoimel  of 
radiographic  operations  and  other 
acticms. 


NRC  Evaluation  of  the  Licensee's 
Response  to  Violation  LC. 

The  Licmisee  admits  not  posting  the 
high  radiation  area  as  required  by  10 
CFR  20.20?(cMl)  and  10  CFR  34.42.  The 
actions  cited  CTT  as  examples  of  its 

controls  to  prevent  access  to  the 
radiation  ami  high  radiation  areas  are 
reqtiired  by  NRC  in  addition  to.  and  not 
as  a  substitute  for.  the  separate 
requirement  to  post  the  high  radiation 
area.  Such  posting  was  especially 
necessary  in  this  case  because  of  the 
presence  of  other  non-radiography 
contractcH’  personnel  inside  the  posted 
restricted  area  boundary  and  tbkr 
potential  access  to  the  high  radiation 
area  while  the  radioactive  source  was 
exposed. 

TTie  NRC  labelled  this  violaticm  as 
willful  based  on  the  radiograplmr’s 
careless  disregard  for  NRC 
requirements.  'There  was  no  NRC 
coDclusioD  of  an  intentional  or 
premeditafod  violation.  TTie  Licensee 
has  provid^  no  basis  to  revise  this 
condusion.  Both  CTT  radiographers  at 
the  site  admitted  their  decision  to 
continue  with  radiography  without 
posting  the  high  rad^tion  mea  after  they 
found  h^  radiation  area  warning  dgns 
missing  ntnn  the  CIT  truck.’The 
radiographwa  acknowledged  that  they 
were  aware  d  the  requirement  for,  and 
normally  post,  such  aims  but  addkl  that 
visual  survmllance  and  the  posting  of 
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the  fenced  restricted  area  boundary  with 
radiation  area  warning  signs  was 
sufficient.  The  decision  by  the 
radiographer  not  to  post  and  instead  to 
rely  on  survelliance  and  lesser  posting 
actions  constituted  a  careless  disregaM 
for  NRC  posting  requirements. 

Summary  of  Licensee’s  Bequest  for 
Mitigation 

Although  Cn  does  not  specifically 
request  remission  or  mitigation  of  the 
civil  penalties  proposed,  it  protests  the 
severity  level  and  amount  of  the 
penalties  with  the  following  arguments: 

1.  cm  questions  the  NRCs 
application  of  10  CFR  part  2,  appendix 
C,  Supplement  I  (Reactor  Operation),  to 
Violations  LA.  and  LB. 

2.  cn  objects  to  NRC’s 
characterization  of  Violations  LA  and 
LB  based  on  10  CFR  part  2,  appendix  C, 
supplements  IV  and  VI,  as  a  "potentially 
significant  lack  of  attention  or 
carelessness  toward  licensed 
responsibilities."  The  Licensee 
acluiowledges  administrative  problems 
with  documentation  in  its  radiation 
safety  program  but  maintains  that  such 
problems  and  subsequent  corrective 
actions  did  not  constitute  carelessness 
toward  licensed  responsibilities. 

3.  cm  asserts  a  willingness  to  operate 
its  radiography  program  in  a  safe 
manner  and  to  comply  with  all  State 
and  Federal  regulations.  The  Licensee 
claims  that  this  intent  was  demonstrated 
by  its  candor  and  integrity  during  the 
current  NRC  inspection  and  in  past 
inspections  conducted  by  the  State  of 
California,  which  had  indicated  no 
significant  safety  problems  that  would 
warrant  civil  penalties  of  the  magnitude 
assessed  by  NRC.  CTI  relies  upon  a 
letter  dated  September  8, 1992,  from  Mr. 
Edgar  Bailey,  Chief  of  the  California 
Radiologic  Health  Branch,  to  the  NRC 
Office  of  State  Programs,  in  support  of 
its  position  that  the  severity  of 
violations  does  not  merit  the  amount  of 
civil  penalties  imposed. 

NRC  Evaluation  of  Licensee’s  Request 
for  Mitigation 

NRC  addresses  CTI’s  arguments  in  the 
orderpresented  above. 

1.  Tne  reference  in  section  I  of  the 
Notice  to  supplement  I  was  a 
typographical  error  and  was  intended  to 
reference  Supplement  IV  (Health 
Physics).  No  mitigation  is  warranted 
based  cn  this  error. 

2.  NRC  disagrees  with  CTI’s  claim  that 
Violations  LA  and  LB  did  not  represent 
a  significant  lack  of  attention  or 
carelessness  toward  licensed 
responsibilities.  Most,  if  not  all.  of  the 
NROidentified  violations  could  have 
been  prevented  had  Licensee 


management  devoted  sufficient 
attention  and  effort  to  its  program  to 
ensure  compliance  with  I^C  and  State 
license  requirements.  Deficiencies  in  the 
licensed  program  were  known  at  the 
management  level  by  early  1992.  When 
the  Radiation  Safety  Officer  (RSO) 
terminated  employment,  a  new  R^ 
was  designated,  but  other  duties 
prevented  him  from  making  the  needed 
administrative  improvements. 
Consequently,  the  licensed  program 
lacked  adequate  oversight,  compliance 
with  program  requirements  was 
delayed,  and  the  program  continued  to 
deteriorate  until  the  NRC  inspection. 

The  three  violations  were  assessed 
civil  penalties  in  accordance  with  the 
NRCs  Policy  and  Procedure  for 
Enforcement  Actions.  10  CFR  part  2, 
appendix  C  (57  FR  5791,  February  18. 
1992)  (Enforcement  Policy).  The  failures 
to  perform  a  proper  radiation  survey 
and  to  wear  proper  persoimel 
monitoring  devices,  as  required  by  10 
CFR  part  34,  would  normally  have  been 
classified  as  separate  Severity  Level  IB 
Violations  with  separate  civil  penalties 
in  accordance  with  the  Enforcement 
Policy  (supplement  IV,  example  C.4  and 
supplement  VI.  example  C.8).  However, 
in  tffis  instance,  the  NRC  did  not 
consider  that  the  safety  significance  of 
the  violations  warranted  separate 
penalties.  Accordingly,  two  violations 
were  combined  as  a  Sieverity  Level  III 
problem,  cis  permitted  by  section  rV.A  of 
the  Enforcement  Policy,  because  they 
were  both  caused  by  a  lack  of  adequate 
attention  or  carelessness  toward 
licensed  responsibilities  on  the  part  of 
cn  management  and  the  radiographer. 
Specifically,  Cn  management  was 
aware  of  the  requirements  for  alarm  rate 
meters,  had  pundiased  the  instruments, 
could  not  locate  them  for  the  job,  and 
yet  made  the  decision  to  conduct  the 
radiography  without  equipment  that 
fully  satisfied  NRC  requirements. 
Similarly,  the  radiographer 
acknowledged  that  he  had  been  trained 
on.  and  had  knowledge  of,  the  required 
survey  techniques,  yet  he  indicate  that 
he  typically  did  not  perform  them  as 
specifically  required  by  the  NRC. 
Collectively,  these  decisions  represent  a 
significant  regulatory  concern  because 
we  cannot  accept  decisions  by  Licensee 
or  its  personnel  to  employ  lesser  safety 
precautions  as  an  acceptable  alternative 
to  compliance  with  the  NRC 
reouirements. 

'the  violation  involving  the  failure  to 
post  a  high  radiation  area  was  escalated 
from  a  Severity  Level  IV  to  a  Severity 
Level  01  violation,  in  accordance  with 
section  IV.C.  of  the  Enforcement  Policy, 
because  the  CTI  radiographers  willfully 
violated  the  NRC  requirement  for 


posting  (careless  disregard  being  a  form 
of  willfulness). 

3.  NRC  recognizes  the  Licensee’s 
candor  and  cooperation  during  the 
inspection.  The  NRC  relies  upon,  and 
expects,  licensees  to  be  accurate  and 
forUuight  in  providing  information  to 
the  NRC  to  ensvue  that  licensed 
materials  do  not  endanger  public  health 
and  safety.  Although  CTI  expresses  its 
intent  and  strong  desire  to  operate  in  a 
safe  manner  and  to  comply  with  NRC 
regulatory  and  license  requirements, 
such  intent  and  desire  to  do  not  provide 
a  basis  imder  the  Enforcement  Policy  for 
mitigating  a  civil  penalty  or  for  reducing 
the  severity  level  of  a  violation.  Instead, 
the  Envorcement  Policy  provides  for 
escalation  of  the  severity  level  of  a 
violation  which  is  willfrj,  either 
because  of  deliberateness  or  careless 
disregard  (section  IV.C).  NRC's  review 
of  the  results  of  inspections  of  CTI  by 
the  State  of  California  during  the  past  5 
years  indicates  that  several  rignificant 
violations  had  been  identified  and  that 
CFI’s  overall  performance  was  no  better 
than  average.  Furthermore,  the 
independent  audit  contracted  by  CTI 
following  the  NRC  inspection,  and 
included  as  an  attachment  to  the 
Licensee’s  October  6, 1992  letter, 
disclosed  several  radiation  safety 
program  deficiencies  resulting  from  the 
lack  of  adequate  attention  to  licensed 
responsibilities.  The  letter  from  the 
State  of  California  does  not  address  the 
application  of  the  NRC  Enforcement 
Policy  to  this  enforcement  action  nor 
provide  a  basis  for  mitigation  of  the  civil 
penalties  for  the  violations.  The  NRC 
Enforcement  Policy  applies  to  licensees 
performing  activities  in  NRC 
jurisdiction.  NRC  does  not  agree  with 
the  observations  concerning  severity 
levels. 

NRC  Conclusion 

The  NRC  has  concluded  that  the 
violations  occurred  as  stated  and  that 
neither  an  adequate  basis  for  a  reduction 
in  the  severity  level  nor  for  mitigation 
of  the  civil  penalties  was  provided  by 
cn.  Inc.  Consequently,  the  proposed 
civil  penalties  in  the  amoimt  of  $12,500 
should  be  imposed. 

(FR  Doc.  92-29833  Filed  \2-&-92;  8:45  am) 
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[Docket  Nos.  50-250  and  50-251] 

Florida  Power  and  Light  Co.;  Turkey 
Point  Nuclear  Generating  Unite  3  aiMl 
4;  Receipt  of  Petition  Under  10  CFR 
2.206 

Notice  is  hereby  given  that,  on 
October  15. 1992,  Mr.  Regino  R.  Diaz- 
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Robainas  (Petitioner)  filed  a  Petition 
pursuant  to  10  CFR  2.206  with  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  regarding  the  Turkey  Point 
Ni^ear  Generating  Ihuts  ot  the  Fknida 
Poww  and  Light  Company  (FPL 
Licensee).  In  addition,  on  Octobw  21, 
1992,  the  petitioner  filed  an  addendiun 
to  the  Petition. 

The  Petition  alleged  a  number  of 
deficiencies  with  the  Turkey  Pcdnt 
imits.  The  alleged  defidendea  include 
concerns  with  adequacy  of  fire 
protection  wstems  and  faaturea; 
adequacy  of  physical  securiW  systems; 
adequacy  of  design  basis  and  technical 
spedfications  of  the  Turkey  Point  units; 
adequacy  of  emergency  di^l 
generates;  availability  of  critical 
communication  aiui  evacuation 
mechanisms  during  events  such  as 
HurricaiM  Andrew;  technical 
spedficatiott  and  procedural  violations; 
adequacy  of  the  diesel  generator  loading 
proffie;  availability  of  sufficient  woriiers 
to  support  the  Turkey  Point  units; 
reliability  of  the  overpressure  mitigaticm 
system;  need  for  a  Failure  Mode  and 
Effects  Analysis  before  start-up;  the 
adequacy  of  data  on  monitored 
radiation,  contamination  and  exposure 
from  August  24, 1992,  to  date; 
interactitms  between  the  fossil  and 
nuclear  units  at  the  site;  use  of  FPL 
management  safety  evaluations  in  place 
of  engineering  paduges;  the  adequacy 
of  safety  evaluations  prepared  by  the 
Licensee  and  concmn  that  those  safety 
evaluations  represmit  a  pattern  of 
violaticms  of  the  requirements  of  10  CFR 
50.59;  and  ccmcems  about  the  ethics 
and  prudence  of  current  FPL 
management. 

Based  on  these  allegations,  the 
Petitioner  requested  that  the  Tiu-key 
Point  units,  which  are  presently  shut 
down,  not  be  permitted  to  restart  imtil 
Petitioner’s  concerns  me  addressed.  In  a 
letter  of  Octobm*  23, 1992,  the  Director 
of  the  Office  of  Nuclear  Reactm 
Regul^on  denied  the  Petitioner’s 
request  that  the  NRC  take  acticm  to 
prohibit  the  restart  of  the  Turitey  Point 
units  pending  a  response  to  the 
concmns  of  the  Petition. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regidation  is  reviewing  the 
Petition  to  prepare  a  response.  As 
provided  by  10  CFR  2.206,  the  NRC  will 
lake  appropriate  action  on  the  specific 
issues  rais^  in  the  Petition  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  avail^le  for 
inspection  at  the  Cmnmission's  PuUic 
Do^ment  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  Local 
Public  Document  Romn  for  the  Turiwy 
Point  plant  located  at  Florida 


International  University,  University 
Park,  Miami,  Fkvida  33199. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
(rf  October,  1992. 

For  the  Nuclear  Regolatoy  Commiaaion. 
HHmuM  E.  Muiiay, 

Director,  Office  trf Nuclear  Reactor 
Reguhtiott. 

IFR  Doc  92-29835  Filed  12-8-92;  8:45  ami 
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(Pockat  Noe.  50-2S0  and  50-2S1) 

Horkte  Power  6  UgM  Co,  Turhoy 
Point  Nuclear  Generating  PlenI; 

Receipt  of  Petition 

Notice  is  hereby  given  that,  on 
October  23, 1992, 1^.  James  P.  Ricdo 
submitted  a  Petition  to  the  U.S.  Nuclear 
Regulalmy  Commission  (NRC)  pursuant 
to  10  CFR  2.206  about  the  nuclear  units 
at  the  *rurkey  Point  Nuclear  Generating 
Plant  of  the  Flcnida  Power  &  Light 
Company  (FP&L  or  Licensee).  'The 
Petition  was  submitted  on  behalf  of 
Public  Citizen,  Greenpeace,  Nuclear 
Information  ft  Resource  Service,  and  the 
Safe  Energy  Communication  Council 
(Petitioners).  The  Petition  has  been 
referred  to  the  Office  of  Nuclear  Reactor 
lation  to  prepare  a  response, 
e  Petitionms  alleged  a  number  of 
deficiencies  with  emugency  planning  at 
the  'Turkey  Point  Units  because  of  the 
effects  of  Hurricane  Andrew.  'The 
Petitioners  alleged  deficiencies  with 
notification  during  sn  accident, 
notification  of  persons  with  special 
needs,  and  evacuation  plans.  In  alleging 
these  deficiencies.  Petitioners  relied  in 
part  on  a  preliminary  report  prepared  by 
the  Federd  Emergency  Man^ment 
Agency  (FEMA)  ^t  was  forwarded  to 
the  NRC  on  October  16. 1992.  The 
Petitioners  also  alleged  deficiencies  in 
the  coordination  between  the  Licensee, 
and  Federal,  State  and  local  agencies 
responsible  for  radiological  emergency 
response  plaiming  bas^  on  the 
circumstances  surrounding  the  initial 
restart  of  the  Turkey  Point  Unit  4 
following  Hurricane  Andrew.  The 
Petitioners  alleged  that  the  NRC  allowed 
the  Licensee  to  restart  the  reactor 
without  any  coordination,  advance 
notice,  or  request  that  FEMA  confirm 
offsite  capabilities. 

Petitioners  requested  that  the  NRC 
issue  an  order  to  show  cause  to  the 
Licensee  as  to  why  the  nuclear  units  at 
'Turkey  Point  should  not  remain  closed 
or  have  their  operating  licenses 
suspended  by  the  NRC  unless  and  until 
sucm  time  as  the  Licensee  dmnonstrates 
full  compliance  with  the  NRC’s 
emergency  planning  regulations.  In  a 
letter  of  November  13, 1992,  the 


PetitiotMn*  requeat  that  the 'Turimy 
Point  Nudear  Units  not  be  pennittod  to 
restart  was  denied.  _ 

As  provided  by  10  CFR  2.206,  the 
NRC  will  take  approplste  action  on  the 
specific  isauae  raised  in  the  Petition 
vrithin  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission’s  Public 
Document  Room  at  2120  L  Street,  NW., 
Washingttm,  DC  20555  and  at  the  Local 
PubUc  Document  Romn  for  the  Turkey 
Point  phmt  located  at  Florida 
International  University,  University 
Park.  Miami,  Florida  33199. 

Dated  at  Rockville,  Marylaiid,  this  13th  day 
of  November,  1992. 

Fot  the  Nuclear  Regulatuy  CocmniaeioD. 
Thomae  E.  Muiley, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

{FR  Doc.  92-29836  Filed  12-8-92;  8:45  am) 
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Florida  Power  Corp^  WUhckawml  of 
Application  for  Amendment  to  Facility 
Opweting  Ucenaa 

[DoclwlNou50-a(Xq 

'The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  for  Flmida  Power 
Corporation  (the  licensee)  to  withdraw 
its  August  15. 1991,  application  fm 
proposed  amendment  to  Facility 
Operating  License  No.  DPR-72  for 
Crystal  River,  Unit  3,  located  in  Crystal 
River,  Florida. 

'The  proposed  amendment  would 
have  revisOT  the  Technical 
Specifications  to  add  a  new  action  to  the 
Costal  River  Unit  3  Containment  Air 
Lode  specification. 

'The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  1. 1992 
(57  FR  11108).  However,  by  letter  dated 
October  23, 1992,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  datM  August  15, 1991,  and 
the  licensee’s  letter  dated  October  23, 
1992,  which  withdrew  the  application 
for  license  amendment.  'The  above 
documents  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC, 
and  at  the  local  public  document  room 
located  at  the  Coastal  Regitm  library. 
8619  W.  Crystal  Street,  Qystal  Rivor, 
Florida  34429. 

Dated  at  Rockville,  Maiyland,  this  27tb  day 
ot  November,  1992. 
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For  the  Nudeer  Reguktoiy  ConuniMion. 

Herby  Silver, 

Protect  Manager.  Project  Directorate  B-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nudear  Reactor  Regulation. 

(FR  Doc.  B2-29838  Filed  12-e-^2;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-83A] 

Termination  of  Section  301 
Investigation  and  Action  Regarding  the 
European  Community’s  Oilseeds 
Subsidy  Regims 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Termination  of  investigation 
and  action  pursuant  to  section  301  of 
the  Trade  Act  of  1974,  as  amended; 
cancellation  of  public  comment 
proceedings  and  public  hearing 
concerning  possible  further  action;  and 
notice  of  monitoring  pursuant  to  section 
306  of  the  Trade  Act. 

SUMMARY:  On  November  5, 1692,  the 
United  States  Trade  Representative 
(USTR  or  Trade  Representative) 
determined,  pursuant  to  section  301(a) 
of  the  Trade  Act  of  1974,  as  amended 
(Trade  Act),  that  subsidies  on  oilseeds 
granted  by  the  European  Community 
(EC)  continue  to  deny  benefits  of  the 
United  States  under  the  General 
Agreement  on  Tariffs  and  Trade 
(GATT).  In  a  notice  issued  that  day,  the 
USTR  announced,  pursuant  to  section 
301(c),  an  increase  in  duties  to  200 
percent  ad  valorem  on  certain  EC  goods 
to  be  effective  December  5, 1992.  Also 
on  November  5, 1992,  by  separate 
notice,  the  USTR  requested  public 
comment  concerning  a  list  of  additional 
items  upon  which  duties  could  be 
increased  if  the  EC  continued  to  deny 
benehts  of  the  United  States.  The  USTR 
directed  the  section  301  Committee  to 
hold  a  public  hearing  on  December  10, 
1992,  concerning  the  proposed  further 
action. 

On  November  20, 1992,  the  United 
States  and  the  EC  reached  an  agreement 
that,  once  implemented,  will  resolve 
this  dispute.  On  December  4, 1992,  the 
USTR  received  confirmation  of  the 
agreement  fiom  the  EC.  Consequently, 
the  USTR  has  determined  to  (1) 
withdraw  the  increased  duties 
scheduled  to  go  into  effect  on  December 
5, 1992;  (2)  cancel  the  public  comment 
proceedings  and  public  hearing 
concerning  possible  further  action;  and 
(3)  terminate  the  investigation  of  the 
EC's  oilseeds  subsidy  regime.  The  USTR 
also  has  in^nicted  the  section  301 


Committee  to  monitor  the  EC's 
compliance  with  the  agreement 
pursuant  to  section  306  of  the  Trade 
Act. 

DATES:  Effective  December  4, 1992,  the 
increased  duties  announced  on 
November  5, 1992,  and  scheduled  to  go 
into  effect  on  December  5, 1992  are 
withdrawn.  Because  the  puNic 
comment  proceedings  armounced  on 
November  5, 1992,  and  tbe  public 
hearing  scheduled  for  December  10, 

1992,  are  canceled,  all  of  the  deadlines 
announced  in  the  November  5, 1992 
notice  concerning  the  supplemental  list 
of  products  for  possible  mrther  action 
are  moot. 

ADDRESS:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW.,  Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beimett  Harman,  Director  for  European 
Commimity  Afiairs,  (202)  395-3074; 
Mruilyn  Moore.  Senior  Economist.  (202) 
395-5006;  Daniel  Brinza,  Senior 
Advisor  and  Special  Counsel  for  Natural 
Resources,  (202)  395-7305;  for  media 
inquiries,  Christopher  Allen,  Director  of 
Press  Relations.  (202)  395-6120. 
SUPPLEMENTARY  INFORMATION:  On 
January  5, 1988,  the  Trade 
Representative  initiated  an  investigation 
pursuant  to  section  301  of  the  Trade  Act 
concerning  the  EC’s  acts,  policies,  and 
practices  concerning  oilseeds.  After 
consultations  failed  to  resolve  the 
dispute,  the  United  States  requested  the( 
GATT  Coimcil  of  Representatives 
(GATT  Coimcil)  to  ertablish  a  dispute 
settlement  panel.  The  GATT  panel 
found  in  1989  that  EC  subsidies 
impaired  benefits  accruing  to  the  United 
States  imder  the  duty-free  tariff  bindings 
on  oilseeds  granted  by  the  EC  to  the 
United  States.  On  January  25, 1990,  the 
GATT  Council  adopted  the  panel  report. 

Chi  May  24, 1691,  the  EC  advised  that 
it  would  implement  the  GATT  panel's 
recommendations  by  October  31, 1991, 
and  that  the  reforms  would  apply  to  all 
oilseeds  harvested  diAing  calendar  year 
1992  and  thereafter.  The  EC 
subsequently  proposed  a  new  subsidies 
regime  that  purported  to  comply  with 
the  GATT  panel's  recommendations. 
After  reviewing  the  new  regime,  the 
United  States  proposed  that  the  GATT 
panel  be  reconvened  to  consider 
whether  the  EC  had  implemented  the 
panel’s  findings. 

On  March  31, 1992,  the  reconvened 
panel  confirmed  that  the  EC  is 
continuing  to  impair  its  duty-free  tarifi 
bindings  on  oilseeds.  The  reconvened 
panel  recommended  that  the  EC  move 
expeditiously  to  bring  its  support 
system  into  conformity  with  ffie  GATT 
or  renegotiate  its  tariff  concessions 
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under  Article  XXVin  of  the  GATT.  At 
the  GATT  Coimcil  meeting  on  April  30, 
1992,  the  EC  indicated  that  it  was  not 
yet  prepared  to  agree  to  either  course  of 
action. 

On  June  12. 1992,  the  USTR 
published  a  notice  of  proposed 
determination  of  action  and  request  for 
public  comment  57  FR  25087.  In  view 
of  the  EC’s  failure  to  comply  vrlth  the 
GATT  panel  reports,  the  USTR 
propos^,  pursuant  to  sections  301(a) 
and  301(c)  of  the  Trade  Act,  to  increase 
duties  affecting  up  to  $1  billion  of  EC 
imports  into  the  United  States,  which  is 
equivalent  to  the  burden  or  restriction 
imposed  upon  United  States  commerce 
by  the  EC’s  oilseeds  subsidies.  'The 
USTR  also  published  a  list  of  primarily 
agricultural  products  frrom  which 
products  could  be  selected  for  the 
imposition  of  increased  duties. 

On  November  5, 1992,  after  intensive 
negotiations  failed  to  resolve  the 
dispute,  the  USTR  decided,  as  an  initial 
response,  to  increase  duties  to  200 
percent  ad  valorem  upon  certain  EC 
products.  57  FR  53801  (Nov.  12, 1902). 
The  products  subject  to  this  increase 
were  among  those  identified  in  the  June 
12, 1992  notice.  The  amount  of  trade 
affected  was  equivalent  to  30  percent  of 
the  value  of  the  burden  or  restriction 
imposed  upon  United  States  commerce 
by  the  EC’s  oiUaed  subsidies. 

Also  on  November  5, 1992,  the  USTR 
announced  that  duties  mi  additional 
imports  of  EC  goods  would  be  imposed, 
up  to  an  amount  equivalent  to  the  total 
burden  or  restriction  imposed  upon 
United  States  commerce  by  the  EC’s 
oilseed  subsidies,  if  the  EC  continued  to 
deny  benefits  of  the  United  States.  57 
FR  53796  (Nov.  12, 1992).  The  Trade 
Representative  supplemented  the 
original  list  of  products  that  could  be 
subjected  to  increased  duties  with  a  list 
of  primarily  industrial  products.  The 
Trade  Representative  explained  that,  if 
further  action  were  taken,  the  additional 
products  to  be  subjected  to  increased 
duties  would  be  selected  from  among 
the  remaining  agricultural  products 
included  in  the  original  list,  as  well  as 
from  the  industrial  products  included  in 
the  supplemental  fist.  Ibiblic  comments 
were  invited  concerning  the  items  set 
forth  on  the  supplemental  list,  and  a 
public  hearing  was  scheduled  for 
December  10, 1992. 

On  November  20, 1992,  the  United 
States  and  the  EC  reached  an  agreement 
that,  once  implemented  by  the  EC.  will 
resolve  this  dispute.  On  December  4, 
1992,  the  USTR  received  confirmation 
of  this  agreement  from  the  EC.  Based 
upon  this  agreement,  and  in  the 
expectation  that  the  EC  will  folly 
implement  the  commitments  contained 
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in  the  agreement,  the  USTR  has 
determined  that  this  investigation 
should  be  terminated.  Pursuant  to 
section  307(a)(1)(A)  of  the  Trade  Act, 
the  USTR  also  hu  terminated  the  action 
announced  on  November  5, 1992,  and 
the  increased  duties  scheduled  to 
become  effective  on  December  5, 1992 
are  therefore  withdrawn.  The  United 
States  Customs  Service  has  been 
notified  of  this  determination. 

In  view  of  the  termination  of  this 
investigation,  the  public  comment 
proceedings  and  public  hearing 
scheduled  for  Deromber  10, 1992, 
concerning  possible  further  action  are 
canceled.  The  USTR  has  instructed  the 
section  301  Committee  to  monitor  the 
EC’s  compliance  with  the  agreement  in 
accordance  with  section  306  of  the 
Trade  Act. 

Jeanne  E.  Davidson, 

Chairman,  Section  301  Committee. 

IFR  Doc.  92-29885  Filed  12-6-92;  8:45  aro] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.kc.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposaUs)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Requests  for 
Consultative  Medical  Examinations 

(2)  Form(s)  submitted:  RL-12/ID-31a 

(3)  OMB  Number:  3220-0124 

(4)  Expiration  dote  of  current  OMB 
clearance:  One  year  from  date  of  OMB 
approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  Occasion 

(7)  Respondents:  Businesses  or  other  for 
profit 

(8)  Estimated  annual  number  of  . 
respondents:  10,050 

(9)  Total  annual  responses:  10,050 

(10)  Average  time  per  response:  1 

(11)  Total  annual  reporting  hours: 
10,050 

(12)  Collection  description:  Under 
section  2  of  the  RRA  and  section  2  of 
the  RUIA,  disability  and  sickness 
benefits  are  respectively  provided  for 
qualified  railroad  employees.  'The 
collection  obtains  consultative 


evidence  of  inability  to  work  when 
needed  to  supplement  evidence 
obtained  from  other  sources. 

Additional  Information  or  Comments 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp,  Railroad 
Retirement  Board,  844  N.  Rush  Street, 
Chicago,  Illinois  60611-2092  and  the 
OMB  reviewer,  Laura  Oliven  (202-395- 
7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Dennis  Eagan, 

Clearance  Officer. 

(FR  Doc.  92-29782  Filed  12-6-92;  8:45  am] 
KLUNG  COOE  7906-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-31555;  File  No.  SR-NASD- 
92-471 

Self-Regulatory  Organizationa;  Notice 
of  Filing  and  Immediate  Effectiveneaa 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Small  Order  Execution 
System  Tier  Size  Classifications 

December  3, 1992. 

^Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  19, 1992 
the  National  Association  of  Securities 
Dealers,  Inc.  (“NASD”  or  "Association”) 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  'The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

# 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  an 
interpretation  of  an  existing  rule, 
pertaining  to  the  Association’s  periodic 
reclassification  of  securities  in  the 
appropriate  Small  Order  Execution 
System  ("SOES”)  maximum  order  size 
tiers. 

II.  Self-Regulatory  Organization’s 
Statement  of  th^  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 


the  purpose  of  and  basis  for  the 
propos^  rule  change  and  discussed  any 
comments  it  receiv^  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
In  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

,  The  purpose  of  the  rule  change  is  to 
notify  the  Commission  of  the 
reclassification  of  some  538  National 
Market  System  securities  within  the 
maximum  SOES  order  size  tier  levels. 
The  Association  reviews  the  tier  levels 
applicable  to  each  security 
semiannually  to  determine  if  the  trading 
characteristics  of  the  issue  have  changed 
so  as  to  warrant  a  SOES  tier  level  move. 
Such  a  review  was  conducted  as  of 
August  31, 1992,  using  the  established 
criteria: 

A  1,000-shaie  maximum  order  size  for 
Nasdaq.^NMS  securities  with  an  average  daily 
Donblock  volume  of  3,000  shares  or  more  a 
day,  a  bid  price  less  than  or  equal  to  SlOG, 
and  three  or  more  market  makers; 

A  500-8hare  maximum  order  size  for 
Nasdaq/NMS  securiUes  with  an  average  dally 
nonblodi  volume  of  1,000  shares  or  more  a 
day,  a  bid  price  less  than  or  equal  to  $1 50, 
and  two  or  more  market  makers; 

A  20O-8hare  maximum  order  size  for 
Nasdaq/NMS  securities  with  an  average  daily 
nonblock  volume  of  less  than  1,000  shares  a 
day,  a  bid  price  less  than  or  equal  to  $250, 
and  less  than  two  market  makm.* 

The  538  Nasdaq/NMS  securities  will 
be  reclassified  on  December  1, 1992, 
and  are  set  out  in  the  NASD’s  Notice  To 
Members  92-62  (November  1992). 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A^)(6)  of  the  Act.  Section  15A(h)(6) 
requires,  among  other  things,  that  the 
rulemaking  initiatives  of  the  NASD  be 
designed  to  "foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market.” 
The  NASD  believes  that  the 
reassessment  of  securities  within  SOES 
tier  levels  will  further  these  ends  by 
providing  an  efficient  mechanism  to 
facilitate  small  order  executions  in  the 
Nasdaq  market. 


’  NASD  Securities  Dealers  Manual.  Rules  of 
Practice  and  Procedure  for  the  Small  Order 
Execution  System,  CCH,  12451,  footnote  1. 
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B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act. 

C.  Self-Re^dtdory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participcmts,  or  Others 

Comments  were  neither  solicited  nor 
received. 

ni.  Date  of  Efibctivanaas  of  die 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
efiective  pursuant  to  section 
(19)(bK3KA)(i)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4  because  die  proposal 
has  been  filed  as  a  “stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.*’  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  chimge.  the  Commission 
may  summarily  dir^te  such  rule 
chmige  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the4)rotection  ofinvestms,  or  otherwise 
in  furtherance  of  the  purposae  of  the 
Act. 

IV.  Solicitation  of  Comments 

Inteieated  persons  are  invited  to 
submit  written  data,  views,  end 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  a/id  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  December  30, 1992. 


For  the  Commissiw,  the  Division  of 
Market  Regulation,  pursuant  to  defegated 
authority.  17  CFR  2e0.30-3(a)(12). 
Margaret  H.  McFariaad, 

Deputy  Secretary, 

IFR  Doc.  02-20788  Filed  12-6-02;  6:45  am] 
BSAJNO  CODE  aoio-o^ei 


Performance  Review  Board; 
Mamberahip 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  membership  of 
Performance  Review  Board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(c)(4),  the  U.S.  Secuxitiea  and 
Exchange  Commission  announces  die 
appointment  of  Performance  Review 
Bo^  members. 

EFFECTIVE  DATE:  December  11, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Baumann,  U.S.  Securities  and 
Exchange  Commission,  Wellington,  DC 
20549  (202) 272-2700. 

'The  foUowidng  are  the  names  and 
present  titles  of  the  individuals 
appointed  to  the  Performance  Review 
Board  established  by  the  U.S.  Securities 
and  Exchange  Conn^sion. 

Name,  Title  and  Organization 
Barbara  Green,  Executive  Assistant  &  Senior 
Advisor,  Ofto  of  the  Chaiiman 
James  McConnell.  Executive  Director,  Office 
of  the  Executive  Director 
John  famocenti.  Associate  Executive  Director. 

Office  of  Human  Resources  Management 
MariamiB  Snqrthe  (Ahetnale),  Director, 
Division  of  Investment  Majugement 
For  the  Chainnen,  by  the  Executive 
Director,  pursuant  to  deiegated  authority. 

Dated:  December  3, 1962. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-26637  Filed  12-6-92;  8:45  am] 
BIUJNO  COOC  S01S-01-M 


(Ral.  Ne.  IC-19130:  No.  811-3038] 

American  General  Money  Market 
Accumulation  Fund,  Inc. 

November  30, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANT:  American  General  Money 
Maihet  Accumulation  Fund,  Inc.  (the 
“Applicant”) 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  section  8{f)  of  the  1940 
Act. 

SUMMARY  OF  APPUCATION:  The  Applicant 
seeks  cm  order  declaring  that  is  has 


creased  to  be  en  investment  company  as 
defined  by  1940  Act. 

FHJNQ  OATES:  The  application  was  filed 
on  September 25. 1992  and  amended  on 
Novembor  12, 1992. 

HEARMQ  OF  NOmCATION  OF  HEAMNQ:  An 
order  granting  the  applicaticHi  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  the  Applicant 
with  a  copy  of  die  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  28, 1992,  a:^  ^ould  be 
accompanied  by  proof  of  service  on  the 
Applicant  in  the  form  of  an  affidavit  or, 
for  leMryers.  a  certification  of  service. 
Hearing  requests  diould  state  the  nature 
of  the  requester’e  interest,  the  reason  for 
the  request  and  the  issues  ccmtested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  IlC  20549. 
Applicant:  American  General  Money 
M^et  Accumulation  Fimd,  Inc.,  2800 
Post  Oak  Boulevard.  Houston.  Texas 
77056. 

FOR  FtffmffiR  mFORHADOM  contact: 
Yvonne  M.  Hundd.  Senior  Attorney,  at 
(202)  272-2676,  or  Wendell  Faria. 
Deputy  Qiief.  at  (202)  272-2060,  Office 
of  Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEIffiNTARY  INFORMATION:  Following 
is  a  summary  of  the  applicant:  the 
complete  application  is  available  fmr  a 
fee  fiom  the  SEC’s  Public  Reference 
Branch. 

AppUcant's  Rqpeeaentations 

1.  The  Applicant  was  organized  aa  a 
corporation  on  Mardi  26, 1980  under 
the  laws  of  Maryland.  The  Applicant 
remains  in  existence  and  in  good 
standing  in  Maryland. 

2.  On  April  7, 1980,  the  Applicant 
filed  a  Notification  of  Registration  as  an 
open-end  investment  company  on  Form 
N-8A.  and  its  initial  registration 
statement  on  Form  N-1  under  the  1040 
Act  and  under  the  Securities  Act  of 
1933  (Filed  No.  2-67226).  Five  hundred 
million  (500,000,000)  shares  of  common 
stock,  all  of  one  class,  $0.01  par  value 
per  share  (“Common  Stock”),  were 
registered  at  that  time.  Applicant’s 
registration  statement  berame  efiective 
and  its  shares  were  publicly  offered 
beginning  on  April  11, 1960. 

3.  On  July  24, 1991,  the  Applicant’s 
Board  of  Directors  ("Board”)  authorized 
the  Applicant  to  join  in  the  filing  of  an 
Application  (“Application")  for  (i)  An 
Order  under  Section  26(b)  of  the  1940 
Act  approving  the  substitution  of  shares 
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of  American  General  Series  Portfolio 
Company  (“AGSPC’)  and  American 
Capital  Life  Investment  Trust  (“LIT 
Fund”)  for  shares  of  the  Applicant,  and 
(ii)  an  Order  imder  Section  17(b)  or, 
alternatively,  section  6(c)  of  the  1940 
Act  exempting  the  Applicant  from 
sections  17(a)(1)  and  17(a)(2)  of  the  1940 
Act  to  the  extent  necessary  to  permit 
certain  pxirchase  and  sale  transactions 
between  affiliates  in  connection  with 
the  substitution.  On  September  20, 

1991,  the  Commission  issued  an  order 
granting  the  Application  (Investment 
Co.  Act  Rel.  No.  18326). 

4.  On  September  12, 1991,  the  Board 
authorized  the  dissolution  of  Applicant. 
No  vote  of  Applicant’s  seoirity  holders 
was  required  by  law,  and  none  was 
sought.  No  proxy  materials  were 
distributed  to  Applicant’s  security 
holders. 

5.  On  September  30, 1991,  the 
Applicant  had  28387.625  shares  of 
Common  Stock  outstanding,  for  an 
aggregate  net  asset  value  of 
$28,887,625.2,  or  $1.00  per  share. 

6.  Effective  September  30, 1991,  the 
Applicant  transferred  all  of  its  assets  to 
AGSPC  and  LIT  Fund  in  the  amounts  of 
$16,681,975  and  $12,205,650  in  cash, 
respectively,  on  behalf  of,  and  as 
directed  by,  its  security  holders  to 
satisfy  redemption  requests  made  by 
them  in  connection  with  the 
substitution. 

7.  The  Applicant  had  structured  its 
investment  portfolio  so  that  its  portfolio 
securities  would  automatically  convert 
to  cash  by  their  own  terms  on  the  date 
the  substitution  was  consummated. 

8.  The  Applicant  bore  all  expenses  it 
incurred  in  connection  vrith  carrying 
out  its  part  of  the  substitution.  These 
expenses  consisted  of  legal  fees, 
printing,  postage/shipping  and  filing 
fees.  The  Applicant,  in  turn,  allocated 
its  expenses  to  its  investment  adviser, 
American  Capital  Asset  Management, 
Inc. 

9.  Applicant  has  no  security  holders 
to  whom  distributions  to  complete 
liquidation  have  not  been  made.  The 
Applicant  has  no  security  holders, 
assets  or  liabilities. 

10.  The  Applicant  has  not,  within  the 
last  18  monffis,  for  any  reason, 
transferred  any  of  its  assets  to  a  separate 
trust,  the  beneficiaries  of  which  were 
Applicant’s  security  holders. 

•  11.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

12.  Applicant  is  not  engaged,  nor  does 
it  propose  to  engage,  in  any  business 
activities  other  thw  those  necessary  to 
wind  up  its  affairs. 

13  ^  of  the  date  of  filing  of  the 
Application  the  Applicant  was  current 


in  all  filing  reqiiired  to  be  made  under 
the  1940  Act,  including  Form  N-SAR. 

14.  The  Applicant  will  file  Articles  of 
Dissolution  in  accordance  with 
Maryland  law  after  receipt  of  an  order 
of  the  Commission  declaring  that  the 
Applicant  is  no  longer  an  investment 
company  under  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  92-29792  Filed  12-A-92;  8:45  am] 
MUJNO  cooc  soie-at-M 


(Investment  Company  Act  ReL  No.  19141; 
812-8002] 

Chicago  Milwaukee  Corporation,  ot  al.; 
Notice  of  Application 

December  2, 1992. 

AGENCY:  Sectirities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  (“Act”). 

APPLICANTS:  Chicago  Milwaukee 
Corporation  (“CMC”)  and  Milwaukee 
Land  Company  (“MLC”). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  for  an  exemption 
from  the  provisions  of  section  17(a)  and 
pursuant  to  section  17(d)  and  rule  17d- 
1  to  permit  certain  joint  transactions. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  a  registered 
investment  company  to  transfer  certain 
assets  to  an  affiliate,  followed  by  an  in- 
kind  distribution  of  the  affiliate’s 
securities  to  the  investment  company’s 
shareholders. 

FRJNG  DATE:  The  application  was  filed 
on  July  29. 1992  and  amended  on 
November  27, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  ffie  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  Uie  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ffie  SEC  by  5:30  p.m.  on 
December  28, 1992,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  I)C  20549. 


Applicants,  547  West  Jackson 
Boulevard,  suite  1510,  Chicago.  Illinois 
60606. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  MFOfOIATlON:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  firom  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  CMC  and  MLC  are  registered  under 
the  Act  as  closed-end,  non-diversified 
investment  companies.  MLC  is  a 
wholly-owned  subsidiary  of  CMC  CMC 
has  two  classes  of  shares  outstanding, 
common  stock,  par  value  $1.00  per 
share,  and  $5  prior  preferred  stock, 
without  par  vdue,  both  of  which  are 
listed  on  the  New  York  Stock  Exchange. 

2.  On  July  28, 1902,  CMC’s  board  of 
directors  approved  a  plan  to  convert 
CMC  into  an  open-end  management 
investment  company  (the 
“Conversion”).  The  Conversion  is  being 
undertaken  to  provide  CMC’s 
shareholders  with  the  right  to  have  their 
shares  redeemed  at  such  times  as  they 
may  choose  at  prices  based  on  the  net 
asset  value  of  such  shares  instead  of  at 

a  discounted  price  set  by  the  market. 

3.  The  Conversion  represents  the  final 
step  in  CMC’s  transformation  from  an 
industrial  company  to  a  registered  open- 
end  management  investment  company. 
In  June  1990,  as  a  means  of  separating 
CMC’s  real  estate  operations  ^m 
CMC’s  investment  company  business, 
CMC  transferred  all  of  its  respective  real 
estate  properties,  together  with  certain 
other  assets  and  liabilities,  to  a  newly- 
formed  operating  general  partnership, 
CMC  Heartland  Partners  (“CMC 
Heartland”).  Heartland  Partners.  L.P. 
(“Heartland”)  owns  a  99.99%  general 
partnership  interest  in  CMC  Heartland, 
and  the  remaining  .01%  general 
partnership  interest  is  owned  by  MLC. 
MLC  also  owns  a  1%  general 
partnership  interest  in  Heartland. 
Following  the  asset  transfer  to  CMC 
Heartland,  CMC  made  a  pro  rata 
distribution  by  way  of  spinoff  of  all  the 
outstanding  CSass  A  limited  partnership 
interest  in  Heartland  to  CMC’s  common 
shareholders.* 

4.  MLC  serves  as  the  general  partner 
of  Heartland  and  the  managing  general 


*The  SEC  granted  CMC  nxMaptive  rallaf  to 
ponnit  the  Heartland  ipinotL  InTeetment  Company 
Act  ReleaM  Noe.  17199  (Oct.  31. 1989)  (notlcaj  and 
17414  (Apr.  9, 1990)  (order). 
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partner  of  CKK]  Heartland.  Heartland 
and  CMC  Heartland  have  entered  into  a 
management  agreement  with  CMC  for  a 
ten-year  term  beginning  in  1990 
whereby  CMC,  if  requested,  will  furnish 
to  Heartland  and  CMC  Heartland 
various  man^ement  services  for  an 
annual  fee  (the  ’’Management 
Agreement"). 

5.  To  accomplish  the  Conversion  and 
provide  CMC  with  the  appropriate  asset 
composition  and  capital  structure  to 
operate  as  an  open-end  management 
investment  company.  CMC  proposes  to: 
(a)  transfer  all  of  its  illiquid  assets  to 
MIX];  (b)  simultaneously  redeem  all  its 
outstanding  preferred  stock;  and  (c) 
distribute  me  capital  stock  of  MLC  on  a 
pro  rata  basis  by  way  of  a  spinoff  to  the 
holders  of  CMC  common  stock. 

6.  CMC’s  illiquid  assets  include, 
among  other  things:  (a)  The  capital  stock 
of  Ml^;  (b)  the  rights  of  CMC  pursuant 
to  the  Management  Agreement;  (c) 

CMC's  Class  B  limited  partnership 
interest  in  Heartland  wnich  entitles 
CMC  to  an  allocation  of  0.5%  of 
Heartland's  profits  and  losses  and,  upon 
liquidation,  to  receive  an  amount  equal 
to  its  capital  accotmt  (the  "Class  B 
Interest");  and  (d)  a  waste  water 
treatment  plant. 

7.  On  November  2, 1992,  CMC’s  board 
of  directors  approved  a  merger 
transaction  whereby  CMC  will  change 
its  state  of  incorporation  from  Delaware 
to  Maryland  by  merging  into  CMC 
Maryland  Corp.  (“New  CMC”),  a  newly- 
formed  Maryland  corporation  and 
wholly-owned  subsidiary  of  CMC  (the 
“CMC  merger”).  The  CMC  merger  will 
enable  CMC  to  decrease  certain  costs 
associated  with  preparing  proxy 
materials  and  soliciting  shareholders’ 
votes  at  annual  meetings.  In  addition, 
the  fienchise  tax  New  CMC  pays  to  the 
state  of  Maryland  will  be  less  than  the 
franchise  tax  paid  to  the  state  of 
Delaware. 

8.  CMC  anticipates  submitting  the 
Conversion  and  the  CMC  merger  to  its 
stockholders  for  approval  at  a  special 
stockholder  meeti^  to  be  held  at  a 
future  date.  Prior  to  the  special 
stockholder  meeting.  CMC  will 
distribute  proxy  materials  to  its 
stockholders  setting  forth  the  material 
terms  of  the  transactions  comprising  the 
Conversion  and  the  CMC  merger  and 
other  information  relevant  thereto. 

9.  After  receiving  approval  by  CMC’s 
shareholders  and  the  requested 
exemptive  relief  from  the  SEC,  CMC 
will  sell  the  waste  water  treatment  plant 
to  Heartland  for  its  appraised  fair 
market  value.  CMC  will  transfer  to  MLC. 
as  a  capital  contribution,  CMC’s  right 
pursuant  to  the  Management 
Agreement,  its  Class  B  Interest,  and  any 


other  illiquid  assets  presently  owned  by 
CMC  In  addition,  CMC  wiU  assign  to 
MLC  all  of  CMC’s  contingent  liabilities. 
Hie  proposed  sale  to  Heartland, 
transfers  to  MLC  and  assignment  of 
contingent  liabilities  to  K^C  are 
collectively  referred  to  herein  as  the 
“Transfer." 

10.  Simultaneously  with  the  Transfer, 
CMC  will  redeem  all  of  its  outstanding 
preferred  stock  pursuant  to  the 
provisions  of  CMC’s  charter  (the 
“Redemption").  CMC’s  charter  provides 
that  CMC  may  redeem  its  preferred 
stock  at  any  time  by  resolution  of  CMC’s 
board  of  directors.  The  redemption  price 
is  $100  per  share,  together  wi^  accrued 
and  unpaid  dividends  thereon.  As  of 
June  30, 1992,  there  were  278,629  shares 
of  preferred  stock  issued  and 
outstanding.  Following  the  Redemption, 
CMC’s  outstanding  capital  stock  will 
consist  only  of  common  stock. 

11.  Following  the  Transfer,  MLC  will 
change  its  state  of  incorporation  from 
Iowa  to  Delaware  by  merging  into  a 
newly-formed  Delaware  corporation  and 
wholly-owned  subsidiary  of  MLC  ("New 
MLC")  (the  “MLC  merger").  As  a  result 
of  the  MLC  merger,  the  corporate 
existence  of  MLC  will  terminate  and 
New  MLC  will  be  the  surviving 
corporation.  Immediately  prior  to  the 
MLC  merger.  New  MLC’s  only  assets 
will  be  a  nominal  amount  of  initial 
stated  capital,  and  it  will  have  no 
liabilities  or  other  obligations.  As  a 
result  of  the  MLC  merger.  New  MLC 
will  possess  all  of  the  rights,  privileges, 
powers  and  franchises,  and  all  of  the 
properties  and  assets  of  MLC,  and  will 
M  subject  to  all  of  MLC’s  debts, 
liabilities,  obligations  and  duties 
(including  the  contingent  liabilities 
CMC  assigned  to  MLC).  All  corporate 
acts,  plans,  policies,  applications, 
agreements,  orders,  registrations, 
licenses,  approvals,  and  authorizations 
of  MLC  effective  immediately  prior  to 
the  MLC  merger  will  be  binding  on  New 
MLC  ^s  the  surviving  corporation.  In 
addition.  New  MLC  will  adopt  and 
agree  to  be  bound  by  MLC’s  registration 
under  the  Act 

12.  In  connection  with  the  MLC 
merger,  the  certificate  of  incorporation 
and  the  by-laws  of  New  MLC  will 
contain  several  new  provisions  (the 
“anti-takeover  provisions")  designed  to 
enhance  the  likelihood  of  continuity 
and  stability  in  the  composition  of  New 
MLC’s  board  of  directors  and  in  the 
policies  formulated  by  such  directors. 
The  anti-takeover  provisions  will:  (a) 
Establish  up  to  thim  classes  of  dir^ors; 
(b)  prohibit  the  stockholders  of  New 
KoJc  from  taking  action  pursuant  to  a 
written  consent;  (c)  authorize  the 
creation  of  preferr^  stock  at  a  future 


date;  (d)  prohibit  the  calling  of  special 
meeting  of  the  stockholders  unless 
such  meetings  are  requested  by  the 
chairman  or  the  president  of  New  MLC 
or  by  the  holders  of  not  less  than  80% 
of  the  outstanding  stock;  and  (e) 
prohibit  the  calli^  of  special  meetings 
of  directors  unless  requested  by  the 
chairman  or  the  president  of  New  MLC 
or  by  75%  of  directors  then  in  office. 

13.  Immediately  following  the  MLC 
merger,  CMC  will  distribute  to  the 
holders  of  its  common  stock,  by  way  of 
a  spinoff,  on  a  pro  rata  basis,  all  of  the 
shares  of  common  stock  of  New  MLC 
owned  by  CMC  (which  at  the  time  of  the 
distribution  will  constitute  all  of  the 
issued  and  outstanding  shares  of  New 
MLC  common  stock)  at  a  rate  of  one 
share  for  each  share  of  CMC  common 
stock  owned  on  the  record  date  for  the 
distribution  (the  “Spinoff’).  The  Spinoff 
will  not  involve  any  change  in  the 
beneficial  ownership  of  MLC  or  New 
MLC. 

14.  Prior  to  the  consummation  of  the 
Spinoff,  applicants  intend  that  New 
MLC  will  apply  for  listing  of  the  New 
MLC  common  stock  on  the  American 
Stock  Exchange  or  for  quotation  on  the 
National  Association  of  Securities 
Dealers  Automated  Quotation  System. 

In  connection  therewith.  New  MLC  will 
file  a  r^istration  statement  pursuant  to 
section  12(b)  of  the  Securities  Exchange 
Act  of  1934.  Following  the  Spinoff, 

CMC  and  New  MLC  will  be  separately 
owned  public  companies. 

15.  Tne  CMC  merger  will  occur 
simultaneously  with  or  following  the 
Conversion.  Each  outstanding  share  of 
CMC  common  stock  will  be  converted 
into  one  share  of  common  stock  of  New 
CMC.  Immediately  prior  to  the  CMC 
merger.  New  CMC’s  only  asset  vdll  be 

a  nominal  amoimt  of  initial  stated 
capital  and  it  will  have  no  liabilities  or 
other  obligations  except  those  incurred 
in  connection  with  its  organization  or 
the  CMC  merger.  Following  the  CMC 
merger.  New  CMC  will  possess  all  of  the 
rights,  privileges,  powers  and 
fr^chises,  and  all  of  the  properties  and 
assets  of  C^C,  and  will  be  subject  to  all 
of  CMC’s  debts,  liabilities,  obligations, 
and  duties. 

16.  Pursuant  to  the  terms  of  the  CMC 
merger,  the  articles  of  incorporation  of 
New  CMC  will  continue  as  the  articles 
of  incorporation  of  the  surviving 
corporation.  Certain  provisions  of  the 
new  articles  of  incorporation  Mrill  be 
different  from  comparable  provisions  in 
CMC’s  articles  of  incorporation,  and  the 
rights  of  the  shareholders  of  New  CMC 
will  differ  in  certain  respects  from  the 
rights  of  the  shareholders  of  CMC  These 
differences  will  result  exclusively  from 
differences  in  the  corporate  laws  of 
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Delaware  and  Maryland  and  provisions 
required  to  enable  New  CMC  to  operate 
as  an  opened  investment  company. 

17.  Ine  difiwencea  between  Delaware 

law  and  Maryland  law  are  as  {allows:  (a) 
Under  Delaware  law,  CMC  is  recpiiied  to 
hold  annual  abarehcdder  meetings, 
whereas  under  Maryland  law  will 

hold  abardmkfor  meetings  oidy  in  years 
where  the  election  of  directors  is 
required  bv  the  Act;  (b)  under  Delaware 
law,  sharmolders  can  take  ectkm  with 
the  written  ccmsent  of  a  majority  of  aU 
sharea  wntitled  to  vote,  whenteas 
Maryland  law  requirea  such  action 
writtm  consent  to  be  unanimonaly 
approved  bv  the  shareholders  entitled  to 
vote;  and  (c)  under  Delaware  law, 
extramdinary  transactions  such  as 
mergers  m  consolidations  must  be 
approved  by  the  majority  of  the 
shareholden,  whereas  Maryland  law 
requires  a  two^hiids  shareholder 
approval  of  extramdinary  transactions. 

18.  Certain  changes  in  New  CMC’s 

articles  of  incmpmatkm  which  are 
necessmy  so  that  New  CMC  can 
function  as  an  cmoi-end  investment 
company  could  be  implemented  under 
eithm  Delaware  m  Midland  law.  Such 
changes  will  provide  that:  (a)  Shares  of 
the  cfHnmon  stock  of  New  will  be 

redemnable  at  any  time  at  the  option  of 
the  holdw  thereof  or  at  the  qptkm  of 
New  CMC,  at  a  price  equal  to  tlw  net 
asset  value  oi  sudh  shares;  and  (b)  the 
board  of  directors  of  New  CMC  may 
classify  and  reclassiiy  any  unissued 
shares  of  commcm  stock  of  New  CMC 
into  one  or  more  additicmal  or  otbm 
classes  or  smies. 

Applicants'  Legal  Contdosions 

1.  Section  17(a)  of  the  Act  provides 
generally  that  it  shall  be  unlawful  for  an 
affiliated  person,  or  an  affiliated  person 
of  an  affiliated  person,  of  a  registered 
invBstmmit  company,  acting  as 
principal,  to  sell  any  security  or  other 
property  to  such  roistered  investment 
company  or  to  a  company  controlled  by 
such  registered  investment  company, 
except  for  securities  of  which  the  buyer 
is  the  issuer.  Section  17(a),  therefore, 
may  be  deemed  to  prohilnt  the  proposed 
Transfer  in  that  (a)  Heartland,  MLC  and 
certain  stockholders  of  CMC  are 
affiliates  of  CMC,  and  (b)  Heartland  and 
MLC  are  omtrolled  by  CMC. 

2.  Sectimi  17(b)  of  me  Act  provides 
that  the  Commission  may  exempt  a 
transacti<m  from  the  provisions  of 
sectimi  17(a)  if  the  terms  of  the 
transaction,  including  the  cxmsideraticm 
to  be  paid  or  receive^  are  reasonable 
and  f^  and  do  not  involve 
overreadiing  on  the  part  of  any  parsmi 
concerned  the  pn^msed  transaction 
is  conristent  with  the  general  purposes 


of  the  Act  and  the  registeied  tnvestmo^ 
company’s  general  policy. 

3.  Section  17(d)  of  the  Act  and  role 
17d-l  thereunder,  in  the  abaenoe  of  an 
order  granted  by  the  Cmnmiasion. 
prohibit  an  affiUaled  pmaoo  of  a 
registered  investment  cmnpany,  or  an 
aviated  person  of  such  person,  acti^ 
as  principal,  frmn  participating  in.  m 
effecting  any  trannction  in  omnectian 
with,  any  joint  miterpriae  m  other  jmnt 
arrangement  In  wititm  any  such  , 
registerod  company,  or  a  company 
controlled  by  sodi  registered  company 
is  a  pertidpant.  Under  rule  17d-l.  the 
Cmnmission  may  permit  a  prc^ioaed 
joint  transaction  il  participation  by  a 
registered  investment  company  is 
cmisistent  with  the  j^ovisfons,  policies, 
and  purposes  (tf  tbs  Act  and  not  on  a 
basis  less  advanti^eous  then  that  of 
otheijMrticipants. 

4.  Ine  Conversimt.  cmisisting  of  the 
TransfMr,  Redemption,  MLC  merger,  and 
Spinoff,  and  the  CMC  merger  are  fair 
and  reasonable  to  applicants  and  CMCs 
shareholders  because  no  change  in  the 
ultimate  bawficial  ownertiiip  of  the 
assets  will  occur.  Applicants  will  not 
participate  in  the  Cmversicm  or  CMC 
merger  on  a  basis  different  from  or  lass 
advantageous  than  that  of  any  other 
paitidpanL  Holdms  of  CMC  commmi 
stock  will  not  receive  any  ^>edal  right 
or  benefit  in  relation  to  othm 
shareholders.  Mmeover,  CMCs 
shareholders  will  have  the  ability  to 
redeem  their  shares  at  sudi  times  as 
they  may  choose  at  prices  based  on  the 
then  current  net  asset  value  of  such 
shares  as  detwmined  based  mi  the  daily 
valuations  of  the  CMC  assets. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delated  authoity. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  92-29789  Piled  12-8-92;  8:45  ami 
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[Investment  Company  Act  RsL  No.  19140; 
Intsmstional  Sariso  Rsl.  No.  503;  812-8174) 

IDS  Bond  Fund,  Inc.;  AppiicMIon 

December  2. 1992. 

AGENCY:  Securities  and  Exchange 
Commissimi  ("SEC’). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Ad"). 

APPUCANTS:  EDS  Bond  Fund,  Inc.,  IDS 
California  Tax-Exempt  Trust,  IDS 
Certificate  Company,  IDS  Di^very 
Fund,  Inc,  IDS  Equity  Plus  Fund,  Inc., 
IDS  Extra  Income  Fu]^,  Inc.,  IDS 
Federal  Income  Fund.  Inc.,  IDS  Global 
Series,  Inc.,  IDS  Gtowth  Fund,  Inc.,  IDS 


High  Yield  Tax-Exempt  Fund,  Inc.^  IDS 
International  Fund.  Inc.,  IDS  Life 
Capital  Rsaouroa  Fund,  Inc.,  IDS  life 
Mwaged  Fluid,  Inc.,  IDS  life 
Moneyahara  Fund,  Inc.,  IDS  Life  Seriaa 
Fund,  Inc^  IDS  life  Special  Incmno 
Fund,  Inc.,  IDS  life  Variable  Annuity 
Fund  A,  IDS  life  Varidile  Anuui^ 

Fund  B,  IDS  Managed  Retirement  Fund, 
In&,  IDS  Market  Advantage  Seriea,  Inc.^ 
IDS  Money  M^iet  Seriae,  Inc.,  IDS  New 
Dimendmis  Fund.  Inc.,  IDS  Predoua 
Metala  Fund.  Inc.,  IDS  Piogreaaive 
Fund,  Inc.,  IDS  Selective  I^d,  Inc.,  IDS 
Spedd  Tax-43xerapt  Series  TYuat,  IDS 
Stock  Fund,  Inc.,  IDS  Strategy  Fund, 

Inc.,  IDS  Tax-Ex«npt  Bond  Fund,  Inc., 
IDS  Tax-Free  Money  Fund,  Inc.,  and  IDS 
Utilitiea  Incmne  Fund,  Inc. 

RELEVANT  ACT  SECTION:  Exemption 
requested  under  section  6(c)  from  the 
proviaiaiis  of  sectimi  12(dX3)  (d  the  Act 
and  rule  12d3-l  thareundm. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  to  permit  them 
to  acquire  equity  and/or  cmivertible 
debt  securities  M  {oreign  issuers  that,  in 
eadi  of  their  most  recent  fiscal  years, 
derived  more  than  15%  of  their  gross 
revenue  from  their  activities  as  a  broker, 
dealer,  underwriter  or  investment 
adviser  ("Foreign  Securities 
Companies'^,  in  accordance  with  the 
conditions  of  die  prt^xwed  amendments 
to  rule  12d3-1  uiraer  the  Act. 

PIJNQ  DATE:  The  application  was  filed 
on  November  18, 1992. 

HEARWa  OR  NORFICATION  OF  HEARMO;  An 
order  granting  the  aj^lication  will  be 
issued  unless  the  STC  orders  a  hearing. 
Interested  persons  mav  request  a 
hearing  by  writing  to  the  S^’s 
Secretaiy  and  aer^g  applicants  with  a 
copy  of  the  request,  personallv  m  by 
mail.  Hearing  requests  shoula  be 
received  by  ine  SEC  by  5:30  p.m.  on 
December  28, 1992,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  f(^  the 

request,  and  the  issues  contested. 
Persons  who  widi  to  be  notified  of  a 
bearing  may  request  sudi  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  E)C  20549. 
Applicant,  c/o  Laura  M.  Moret,  IDS 
Financial  Corporation,  IDS  Tower  10, 
Minneapolis,  Minnesota  55440. 

FOR  FURTHER  HVORMATION  CONTACT: 
Diane  L.  ‘Titus,  Paralegal  Specialist,  at 
(202)  272-3023,  or  Bury  D.  Miller, 
Senior  Special  CoiuimI,  at  (202)  272- 
3018  (Divisimi  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
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SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants*  Representations 

1.  Applicants  are  registered  under  the 
Act  as  investment  companies. 

Applicants  that  are  open-end 
investment  companies  are  herein 
referred  to  as  Fimds.  EDS  Life  Insurance 
Company  (“IDS  Life")  serves  as 
investment  adviser  to  IDS  Life  Capital 
Resource  Fund,  Inc.,  IDS  Life  Managed 
Fund.  Inc.,  IDS  Life  Moneyshaie  Fimd, 
Inc.,  IDS  life  Special  Income  Fimd,  Inc., 
IDS  Life  Series  Fund.  Inc.,  EDS  Life 
Variable  Aimuity  Fund  A,  and  IDS  Life 
Variable  Annuity  F\md  B  (the  “Life 
Funds”).  IDS  Financial  Corporation 
(“IDS  Financial*’)  serves  as  investment 
adviser  to  all  of  the  other  existing  Funds 
and  to  IDS  Certificate  Company  and  as 
subadviser  to  the  Life  Fun^.  IDS  Life 
and  IE)S  Financial  are  registered  as 
investment  advisers  imder  the 
Investment  Advisers  Act  of  1940. 

2.  Applicants  request  that  any 
exemptive  order  issued  pursuant  to  this 
application  also  apply  to  any  future 
investment  company  registered  under 
the  Act  managed  by  IDS  Financial  or 
IDS  Life  or  an  affiliate  of  IDS  Financial 
or  IDS  Life. 

3.  Applicants  wish  to  further  diversify 
their  assets,  consistent  with  their 
respective  investment  policies,  by  being 
permitted  to  invest  in  equity  seoirities 
or  convertible  d^t  securities  of  foreign 
issuers  that,  in  each  of  their  most  recent 
fiscal  years,  derived  more  than  15%  of 
their  gross  revenues  from  their  activities 
as  a  broker,  a  dealer,  an  underwriter  or 
an  investment  adviser. 

4.  Applicants  seek  conditional  relief 
fiom  section  12(d)(3)  of  the  Act  and  rule 
12d3-l  thereunder  to  invest  in  equity 
and/or  convertible  debt  secmities  of 
Foreign  Securities  Companies  to  the 
extent  permitted  in  the  proposed 
amendments  to  rule  12d3-l  imder  the 
Act.  See  Investment  Company  Act 
Release  No.  17096  (Aug.  3, 1989). 

Applicants*  Legal  Conclusions 

1.  Section  12(d)(3)  prohibits  an 
investment  company  from  acquiring  any 
security  issued  by  any  person  who  is  a 
broker,  a  dealer,  an  underwriter,  or 
investment  adviser.  Rule  12d3-l 
provides  an  exemption  firom  section 
12(d)(3)  for  investment  companies 
acquiring  securities  of  an  issuer  that 
derived  more  than  15%  of  its  gross 
revenues  in  its  most  recent  fiscal  year 
from  securities-related  activities, 
provided  the  acquisitions  satisfy  certain 
conditions  set  forth  in  the  rule. 


2.  Subparagraph  (b)(4)  of  rule  12d3- 
1  provides  that  “any  equity  security  of 
the  issuer  *  *  *  (must  be]  a  'margin 
security*  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System."  While 
“margin  security”  status  is  generally 
avail^le  only  to  securities  that  are 
traded  principally  in  the  United  States 
markets,  the  Boani  of  Governors  of  the 
Federal  Reserve  System  amended 
Regulation  T  in  1990  to  include  “foreign 
margin  stockisj."  However,  because  the 
requirements  for  inclusion  on  the 
Board's  “List  of  Foreign  Margin  Stocks" 
are  generally  more  restrictive  than  the 
requirements  for  inclusion  on  its  “List 
of  Marginable  OTC  Stocks,"  securities 
issued  by  many  foreign  securities 
companies  are  not  “foreign  margin 
stocks,"  and  thus  are  not  “margin 
securities"  under  Regulation  T.  See  12 
CFR  220.2(i)  and  (q)(6).  Accordingly, 
applicants  seek  an  exemption  fiom  the 
“margin  security”  requirements  of  rule 
12d3-l. 

3.  The  proposed  amendments  to  rule 
12d3-l  provide  that  the  “margin 
security"  requirement  would  be  excused 
if  the  acquiring  company  purchases 
equity  securities  of  foreign  securities 
companies  that  meet  criteria  comparable 
to  those  applicable  to  equity  securities 
of  United  States  securities-related 
businesses.  The  criteria,  as  set  forth  in 
the  proposed  amendments,  “are  based 
particularly  on  the  policies  that  underlie 
the  requirements  for  inclusion  on  the 
list  of  over-the-counter  margin  stocks." 
See  Investment  Company  Act  Release 
No.  17096  (Aug.  3. 1989),  54  FR  33027 
(Aug.  11. 1989). 

Applicants*  Condition 

Applicants  agree  to  the  following 
conation  in  connection  with  the  relief 
requested: 

Applicants  will  comply  with  the 
provisions  of  the  propos^  amendments 
to  Rule  12d3-l  (Investment  Company 
Act  Release  No.  17096  (August  3, 1969); 
54  FR  33027  (August  11, 1989)),  and  as 
such  amendments  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  92-29791  Fiied  12-8-92;  8:45  am] 
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(RaL  No.  IC-10142: 812-6138] 

Morgan  Stanlay  Fund  Inc.,  at  al.;  Notioa 
of  Application 

December  2, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC"). 

ACTION:  Notice  of  Apphcation  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act"). 

APPLICANTS:  Morgan  Stanley  Fund.  Inc., 
(currently  consisting  of  the  following 
portfolios:  Morgan  Stanley  Global  Fbced 
Income  Fimd,  Morgan  St^ey  Global 
Equity  Allocation  Fund,  and  Mmgan 
Stanley  Money  Market  Fund),  any  other 
existing  or  future  portfolio  of  Morgan 
Stanley  Fund.  Inc.,  and  any  other  open- 
end  investment  company  registered 
under  the  Act  whose  principal 
underwriter  is  the  Distributor  or  an 
affiliate  of  the  IKstributor  and  whose 
shares  are  divided  into  two  or  more 
classes  with  differing  voting  rights  and 
expense  allocations  and/or  that  employs 
a  contingent  deferred  sales  charge 
(“CDSC")  in  a  manner  substantially 
similar  to  that  described  in  this 
application  (the  “Funds");  Morgan 
Stanley  Asset  Management  Inc.  (the 
“Manager"),  and  Morgan  Stanley  k  Co. 
Incorporate  (the  “Distributor"). 
RELEVANT  ACT  8ECTX)N8:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
18(f).  18(g).  18(i).  22(c)  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  that  would  permit  the 
Funds  to  (a)  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  (b)  assess  a 
CDSC  on  certain  redemptions  of  shares 
of  the  Funds  and  waive  the  CDSC  in 
certain  cases. 

FMJNG  DATE:  The  application  was  filed 
on  October  29, 1992  and  amended  on 
November  25, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  S^  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
December  28. 1992  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  voter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  hy 
writing  to  the  SEC's  Secretary. 
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ADDRESSES:  SacnSsij,  SEC,  450  Fiflh 
Street,  NW..  Washington,  DC  20549. 
Apidkants,  1221  Avenue  of  the 
Americas,  New  Yoric.  New  Y«fc  10020. 
FOR  FURTHER  MFOMIATIOH  CONTACT: 

Marc  Du%,  Staff  Attorney,  (202)  272- 
2511,  or  C  David  Meaatnan,  Branch 
Chief,  (202)  272-3018  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MFORMATION:  The 
following  is  a  summary  of  the 
appUcatian.  The  complete  apphcstioD 
may  be  obtained  for  a  fee  at  t^  SECa 
Public  Refermce  Branch. 

Applicants’  ReiMesentations  ' 

A.  The  VoriaUe  Pricutg  System 

1.  Each  of  the  Funds  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Eadi  Ptmd 
will  enter  into  an  investment  advisory 
agreement  with  the  Manager  pursuant  to 
which  the  Manager  will  provide 
investment  advisory  sendees  to  the 
Fimds.  Each  Fund  will  also  enter  into  a 
distribution  agreement  with  the 
Distributor  pursuant  to  whidi  the 
Distributor  will  act  as  the  principal 
underwriter  for  the  Funds.*  Shares  of 
the  Morgan  Stanley  Money  Market  Fund 
(the  “Money  Fund”)  will  m  ofieied  and 
sold  to  investens  at  net  asset  value 
without  a  sales  cham. 

2.  It  is  antidpated  that  each  of  the 
Funds  wilt  adopt  a  distribution  plan 
pursuant  to  rule  12>-1  under  the  Act 
(the  “Rule  1^>~1  Plans”)  which  juovide 
for  pajnments  to  the  IRstributor  at 
annual  rates  of  as  much  as  0.25%  of  the 
net  assets  of  ecudi  of  the  Funds.  In  the 
future,  shares  oi  the  Fimds  may  be 
offered  and  sold  in  two  or  more  classes 
of  shares  ku’  each  such  Fund,  shares  (A 
additicmal  portfolio  funds  having  one  or 
mores  classes  of  shares  nmy  be  offered 
and  sold  to  investors  and  such  classes 
may  have  different  combinations  of 
front-end  sales  loads  and  cemtingent 
deferred  sales  charges  (“CDSCs”)  in 
addition  to  rule  12b-l  distribution 
charges,  as  discussed  below.  It  is 
anticipated  that  one  or  more  of  such 
additional  classes  and  portfolio  funds 
will  adopt  Rule  I2l>-1  Plans.  Such  Rule 
12b-l  Plans  may  provide  for  payments 
to  the  Distributor  at  annual  rates  oi  as 
much  as  1.00%  of  each  Funds’s  net 
assets,  although  by  action  of  the 
directors  of  such  Funds,  such  payments 


*  The  Manager  >lao  providw  invwtmaDt  advisory 
•erricea  to  Morgan  Stanley  Inatitcitlana}  Fond,  Inc. 
(“MSDn  MMi  the  res  Caah  Fund,  fate  (‘TCS”). 
which  M  no-loed,  a|MB-eDd  manafewant 
invaatmantocnnpanieawgljIaaadnadettheAct 
The  Diatiibutoar  acU  an  the  prindpM  undeawittar  for 
MSIF  and  PCS.  NeHtwr  MSnr  nor  res  hM  any 
preaent  piaaalo  take  advantage  eS My  wUafgiUBd 
pursuant  to  this  appUcalka.  hal  aocA  faUaf  wenld 
apply  to  MStF  or  PCS. 


may  be  limited  to  a  lesaer  pascentage  of 
the  Fund’s  net  easels. 

3.  Applicants  {Nt^fmse  to  astablish  a 
multipM  distributioa  arrangement  (the 
“Variable  Piid^  System”).  Under  the 
Variable  Pricing  System,  etch  Fund 
would  have  the  opportunity  to  provkb 
investors  with  the  option  of  nuichasing 
shares  subject  to  a  CDSC  and  a  higher 
distribution  fee  (*T3ass  B  shares”  or  ffie 
“Deferred  Option*^  in  addition  to  the 
shares  with  a  conventional  front-end 
sales  load  (and  a  CDSC  for  puichasea 
over  $1,000,000)  that  are  subject  to  a 
distribution  fee  (“Class  A  shares”  or  the 
“Modified  Front^nd  Load  Option”),  as 
initially  offered  and  sold  by  Morgan 
Stanley  Qt^ial  Fixed  Income  Fu^  and 
Morgan  Stanley  Global  Equity 
Allocation  Pu^  (the  *T4cm-Moiiey 
Funds”).  In  edditkm,  under  the  Variidde 
Pricing  Systnn,  applicants  may  from 
time  to  time  create  (me  or  more 
additionel  desses  of  shares,  the  terms  of 
whkdi  may  differ  from  the  Class  A 
shares  and  Class  B  shares  as  described 
below. 

4.  Under  the  Modified  Front-End 
Load  Option,  investors  may  purchase 
Class  A  shares  of  the  Non-Money  Funds 
at  net  asset  value  writh  an  initial,  "front- 
end”  sales  load  that  is  graduated  firom 
4.75%  down  to  2J)0%  for  purchases  in 
amounts  up  to  $999,999.  For  purdbaaes 
of  Class  A  shares  of  the  Non-Mcmey 
Funds  in  anicmnts  of  $1  million  or  more, 
no  front-end  sales  load  will  be  imposed, 
but  a  CDSC  of  1.00%  of  the  net  asset 
value  of  the  shares  redbemed  will  be 
imposed  for  redemptions  of  Class  A 
shares  of  the  Non-Money  Funds  that  are 
made  within  one  year  to  purchase.  The 
sales  loads  will  be  at  rates  compe^tive 
in  the  industry  and  generally  will  be 
subject  to  reductions  for  larger 
pun^ases  and  under  a  rig^t  of 
accumulation  or  other  discount 
purchase  plans.  The  sales  loads  will  be 
subject  to  certain  other  reductions 
permitted  by  section  22(d)  of  the  Act 
and  rule  22^1  thareund«r  and  set  froth 
in  the  r^;istrati{m  statement  of  eacdi 
Fund.  In  additiem.  Class  A  shareholders 
of  the  Funds  will  bear  the  cost  of  an 
ongoing  distribution  fee  under  a  Rule 
12^1  Plan  based  up(m  a  percentage  of 
the  average  daily  net  asset  value  of  the 
Class  A  shares,  the  rate  of  such  fee 
currently  is  not  expected  to  exceed 
0.25%  of  each  Fund’s  net  assets.* 

5.  Under  the  Deferred  Optiem, 
investors  will  purchase  Clm  B  shares  at 
the  net  aaaet  value  per  ahare  wiffiout  tlm 
imposition  of  a  sales  load  at  the  time  of 


*  The  Rule  12b-l  Plant  for  die  Oatt  A  tbaiaa  may 
pennil  an  Increate  in  paymaoU  to  ^  DUtributor 
to  a  maximum  of  0.35%  of  aach  Fund's  average  net 
atteU  without  ahareholdar  approval 


puichaaek  the  Fnnda  abo  will  pay  a 
distribution  fea,baaad  tuMU  the  averaga 
daily  nat  aaaat  vahw  of  tna  Claaa  B 
ahaies,  whkdx  will  campenaata  the 
Distributor  for  its  werAoee  md  mqransea 
in  distributing  each  Fund’s  shares, 
including  payments  made  to  brehers, 
dealeia,  and  certain  financial 
institutiona  aa  contiBisaksM  or  aerrioB 
fees.*  It  is  currently  axpeclod  ffiat  such 
distributkm  fee  wliu  not  exceed  1.00% 
of  aadi  Fund’s  nat  assets.  In  addition, 
an  investor’s  proceeds  frcmi  a 
redemption  of  Oaaa  B  dbarea  made 
within  a  qtecified  period  cd  purchMe  of 
such  diaraa  may  ha  aihjact  to  a  CDSC, 
which  is  paid  to  the  DMrihutar.  R  is 
(xirrently  axpectad  that  the  pOTcentage 
genarally  will  be  14X1%  frv  redemptians 
made  during  the  first  yaar  aftsr  Initial 
purchase.  percrotages,  however, 
could  vary,  for  exam|^  from  5%  frur 
redemptions  made  during  the  first  year 
from  initial  purchase  to  1%  for 
redamptfons  made  during  the  sixth  year 
from  purchase.  Other  schedulee  with 
different  initial  percxntagas  and 
different  periods  over  wMch  the  CDSC 
is  charged  may  also  apply,  ^ares 
purcha^  through  the  reinrestment  oi 
dividnkis  and  other  distributiems  paid 
in  re^Mct  of  Oasa  B  diares  also  will  be 
Class  B  riiaree,  ahhou^  such  shares 
will  not  be  sulked  to  the  CDSC 

6.  From  time  to  time  the  Funeb  may 
create  additional  classes  of  shares,  the 
terms  of  whkh  nuy  diffw  frexn  the 
Class  A  and  Claas  B  shares  only  in  the 
following  respects:  (i)  Any  such  class 
may  bear  difteent  amvfoe  and 
distribution  fees  (and  any  othwr  exists 
relating  to  obtainmg  sharrirokbr 
aiqproval  of  the  Rub  12b-l  Plan  for 
such  (hiss,  or  an  amendmmit  to  such 
Plan),  (ii)  any  such  edasa  may  bear 
diffbent  shaireholdm'  servicing  fees,^ 
(iff)  any  such  class  may  beer  Afferent 
designationa,  (hr)  any  such  edass  will 
have  exedushre  voting  rig|tb  vrlth 
respecd  to  any  Rub  ISh-l  Ran  adopted 
exclusively  cirith  respecd  to  such  edass, 
and  (v)  any  such  clare  may  bear  any 
other  incremental  expenses 
subsequently  kbntified  that  should  be 
properly  aliocxrted  to  such  class  whkh 
shall  be  approved  by  the  SEC  pursuant 


*  Af  uMd  In  Ikla  appBcntkm,  the  tann  "aervioe 
fea”  kaa  tte  mening  givn  to  that  (OBI  in  tba 
amandmani  to  Aitlcla  QL  aactiaa  M  at  Uw  Rulaa  of 
Fab  Practica  of  tka  Nattoaal  Aaaociotiaa  at 
Sacuzitiaa  Daaiaea,  Inc.  r  NASD")  Soo  Bxdtango  Ad 
RriaoM  No.  30897  Only  7,  laaa)  57  FR  30,8eS 
(1992). 

•AaaaadtolfafaappBcBUon.  Aatowa 
"iharnhoMw  aarvkbig  faaa"  mamt  faaa  paki  to  Aa 
Funds'  ahaiaholdat  aaavirinc  agimt  and  oUiaw  who 
parfonn  tranate  agency,  account  maintonanra  aa 
(UvidHtd  diabmvlng  fcmctkxM  orwhoadmtntatar 
divkhnd  iNnvaahnU  er  lydnaUc  hwaatmaW 
plana. 
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to  aa  amended  order.  Shares  of  different 
classes  also  may  be  sold  under  different 
sales  arrangemmits  (including,  for 
example,  sales  with  a  frant««id  sales 
charge,  subfect  to  a  contingent  defarred 
sales  charge,  or  at  net  asset  value)  and 
may  have  difSsrent  exchange  pti^leges. 

7.  Applicants  will  structure  the 
distribution  arrangements  for  each  and 
all  of  the  classes  described  above  with 
respect  to  the  distribution  charges  and 
senrice  fees,  including  the  dbai^ 
imd»  the  Rule  12b-l  Plans,  to  comply 
with  the  amounts  permitted  under 
applicable  current  regulatimis  of  the 
NASD,  and  as  those  regulations  may  be 
further  amended  from  time  to  time. 

8.  Under  the  Variable  Pricing  System, 
all  expanses  incurred  by  a  Fund  will  be 
allocated  among  the  various  classes  of 
shares  based  <«  the  net  assets  of  the 
Fund  attributable  to  each  class,  except 
that  each  class’s  net  asset  value  and 
expenses  will  reflect  the  expenses 
assodated  with  that  class’s  Rule  12b-l 
Plan  (if  any),  including  any  costs 
associated  with  obtaining  shareholder 
approval  of  such  Plan  (or  an  amendment 
to  such  Plan),  any  incremental 
shareholder  servicing  fees  attributable  to 
a  particular  class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  proparly 
allocated  to  a  particulm  class  which 
shall  be  approved  by  the  SEC  pursuant 
to  an  amended  mder.  Expenses  of  a 
Fund  allocated  to  a  particular  class  of 
shares  of  that  Fund  will  be  borne  on  a 
pro  rata  basis  by  each  outstanding  rimre 
of  that  class.  Because  of  the  higher 
distributirm  fee,  potentially  highw 
shareholder  servicing  fee,  and  any  other 
expenses  that  may  be  attributable  to  the 
Class  B  shares,  the  net  income 
attributable  to  and  the  dividends 
payable  on  Class  B  shares  would  be 
lower  than  the  net  income  attributable 
to  and  the  dividoids  payable  on  Class 
A  shares.  Expenses  of  a  Fund  allocated 
to  a  particular  class  of  shares  of  that 
Fluid  will  be  borne  on  a  pro  rota  basis 
by  each  outstanding  share  of  that  class. 

9.  The  EKstributor  will  furnish  the 
directors  of  each  Fund  with  qumterly 
reports  detailing  amoimts  expended  by 
the  Distributor  (for  sudi  quarter  and  on 
a  cumulative  b«»is)  as  distributimi 
expenses  ("Statements”)  to  enable  the 
directors  to  fulfill  their  responsibilities 
pursuant  to  paragraph  (d)  of  rule  12b- 
1  and  to  make  the  findings  required  by 
paragraphs  (e)  of  rule  12^1. 

10.  Class  B  riiares  of  a  Fund  will  be 
exchangeable  only  for  Qass  B  shares  of 
the  other  Funds,  including  Class  B 
shares  of  money  market  funds.  Class  A 
shares  of  a  Non-Money  Fund  genwally 
will  be  exchangeable  at  net  asset  value 
for  Class  A  shares  of  the  other  funds. 


Class  A  shares  of  the  Mcmey  Fund  will 
be  exchangeable  for  Qass  A  shares  of  a 
Non-Money  Fund  at  net  asset  value  plus 
the  front-end  sales  load  for  the  Non- 
Money  Fund.  Class  A  shares  of  a  Fund 
will  be  exchan^ble  only  for  Qass  A 
shares  of  the  other  Funds,  including 
Class  A  shares  of  money  market  funds, 
and  for  shares  of  othw  Morgan  Stanley 
Funds  that  do  not  participate  in  the 
Variable  Pricing  System.  The  exchange 
privileges  will  comply  with  rule  lle-3 
under  the  Act 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  22(c),  and  22(d)  of  the  Act,  and 
rule  22c-l  thereundw,  to  the  extent 
necessary  to  permit  the  Funds  to  assess 
a  CDSC  on  certain  redemptions  of 
shares  of  the  Funds  and  to  waive  the 
CDSC  for  certain  types  of  redemptions. 
The  amount  of  the  CDSC  charged  will 
vary,  depending  on  the  length  of  time 
shares  have  been  held. 

2.  Ihe  CDSC  will  not  be  imposed  on 
redemptions  of  diares  purchased  more 
than  a  fixed  number  of  years  prior  to  the 
redemptions  (the  “CDSC  Period")  or  on 
shares  derived  from  reinvestment  of 
distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  ' 
reinvestment  of  dividends  and  capital 
gain  distributions  and  then  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time.  This  will  result 
in  the  charge,  if  any,  being  imposed  to 
the  lowest  possible  rate. 

3.  The  amount  of  any  Q)SC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  ^e 
time  of  purdiase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redei^ion. 

4.  The  Funds  will  waive  or  reduce  the 
CDSC  (a)  on  redemptions  following  the 
death  or  disability,  as  defined  in  sectimi 
72(mM7)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  of  a 
shareholder  if  redemption  is  made 
within  one  year  of  dMth  or  disability  of 
a  shareholder,  (b)  on  any  redemption  in 
connection  with  a  lump-sum  or  other 
distributimi  following  retirement  or,  in 
the  case  of  an  IRA  or  Keogh  Plan  or  a 
custodial  account  pursuant  to  sectirui 
403(bK7)  of  the  Code,  after  attaining  age 
59V^,  and  (c)  on  any  redemption  whidb 
results  from  a  tax-free  return  of  an 
excess  contribution  pursuant  to  section 


408(d)  (4)  or  (5)  cff  the  Code  or  from  the 
death  or  disability  of  the  employee.  If 
the  Funds  waive  or  reduce  tm  CDSC, 
such  waiver  or  reduction  will  be 
vmiformly  applied  to  all  offerees  in  the 
class  specific  Also,  in  waiving  or 
reducing  a  CDSC,  the  Funds  will 
comply  with  the  requirements  of  rule 
22d-l  under  the  Act  as  if  sudi  CDSC 
were  a  sales  load. 

5.  If  the  directors  of  a  Fund  that  has 
been  waiving  or  reducing  its  CDSC 
pursuant  to  either  of  the  items  set  forth 
above  determine  not  to  waive  or  reduce 
such  CDSC  any  longer,  the  disclosure  in 
the  Fund's  prospectus  will  be 
appropriately  revised.  Also,  any  shares 
purchased  prior  to  the  termination  of 
such  waiver  or  reduction  would  have 
the  CDSC  waived  or  reduced  as 
provided  in  a  Fund’s  prospectus  at  the 
time  of  the  purchase  of  sudi  shares. 

Applicants’  Legal  Analysis 
A.  The  Variable  Pricing  System 

1.  Applicants  seek  an  exemption  from 
sections  18(d,  18(0(1).  and  18(i)  to  the 
extent  that  the  Variable  Pricing  System 
may  result  in  a  senior  security,  as 
defined  by  section  18(d.  the  issuance 
and  sale  of  whidi  would  be  prdiibited 
by  section  18(0(1).  and  to  the  extent  that 
the  allocation  of  voting  rights  under  the 
Variable  Pricing  System  may  violate  the 
provisions  of  section  18(i). 

2.  Applicants  believe  that  the  Variable 
Pricing  System  does  not  raise  any  of  the 
concerns  that  section  18  of  the  Act  was 
designed  to  ameliorate.  The  proposal 
does  not  involve  borrowing  and  does 
not  affect  the  Funds'  existing  assets  or 
reserves.  In.  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds  since  all  such  shares  will 
partidpate  pro  rata  in  all  of  a  Fund’s 
appreciation,  income  and  expenses  vrith 
the  exception  of  the  differing 
distribution  fees  assodated  with  the 
various  Rule  12b-l  Plans,  any 
incremental  shardiolder  servicing  costs 
payable  by  a  particular  class  and  any 
other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  a  particular  class 
which  mall  be  approved  by  the  SEC 
pursuant  to  an  amended  oitler. 

3.  Applicants  believe  that  the  Variable 
Pridng  System  will  both  fedlitate  the 
distribution  of  shares  by  a  Fund  and 
provide  investors  with  a  broader  choice 
as  to  the  method  of  purchasing  shares. 

In  addition,  applicants  believe  owners 
of  each  class  of  shares  may  be  relieved 
of  a  portion  of  the  fixed  costs  lumnally 
assodated  with  investing  in  mutual 
funds  since  such  costs  would, 
potentially,  be  spread  over  a  greater 
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number  of  shares  than  they  would  be 
otherwise. 

4.  Applicants  believe  that  the 
propo^  allocation  of  expenses  and 
voting  rights  relating  to  the  Rule  12b-l 
Plans  in  the  manner  described  above  is 
equitable  and  will  not  discriminate 
against  any  group  of  shareholders.  In 
addition,  such  arrangements  should  not 
give  rise  to  any  conflict  of  interest 
because  the  rights  and  privileges  of  each 
class  of  shares  are  substantially 
identical  and,  in  any  event,  the  interests 
of  the  shareholders  with  respect  to 
distribution  fees  will  be  adequately 
protected  since  the  Rule  12b-l  Plans  for 
each  class  will  conform  to  the 
requirements  of  rule  12b-l,  including 
the  requirement  that  their 
implementation  and  continuance  be 
approved  on  an  annual  basis  by  the 
directors  of  the  Funds. 

5.  Since  each  class  of  shares  will  be 
redeemable  at  all  times  (subject  to  the 
same  limitations  set  forth  in  each 
Fund’s  prospectus  and  statement  of 
additional  information),  since  no  class 
of  shares  will  have  any  preference  or 
priority  over  any  other  class  in  the  Fimd 
in  the  usual  sense  (that  is,  no  class  will 
have  any  distribution  or  liquidation 
preference  with  respect  to  particular 
assets  and  no  class  will  be  proteaed  by 
any  reserve  or  other  account),  and  since 
the  similarities  and  dissimilarities  of  the 
classes  of  shares  will  be  disclosed  when 
required  in  the  Funds’  prospectuses  and 
statements  of  addition^  information, 
investors  will  not  be  given  misleading 
impressions  as  to  the  safety  or  risk  of 
any  class  of  shares  and  the  nature  of 
each  class  of  shares  will  not  be  rendered 
speculative. 

B.  The  CDSC 

1.  Applicants  believe  their  request  for 
exemptive  relief  is  consistent  with  the 
standards  of  section  6(c)  of  the  Act. 
Applicants  believe  that  the  imposition 
of  the  CDSC  is  fair  and  in  the  best 
interest  of  their  shareholders.  The 
Variable  Pricing  System  permits 
shareholders  to  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  for  their  purchase 
than  if  a  shales  load  were  imposed  at 
the  time  of  purchase,  as  is  the  case  with 
the  Class  A  shares.  Furthermore,  the 
CDSC  is  fair  to  shareholders  because  it 
applies  only  to  amounts  representing 
purchase  payments  and  does  not  apply 
to  amounts  representing  increases  in  the 
value  of  an  investor’s  account  through 
capital  appreciation,  or  to  amounts 
representing  reinvestment  of 
distributions. 


Applicants'  Qmditions 

Applicants  agree  that  the  order  of  the 
SEC  gifting  the  requested  relief  shall 
be  simject  to  the  following  conditions: 

A.  Conditions  Relating  to  the  Variable 
Pricing  System 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  terms  of 
the  various  classes  of  shares  of  the  same 
Fund  will  relate  solely  to:  (a)  The 
impact  of  different  Rule  12b-l  Plan 
payments  made  by  a  particular  class  of 
shares  (and  any  other  costs  relating  to 
the  implementation  of  such  Plan)  which 
will  be  borne  solely  by  shareholders  of 
such  class,  any  incremental  shareholder 
servicing  costs  attributable  solely  to  a 
particular  class,  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  one  class  which  shall  be 
approved  by  the  SEC  pursuant  to  an 
amended  order,  (b)  voting  rights  on 
matters  which  pertain  to  Rule  12-1 
Plans,  (c)  different  exchange  privileges, 
and  (d)  the  designation  of  ea^  class  of 
shares  of  a  Fund. 

2.  The  directors  of  each  of  the  Funds, 
including  a  majority  of  the  independent 
directors,  shall  have  approved  the 
Variable  Pricing  System  prior  to  the 
implementation  of  the  Variable  Pricing 
System  by  a  particular  Fund.  The 
minutes  of  the  meetings  of  the  directors 
of  each  of  the  Fimds  regarding  the 
deliberations  of  the  directors  with 
respect  to  the  approvals  necessary  to 
implement  the  Variable  Pricing  System 
will  reflect  in  detail  the  reasons  for 
determining  that  the  proposed  Variable 
Pricing  System  is  in  the  best  interests  of 
both  the  Funds  and  their  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  the  Funds,  pursuant  to  their  fiduciary 
responsibilities  imder  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  shares.  The  directors, 
including  a  majority  of  the  independent 
directors,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  'The 
Manager  and  the  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  (firectors.  If 

a  conflict  arises,  the  Manager  and  the 
Distributor  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

4.  The  directors  of  the  Fimds  will 
receive  quarterly  and  annual  Statements 


complying  with  paiamph  (bK3)(ii)  of 
rule  12b-l,  as  it  may  be  amend^  from 
time  to  time.  In  the  Statements,  only 
distribution  expenditures  properly 
attributable  to  the  sale  of  one  class  of 
shares  will  be  used  to  support  the  rule 
12b-l  fee  charged  to  shareholders  of 
such  class  of  shares.  Expenditures  not 
related  to  the  sales  of  a  specific  class  of 
shares  will  not  be  presented  to  the 
directors  to  support  rule  12b-l  fees 
charged  to  shareholders  of  such  class  of 
shares.  *rhe  Statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  independent  directors  in 
the  exercise  of  their  fiduciary  duties 
imder  rule  12b-l. 

5.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day  and  will  be 
in  the  same  amount,  except  that  costs 
and  distribution  fees  associated  with 
any  Rule  12b-l  Plan  relating  to  a 
particular  class  will  be  borne 
exclusively  by  such  class  and  except 
that  any  higher  incremental  shareholder 
servicing  costs  attributable  solely  to  a 
particular  class  and  any  other 
incremental  expenses  subsequently 
identified  that  should  be  properly 
allocated  to  such  class  wmch  shall  he 
approved  by  the  SEC  pursuant  to  an 
amended  order  will  be  borne 
exclusively  by  such  class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/di^butions  of  the  various 
classes  and  the  proper  allocation  of 
income  and  expenses  among  the  various 
classes  have  bran  reviewed  by  an  expert 
(the  “Independent  Examiner’’).  The 
Independent  Examiner  has  rendered  a 
report  to  applicants  (which  has  been 
provided  to  the  staff  of  the  SEC)  stating 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner,  subject 
to  the  conditions  and  limitations  in  that 
report.  On  an  ongoing  basis,  the 
Independent  Ex^iner,  or  an 
appropriate  substitute  Independent 
hammer,  will  monitor  the  mannw  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Independent  Examiner  with  respect 
to  such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  m^e. 
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will  be  available  for  inspeotioD  by  the 
SEC  staff  upon  the  written  request  for 
such  work  papers  by  a  senior  mraibw 
of  theBlYirion  of  tevestment 
Management  or  of  a  Regional  OfSoe  of 
the  Src.  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  CUef  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Independent 
Examiner  is  a  **8000181  Purpose**  report 
on  the  **De8ign  of  a  System,**  and  the 
ongoing  reports  will  **Special 
Pu^ose”  reports  on  die  **&sign  of  a 
System  and  Certain  Compliance  Terts** 
as  defined  and  dracribed  in  SAS  No.  44 
of  the  American  Institute  of  Certified 
Public  Accountants  r’AICPA*’),  as  It 
may  be  amended  from  time  to  time,  or 
in  similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

7.  ApplioairtB  have  adequate  facilities 
in  {dace  to  Misure  implementation  of  the 
methodolc^  and  prooeduree  for 
calculating  die  net  asset  value  and 
dividends/distributicms  among  the 
various  classes  of  duures  and  die  proper 
allooatioa  of  inoorae  and  expenses 
araoi^  such  classes  of  shares  and  this 
representation  has  been  concurred  urith 
by  the  Indk^ndent  Examiner  in  the 
initial  report  referred  to  in  condition  (6) 
above  and  will  be  ooncuired  with  by  the 
Independent  Examiner,  or  mi 
appropriate  substitute  bidqiendent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (6)  eboro.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  sidietitute  Independmit 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

8.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  ^ect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  ceunpen^on  for 
selling  Fund  diares  nasy  leoaive 
differmt  compensatirm  with  respect  to 
one  particular  class  of  shares  over 
anothm  in  the  Fund. 

8.  *1116  Distributor  will  adcqit 
compliance  standards  as  to  whoi  shues 
of  e  paitkniitf  dess  may  appropriately 
be  8^  to  puticaler  investors.  The 
Applioante  will  require  ell  persons 
selUng  diares  of  the  Funds  to  ^yee  to 
confc^  to  these  standards. 

10.  The  conditions  pursuant  to  whidi 
the  exeraptive  ordev  is  granted  end  the 
duties  and  responribilities  of  the 
directors  of  tiie  Funds  witii  respect  to 
the  Variable  Pricing  System  will  be  set 
forth  in  guidelines  wmch  will  be 
furnished  to  the  directors  as  pert  of  the 


materials  setting  forth  the  duties  end 
responsibilities  d  the  directors. 

11.  Each  Fund  will  disdoee  in  its 
prospedus  the  respective  ejqpenaee, 
performance  data,  distribution 
arrengements,  servicee,  fees,  sales  loads, 
defend  sales  loads,  ead  exchange 
privileges  applicable  to  each  class  of 
shares  in  ev^  prospectus,  regardless  of 
whether  all  clasm  of  shares  ere  offered 
through  each  prospectus.  The 
shar^older  reports  of  each  Fund  will 
disclose  the  respective  eimenses  end 
performance  data  applicaole  to  each 
class  of  shares  in  every  shardioldeT 
report  *rbe  shareholder  reports  vrill 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  e 
whole  generally  and  not  on  a  per  dess 
basis,  ^ch  Fund’s  per  ^are  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  the  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  e^^enses  or  performance 
data  applicable  to  any  dass  of  shares,  it 
will  disclose  the  respective  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares.  The  imormation 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  Ustins  of 
the  Fluid’s  net  asset  values  and  public 
ofiering  prices  will  separately  present 
each  cl^  of  shares. 

12.  ^pUomts  acknowledge  that  the 
grant  of  me  exemptive  order  lemmted 
by  this  application  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  pmticular  level  of  payments  tiiat 
the  Funds  may  make  pursuant  to  Rule 
12b-l  Plans  in  relimice  on  the 
exemptive  order. 

B.  Condition  /Mating  to  the  CDSC 

1.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (Investment  Company  Act 
Release  Na  16619  (Nov.  2, 1988)),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

For  the  SEC,  by  the  Diviekn  of  Investmrot 
Management,  under  detegeted  authority. 
Maigsrsl  H.  McFUriaiid, 

Deputy  Socntay. 

[FR  Doc  91-29641  Piled  12-6-92;  8:4S  am] 
ssjjNo  COOS  sete^Mi 


[ReL  No.  IC-1914S;  PHe  No.  912-9122] 

New  York  Lite  Insurance  and  Annuity 
Corporallon,  el  d.;  Notice  of 
Application 

December  2, 1992. 

AGENCY:  Securities  end  Exchange 
Coramisskm  (the  '‘Commiesfon”). 


ACTION;  Notice  of  spplicstton  far 
exemption  under  the  Investment 
Comity  Act  of  1940  (the  **1940  Act**). 

APPUCANT8:  New  York  Life  Insurance 
and  Aimuity  Corporation  ("NYLIAC”), 
New  York  life  Insurance  end  Annuity 
Corpmation  Variable  Annuity  Separate 
Account-I  (“VA  S^Mrets  Acorunt  I"), 
New  Yfxk  life  Insurance  and  Annuity 
Corprmtion  Variable  Annuity  Separate 
Aocount-H  (**VA  Ssperate  Account  11”) 
and  NYUFE  Securities  Inc.  (”NYLIFE”). 
REVEVANT 1940  ACT  SKIIONe:  Order 
requested  undw  section  6(c)  to 
eimmptions  from  sections  2^s)(2}(C) 
and  27(cK2)  of  the  1940  Act. 
iUMIIAllY  OP  APPUCATTON:  Applicants 
seek  an  order  to  permit  NYLIAC  to 
deduct  frtHn  the  asaete  of  the  Separate 
Accounts  e  nuxtality  md  expense  rid: 
charge  under  certain  flexible  premium 
variable  annuity  policies  (*THriicie8**). 
FMJNQ  OATS:  The  application  was  filed 
on  October  15, 1992. 

HEARINQ  OR  NOTIFICATION  OP  HEARINO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SECs  Secretary 
and  serving  the  Applicants  with  a  copy 
of  the  request,  personally  or  by  mail 
Hearing  requests  should  be  reeved  by 
the  SEC  by  5:30  ujn.  on  December  29, 
1992,  and  shoula  be  accompanied  by 
proof  of  service  on  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  request 
should  state  tiie  nature  of  the  writer’s 
interest,  the  reason  for  tlra  request,  and 
the  issues  contested.  Posons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC’s  Secratery. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  C>>mmi8sion,  450  Fifth  Street, 
NW.,  Washin^on,  DC  20549. 

Applicants,  c/o  New  York  Life 
Insurance  and  Annuity  Company,  51 
Madison  Avwiua,  New  Yori:,  New  York 
10010. 

FOR  FURTHBI  INFORMATION  CONTACT: 
Kathleen  U)vari,  Aoooimtent,  or  hfidieel 
V.  Wible,  Spedel  Counael,  at  (202)  272- 
2060,  Office  of  Insurance  Products, 
Divirion  of  Investment  Managenmit. 
SUPPLEMENTARY  anPORMATTON:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  availriile  to  a 
fee  from  the  Commission’s  Pidffic 
Reference  Branch. 

Applicants’  Reproasntations 
1.  NYLIAC  is  a  stock  life  insurance 
company  incorporated  under  the  laws  of 
Delawffipe  in  1980.  NYLIAC  is  wholly* 
owned  by  New  York  Life  Insurance 
Company,  a  mutual  life  insurance 
company  founded  in  184S  witii  total 
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assets  of  $42.7  billion  as  of  December 
31, 1991.  NYLIAC  is  principally 
engaged  in  ofiering  life  insurance  and 
annuities  and  is  admitted  to  do  business 
in  all  50  states  and  the  District  of 
Columbia. 

2.  The  Separate  Accounts  are 
registered  under  the  1940  Act  as  unit 
investment  trusts.  The  Separate 
Accounts  have  five  investment  divisions 
(“Investment  Divisionls)’’),  each  of 
which  invests  solely  in  a  corresponding 
portfolio  (“Portfolios)")  of  New  York 
Life  MFA  Series  Fund,  Inc.  (the 
“Fund").  The  Fund  is  incorporated  in 
Maryland  and  is  a  diversifiOl,  open-end 
management  investment  company 
registered  under  the  1940  Act.  The  Fund 
consists  of  several  Portfolios,  each  of 
which  pursues  different  investment 
objectives  and  policies.  The  shares  of 
each  Portfolio  are  purchased  by  NYLIAC 
for  the  correspondling  Investment 
Division  at  net  asset  value,  i.e.,  without 
sales  load. 

3.  The  Policies  provide  for  the 
accumulation  of  values  on  a  variable 
basis  except  to  the  extent  that  a  portion 
of  the  accumulation  value  is  allocated  to 
the  Fixed  Accoimt  Annuity  payments 
will  be  on  a  fixed  basis.  An  Owner 
directs  the  allocation  of  premium 
payments  and  accumulation  value 
among  the  Investment  Divisions  of  the 
Separate  Accoimts  and  the  Fixed 
Account. 

4.  The  VA  Separate  Account  n 
Policies  are  currently  intended  to  be 
used  in  connection  with  retirement 
plans  qualified  under  sections  401(a), 
403(a),  403(b),  408  or  457  of  the  Internal 
Revenue  Code  (the  “Code").  The  VA 
Separate  Accoimt  I  Policies  are  not 
designed  to  qualify  for  favored  tax 
treatment  under  the  Code. 

5.  NYUFE  Securities  Inc.  (“NYLIFE"). 
the  principal  underwriter  of  the 
Policies,  is  an  indirect  wholly-owned 
subsidiary  of  New  Yoric  Life.  NYLIFE  is 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealw  and  is  a  member  of  the 
National  Association  of  Seciuities 
Dealers,  Inc. 

6.  The  Policies  have  no  firont-end 
sales  load  deducted  horn  premium 
payments.  Surrenders  in  ^e  first  three 
Policy  years  are  subject  to  a  contingent 
deferred  sales  load  of  7%  of  the 
amounts  withdrawn  or  surrendered.  The 
applicable  contingent  deferred  sales 
load  decreases  by  1%  per  year  until 
after  the  ninth  Policy  year  when  there 

is  no  contingent  deferred  sales  load.  Up 
to  10%  of  the  Policy’s  accumulation 
value  on  the  surrender  date  can  be 
withdrawn  in  any  Policy  year  %vithout 
charge.  The  total  contingent  deferred 


sales  loads  assessed  will  not  exceed 
8.5%  of  the  premium  payments  under 
the  Policy.  Applicants  are  relying  on 
Rule  6c-8  under  the  Act  to  dMuct  the 
contingent  deferred  sales  load. 

7.  NinJAC  may  make  a  deduction  for 
premium  taxes  imposed  by  state  law, 
either  (i)  when  a  surrender  or 
cancellation  occurs,  or  (ii)  at  the  annuity 
commencement  date.  Currently,  these 
taxes  range  up  to  3.5%. 

8.  Policy  owners  may  make  unlimited 
exchanges  among  the  Portfolios.  No  fee 
is  imposed  for  a  Policy  owner’s  first 
twelve  exchanges  per  Policy  year;  after 
that  a  $30  fee  per  exchange  may  be 
imposed.  This  charge  is  j^d  to  NYLIAC 
to  compensate  it  for  the  anticipated 
actual  use  of  administrative  expenses 
related  to  exchanges. 

9.  During  the  accumulation  period, 
the  Policies  are  also  subject  to  an  annual 
policy  fee  of  the  lesser  of  $30  or  2%  of 
the  accumulation  value  at  the  end  of  the 
Policy  year.  'This  fee  will  be  deducted 
on  each  Policy  aimiversary  or  upon 
smrender  of  the  Policy,  if  the 
accumulation  value  of  the  Policy  is  less 
than  $10,000.  All  Policies  are  subject  to 
a  daily  charge  equal,  on  an  annual  basis, 
to  .10%  of  the  net  asset  value  of  the 
Separate  Accounts  to  cover  policy 
administration  expenses.  These  daily 
and  annual  fees  will  not  exceed  the  cost 
of  services  to  be  provided  over  the  life 
of  the  Policy  defined  in  accordance  with 
the  applicable  standards  in  Rule  26a-l 
under  the  1940  Act. 

10.  NYLIAC  imposes  a  charge  as 
comp)ensation  for  bearing  certain 
mortality  and  expense  risks  under  the 
Policies.  'The  mortality  and  expense  risk 
charge  is  assessed  daily  in  an  amount 
equal,  on  an  aimual  basis,  to  1.20%  of 
the  assets  in  each  Investment  Division 
of  the  Separate  Accounts  (of  which 
.70%  is  attributable  to  mortality  risks 
and  .50%  is  attributable  to  expense 
risks). 

11.  The  mortality  risk  borne  by 
NYLIAC  under  the  Policies  arises  from 
its  obligation  to  make  aimuity 
payments,  determined  in  accordance 
with  the  annuity  tables  and  other 
provisions  contained  in  the  Policy, 
where  the  Life  Fixed  Income  Payment 
Option  is  selected  regardless  of  how 
long  an  Aimuitant  may  live.  The 
mortality  risk  is  the  risk  that  upon 
selection  of  an  aimuity  payment  option 
with  a  life  contingency,  annuitants  will 
live  longer  than  NYLIAC’s  actuarial 
projections  indicate,  resulting  in  higher 
than  expected  annuity  payments. 
NYLIAC  is  also  assuming  mortality  risk 
as  a  result  of  its  promise  to  pay  a 
minimum  death  benefit  under  the 
Policies.  ’The  expense  risk  borne  by 
NYLIAC  under  me  Policies  is  the  risk 


that  the  charges  for  administrative 
expenses  which  are  guaranteed  for  the 
life  of  the  Policies  may  be  insufficient 
to  cover  the  actual  costs  of  issuing  and 
administering  the  Policies. 

Applicants  Legal  Analysis 

1.  Applicants  are  requesting  relief 
horn  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act.  Se^ons  26(a)(2)(C)  and 
27(c)(2)  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
imderwriter  from  selling  periodic 
payment  plan  certificates  unless  the 
proceeds  of  all  payments  (other  than 
sales  load)  are  aeposited  with  a 
qualified  bank  as  trustee  or  custodian. 
’The  proceeds  are  to  be  held  imder 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amouints  as  the 
Commission  may  prescribe,  for 
performing  bool^eeping  and  other 
administrative  services. 

2.  Applicants  represent  that  they  have 
reviewed  publicly  available  information 
regarding  the  aggregate  level  of 
mortality  and  expense  risk  charges 
under  variable  annuity  contracts 
comparable  to  the  Policies  currently 
being  ofrered  in  the  insurance  industry, 
taking  into  consideration  such  fectors  as 
current  charge  leveb,  the  manner  in 
which  charges  are  imposed,  the 
presence  of  charge  level  or  annuity  rate 
guarantees  and  the  markets  in  which  the 
Policies  will  be  offered.  Based  upon  the 
foregoing.  Applicants  further  represent 
that  the  mortality  and  expense  risk 
charges  under  the  Policies  are  within 
the  range  of  industry  practice  for 
comparable  contracts.  Applicants  will 
maintain  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  outlining  the 
methodology  underlying  this 
representation. 

3.  If  the  charges  deducted  are 
insufficient  to  cover  the  actual  cost  of 
the  mortality  and  expense  risk,  the  loss 
will  fell  on  NYLIAC;  conversely,  if  the 
charges  prove  more  than  sufficient,  the 
oxcess  will  be  added  to  NYLIAC’s 
siuplus  and  will  be  used  for  any  lawful 
purpose  including  any  shortfalls  in  the 
costs  of  distributing  the  Policies. 

4.  Applicants  do  not  believe  that  the 
contingent  deferred  sales  load  imposed 
imder  the  Policies  will  necessarily  cover 
the  expected  costs  of  distributing  the 
Policies.  Any  “shortfell”  will  be  made 
up  from  the  General  Account  assets 
which  will  include  amoimts  derived 
from  the  mortality  and  expense  risk 
charge.  NYLIAC  ^  concluded  that 
there  is  a  reasonable  likelihood  that  the 
distribution  financing  arrangement 
being  used  in  coimection  with  the 
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Policies  will  benefit  the  Separate 
Accounts  and  the  Owners.  NYLIAC  will 
keep  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  setting  forth  the  basis  for 
this  representation. 

5.  Applicants  further  represent  that 
the  Separate  Accounts  will  only  invest 
in  unoerlying  funds  which  have 
undertaken  to  have  a  board  of  directors/ 
trustees,  a  majority  of  whom  are  not 
interested  persons  of  any  such  funds, 
formulate  and  approve  any  plan  under 
Rule  12b-l  imder  the  1940  Act  to 
finance  distribution  expenses. 

Applicants'  Conditions 

Applicants  believe  that  the  requested 
exemption  from  sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act  to  deduct  a 
mortality  and  expense  risk  charge  imder 
the  Policy  meets  the  applicable  statutory 
standards  in  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and 
provisions  of  the  1940  Act.  Applicants 
agree  that  if  the  requested  order  is 
granted  such  order  will  be  expressly 
conditioned  on  Applicants’  compliance 
with  the  undertal^gs  set  forth  above. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  92-29790  Filed  12-«-92;  8:45  am] 
nujNO  cooc  aoi(M>i-« 


[Ral.  No.  iC-19144;  812-6008] 

Transamerica  Occidental  Life 
Insurance  Co.,  et  aL 

December  2, 1992. 

AGENCY:  Securities  and  Exchange 
Commission  (The  “SEC"  or 
“Commission”). 

ACTKMt:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  “1940  Act”). 

APPLICANTS:  Transamerica  Occidental 
Life  Insurance  Company  (“Company”), 
Transamerica  Separate  Account  VA-2L 
(the  “Variable  Accotmt”),  Transamerica 
Financial  Resources,  Inc.  (“TFR”)  and 
Dreyfus  Service  Corporation 
("Dreyfus”). 

RELEVANT  1940  ACT  8ECTION8:  Order 
requested  tmder  Section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 


from  the  assets  of  the  Variable  Account 
under  certain  multi-funded  deferred 
group  annuity  contracts  (the 
“Contracts”). 

FNJNQ  date:  The  application  was  filed 
on  July  29, 1992.  An  amendment,  the 
substance  of  which  is  contained  herein, 
will  be  filed  during  the  notice  period  to 
clarify  certain  statements  made  in  the 
application. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Sectary  of  me  SEC  and  serving 
Applicants  wi^  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  receiv^  by  the  Commission  by 
5:30  p.m.  on  December  28, 1992  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
bearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  The 
Transamerica  Applicants,  do  James  W. 
Dederer,  Esq.,  Transamerica  Occidental 
Life  Insurance  Company,  1150  South 
Olive,  Los  Angeles.  CA  90015.  Dreyfus 
Service  Corporation,  200  Park  Avenue, 
New  York,  NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Wendell  M.  Faria.  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  horn  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  which  was 
originally  incorporated  imder  the  laws 
of  California  in  1906.  It  is  a  wholly- 
owned  subsidiary  of  Transamerica 
Insurance  Corporation  of  California, 
which  is  in  turn  a  wholly-owned 
subsidiary  of  Transamerica  Corporation. 

2.  The  Variable  Account  is  roistered 
with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act. 
The  Variable  Account  is  divided  into 
sub-accounts  that  will  invest  in  shares 
of  the  Dreyfus  Life  and  Annuity  Index 
Fund,  Inc.  or  one  or  more  of  the 
portfolios  of  the  Dreyfus  Variable 
Investment  Fund.  In  addition,  other 


portfolios  or  funds  managed  or 
distributed  by  Dreyftis  or  an  affiliate 
may  be  made  avaiiable. 

3.  Dreyfus  and  TFR  will  serve  as  the 
distributors  and  principal  undorwriters 
of  the  Contracts. 

4.  The  Contracts  are  multi-funded 
deferred  group  annuity  contracts  which 
can  be  purchased  on  a  non-tax  qualified 
basis  or  used  to  fund  rollovers  to 
individual  retirement  annuities 
qualifying  for  favorable  tax  treatment 
under  section  408(b)  of  the  Internal 
Revenue  Code  of  1986.  Each  participant 
will  receive  a  certificate  evidencing 
such  participant’s  coverage  under  ffie 
Contract  (“Certificate  Owner”).*  The 
initial  purchase  payment  for  a  certificate 
is  $5,000  and  additional  payments  of  at 
least  $500  may  be  made  at  any  time 
before  the  annuity  date.  Initially, 
payments  may  be  allocated  to  one  or 
more  sub-accounts  of  the  Variable 
Account.  The  Company  anticipates  that, 
in  the  future,  payments  may  be 
allocated  to  the  sub-accounts  of  the 
Variable  Account,  one  or  more 
Guarantee  Periods  of  the  Fixed  Account 
(if  and  when  made  available),  or  to  a 
combination  of  these  investment 
accounts.*  Amounts  allocated  to  the 
Fixed  Account  will  be  subject  to  a 
market  value  adjustment  under  certain 
circumstances. 

5.  The  Contract  ofiers  a  death  benefit. 
Prior  to  the  annuity  date,  the  death 
benefit  proceeds  for  each  certificate  are 
equal  to  the  greatest  of  (a)  the  Certificate 
Owner’s  account  value  (plus  or  minus 
any  market  value  adjustment  applicable 
to  the  Fixed  Account),  (b)  the  sum  of  all 
purchase  payments  less  withdrawals 
and  any  premium  taxes  or,  (c)  the 
Certificate  Owner’s  accoimt  value  after 
any  market  value  adjustment  on  the 
most  recent  seven  year  certificate 
anniversary  preceding  the  date  of  death 
adjusted  for  any  payments  and 
withdrawals  since  ffiat  seven  year 
anniversary. 

6.  Subject  to  certain  restrictions. 
Certificate  Owners  may  transfer  all  or 
part  of  their  interest  in  a  sub-account  to 
another  sub-account  of  the  Variable 
Account  or  to  the  Fixed  Account  (if  and 
when  available).  During  the 
accumulation  phase  of  the  Contracts, 
transfers  in  excess  of  six  per  year  may 
be  subject  to  a  transfer  fee  equal  to  the 
lesser  of  2%  of  the  amount  transferred 


*  The  amandmant  that  will  ba  filed  during  the 
notice  period  infill  aubatituta  the  tann  Cartificata 
Owner  where  the  term  Contract  Owner  waa  uaed  In 
the  application. 

*For  additional  information  concerning  the 
Applicanta  and  the  contracta,  aae  Regiatratioa  Noa. 
33-49998  for  the  Variable  Account  and  33-90008 
fat  the  Fixed  Account,  both  of  which  ara 
incorporated  by  reference  into  tha  application. 
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or  $10.  Cunentfy,  tiiere  is  no  traisfer 
diaxge.  After  annuity  pqnnents  begin,  if 
a  variable  annuity  is  seierted,  tbe 
Certificate  Owmer  may  make  four 
traimfcrs  among  aub'^iccounts  per 
Contract  year.  No  transfer  fee  applies 
after  the  annuity  date. 

7.  The  Company  will  deduct  an 
annual  account  be  for  each  certificate 
equal  to  the  leaser  of  (a)  2%  ot  a 
Certificate  Owner’a  account  vahie  or  (b) 
$30.  The  fee  may  be  increased  but  is 
guaranteed  not  to  exceed  the  lesaer  of 
2%  d  the  account  value  or  $60.  After 
the  annuitv  date  an  annual  fee  d  $30 
will  be  deducted  in  equal  installments 
from  eadi  annuity  parent 

8.  Ibe  Company  wul  also  deduct  a 
daily  administrative  dutrge  from  the 
assets  d  eech  sub-account  d  tbe 
Variable  Account  currently  at  an 
effective  annual  rate  d  0.15%  of  tbe 
average  net  aasets  d  the  Variable 
Account  This  diarge  may  be  increesed 
but  will  not  exceed  0.25%. 

0.  Tbe  Company  reserves  the  right  to 
impose  an  annual  fee  not  to  exce^  $25 
for  administrative  expenses  associated 
with  processing  momhly  withdrawals 
under  a  certificate  pursuant  to  a 
systematic  withdrawal  (^>tian  offwed 
under  the  Contract 

10.  Applicants  represent  that  the 
Company  does  not  anticipate  any  profit 
from  the  cha.rges  describe  in 
paragraphs  5-0  ^Mve  and  that  the 
Company  will  deduct  die  administrative 
chai^  in  reliance  upcm  and  in 
compliance  with  Rule  26a-l  under  the 
1940  Act. 

11.  A  contingent  deferred  sales  diarge 
of  up  to  6%  d  the  amount  withdrawn 
will  M  imposed  on  certain  partial 
withdraw^  from  or  surrender  of  a 
Certificate  Owner’s  account  The 
percentage  d  the  charge  varies 
according  to  tbe  numl^  d  certificate 
years  between  the  certificate  year  in 
which  a  payment  was  credited  to  the 
certificate  and  the  certificate  year  in 
which  the  withdrawal  is  made.^  Ibe 
charge  is  equal  to  6%  until  the  second 
certificate  year  after  receipt  of  payment 
has  been  completed,  5%  until  4  years 
are  coanpleted,  4%  for  the  next  two 
years,  2%  after  6  complete  years  and  0% 
after  7  complete  years.  The  amount  of 
any  withdrawal  will  be  deemed  to  come 
first  from  purchase  payments  on  a  first 
in/  first  out  basis  until  all  purdiase 
payments  have  been  withdrawn.  Hie 
ConqMny  guarmiteea  that  the  aggr^te 


*  A  cwtiSnt*  ymr  i*  dw  13-0MBd>  period  from 
the  certificate  date  and  ending  with  the  day  belofe 
die  certifirnaa  annhrwjaqr  and  each  12  aaonth 
period  thwaaOw-ThoiiatcarttacaaiyaarlBraBy 
particniar  puichate  payawnt  ia  Mm  cartificala  year 
in  which  the  perrhaae  pay  aet  to  lecarvad  by  the 
*  Company. 


ctmtingent  ddarred  sales  diarge  will 
never  exceed  6%  d  the  total  purchase 
payments.  After  the  second  certificate 
year,  up  to  10%  of  purchase  payments 
held  1^  than  seven  certificate  yem 
may  be  withdrawn  without  a  duuge. 
AIm,  the  contingent  deferred  salee 
charge  will  not  sp{died  to  deadi 
benefits,  withdiawaW  under  the 
Contract’s  systematic  withdrawal  or 
automatic  peywmA  options,  and  upon 
certain  annuities. 

12.  Premium  taxes  relatiiig  to  a 
particular  certificate  will  be  deducted 
from  pfemiums.  upon  receipt  of 
purchase  payments,  withdrawal, 
surrmider,  payment  d  death  benefits,  or 
annuitizatioD.  No  charges  are  currently 
made  for  federal,  state,  or  local  taxes 
other  than  premium  taxes.  However,  dm 
Company  may  deduct  such  taxea  from 
tbe  Fixed  Account  and  the  VariablB 
Account  in  the  future.  The  Applicants 
acknowledge  th^  the  relief  granted  by 
Rule  26a-2  under  the  Act  not 
apply  to  taxes  other  than  premium 
taxes. 

13.  The  Company  will  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Variable  Account 
and  the  Contracts.  The  charge  b  set  at 
an  annual  maximum  rate  of  1.25%  of 
tbe  net  assets  in  the  Variable  Accoxmt 
Of  that  amount,  approximately  0.65%  is 
estimated  to  be  aiti^table  to  mortality 
risks,  and  approximately  0.60%  is 
estimated  to  oe  attribut^e  to  expense 
risks.  *1116  Comp>any  currently 
anticipates  a  profit  frism  this  charge.  The 
mortality  risk  home  by  the  Compiany 
arises  from  its  contractual  obligation  to 
make  annuity  payments  (determined  in 
accordance  with  the  annuity  tables  and 
other  provisions  contained  in  the 
Contract)  regardless  d  how  long  all 
annuitants  or  any  individual  annuitant 
may  live.  ’The  Ccmpany  also  assumes  a 
risk  in  connectirm  widi  the  payment  of 
death  benefits.  The  expmnse  risk 
assumed  by  the  Comp>auy  is  the  risk  that 
actual  administrative  costs  will  exceed 
the  amount  recovered  throu^  the 
various  administrative  char^ 
described  above. 

Applicants’  Lagal  Analysia  and 
Conditiona 

1.  Applicants  request  exBmp>tion8 
from  sections  26(aM2)(Q  and  27(c)(2)  d 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  from 
the  Vari^le  Account  of  tbe  mentality 
and  exp}ense  risk  charge  under  the 
Contra^.  Sections  26(aK2KC)  and 
27(c)(2),  as  hermn  pwrtinent,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  from  selling  p>modic  {>a]nnent 


pilan  certificates  unless  the  proceeds  of 
bH  piayments  (other  than  sales  load)  are 
deposited  wi&  a  qualified  bank  as 
trustee  or  custodian  and  held  undw 
arrangements  whldb  pnohibit  any 
payment  to  the  depxwitor  or  pitndpMl 
imderwriter  excepit  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
p}erfbrming  bookkeeping  and  other 
administrative  services. 

2.  Applicants  submit  that  the 
Compmny  is  entitled  to  reasonable 
comp)en8ation  for  its  assumption  of 
mortality  and  expiense  rides  and 
represent  that  the  nuntality  and  e)q>en8e 
ri^  diarge  under  the  certificates  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
propier  insurance  charge.  The  Compiany 
also  represents  that  die  charge  of  1.25% 
for  mortali^  and  expiense  risks  is  within 
the  range  of  industry  practice  with 
respied  to  compiardile  annuity  products. 
Applicants  state  that  this  representation 
is  msed  upion  the  Compiany’s  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
considerdion  su^  fadars  as  current 
charge  levels,  the  existence  of  diarge 
level  guarantees,  death  benefit 
guarantees,  guaranteed  annuity  rates 
and  othw  Cratrad  opitions.  The 
Comjiany  will  maintain  at  its 
administrativa  offices,  available  to  tbe 
Commission,  a  memorandum  setting 
forth  in  detail  the  piroducts  analyaed  in 
the  course  of,  and  the  methodoli^  and 
results  of  its  compiarative  survey. 

3.  Applicants  acknowledge  that  the 
proceeds  firom  the  contingent  deferred 
sales  load  may  be  Insuffident  to  cover 
all  costs  relating  to  the  distribution  of 
the  contracts.  Applicants  also 
acknowledge  that  if  a  profit  is  realized 
from  the  mortality  and  expiense  risk 
charm,  all  or  a  piortion  of  such  profit 
maybe  viewed  as  being  ofiset  by 
distribution  expimises  not  rdmbuised  by 
the  contingent  deferred  sales  charge. 
The  Compianv  has  conduded  that  there 
is  a  reasonable  likelihood  that  the 
propiosed  distribution  finandng 
arrangements  will  benefit  the  Variable 
Account  and  the  Certificate  Owners. 
The  basis  for  such  conclusicm  is  set 
forth  in  a  memorandum  which  will  be 
maintained  by  tbe  Comi>any  at  its 
administrative  offices  and  will  be 
available  to  the  Commission. 

4.  Applicants  represent  that  the 
Variable  Account  will  invest  only  in 
underlying  management  investment 
companies  which  imdertake,  in  the 
event  such  company  adopts  any  plan 
under  Rule  12b-l  under  the  1940  Ad  to 
finance  distribution  expenses,  to  have  a 
board  of  diredors  (or  trustees),  a 
majority  of  whom  are  not  interested 
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persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  imder  the  Contracts  meet  the 
standards  in  section  6(c)  of  the  1940 
Act.  In  this  regard.  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretory. 

(FR  Doc.  92-29840  Filed  12-8-92;  8:45  am] 
BiujNa  CODE  aoie-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  8ubmis.sion. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer;  Cleo 
Verfaillis,  Small  Business 
Administration,  409  3rd  Street,  SW.,  5th 
Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer;  Gary  Waxman,  Office 
of  Information  and  R^ulatory  Affairs, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Title;  SBIC  Financial  Reports. 

SBA  Form  No.:  SBA  Form  468.1, 
468.2,  468.3,  468.4. 

Frequency:  Annual. 

Description  of  Respondents:  Small 
Business  Investment  Companies. 
Annual  Responses:  349. 

Burden:  5,933. 

Dated:  December  3, 1992. 

Qeo  Veibillis, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  92-29779  Filed  12-6-92;  8:45  am] 
BtuMo  CODE  nas-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
(Summary  Notice  No.  PE-92-36] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  ot 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  receiv^  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  afreet  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  dochet 
number  involved  and  must  be  received 
on  or  before  December  29, 1992. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Adnhnistration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGC- 

10)t  Petition  Docket  No. _ , 

800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  tne  assigned  regulatory  dofhet 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW.. 


Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mrs.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telrahone  (202)  267-7624. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  and  section 
11.27  of  part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  December  3, 
1992. 


Petitions  for  Exemptiem 

Docket  No.:  27017. 

Petitioner  GE  Aircraft  Engine.  _ 

Sections  of  the  FAR  Afrected:  14  CFR 
21.165(b). 

Description  of  Relief  Sought:  To  allow 
GE  Aircraft  Engine  to  overhaul  32 
CFM56-5C2  certification  flight  test 
engines  (serial  niunbers  740-101 
through  740-132)  using  overhaul 
limits  rather  than  new  evaluation 
limits. 


Docket  No.:  23647. 

Petitioner:  Embry-Riddle  Aeronautical 
University.  _ 

Sections  of  the  FAR  Afrected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
3859,  which  allows  Embry-Riddle 
Aeronautical  University  (ERAU)  to 
recommend  graduates  of  its  Certified 
Flight  Instructor  courses  for 
certification  without  taking  the 
Federal  Aviation  Administration 
flight  tests.  In  addition,  relief  is 
sou^t  to  amend  Exemption  No.  3859 
to  allow  ERAU  an  exemption  from  the 
flight  instructor  written  test  portion  of 
§  141.65. 

Grant,  November  25, 1992,  Exemption 
No.  3859G. 

Docket  No.:  26835. 

Petitioner:  D^air  Tech  of  Texas,  Inc. 

Sections  of  the  FAR  Afrected:  14  CFR 
145.35(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Dynair  Tech  of 
Texas,  Inc.,  to  support  the  Airbus 
A300  series  aircraft  in  a  permanent 
hangar  that  will  enclose  all  of  an 
A300  aircraft  except  the  empeimage. 

Denial,  November  3, 1992,  Exemption 
No.  5558. 

Docket  No.:  26845. 

Petitioner:  Airman  Flight  School,  Inc. 

Sections  of  the  FAR  Afrected:  14  CFR 
141.65. 


Donald  P.  Byme, 

Assistant  Chief  Counsel  for  Regulations. 


Dispositions  of  Petitions 
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Description  of  Relief  Sought/ 
Disposition:  To  allow  Airman  FUght 
School.  Inc.,  to  recammend  graduatee 
of  its  anptond  certification  courses 
for  fli^t  instructor  and  airiine 
transport  pilot  certificates  and  ratings 
with^  having  to  take  the  Federal 
Aviation  Admlolstration’s  written  or 
practical  tests. 

Pamal  Grant,  November  27, 1992, 
Exnnption  No.  5559. 

Docket  No.:  26952. 

Petitioner.  Regional  Airline  Association. 

Sections  of  the  FAR  Afiected:  14  CFR 
61.3  (a)  and  (c).  and  135.95. 

Description  of  Relief  Sougld/ 
Disnoution:  To  permit  the 
estwlishment  ol  special  procedures 
for  Regional  Airline  Assodatioo's 
member  airlines  that  would  enable  an 
operator  to  issue  to  its  flight 
crewmembers,  on  a  tranporary  basis, 
confirmation  of  any  required 
crewmember  certificate  based  on 
information  contained  in  the 
operator’s  approved  record  system. 

Partial  Grant,  November  27, 1992, 
Exemption  No.  5560. 

(FR  Doc.  02-29395  Filed  12-a-02;  8:45  am} 

BHXINO  OOOE  4tie-tS-M 


Organizationa,  Functions,  and 
Authority  Delegations:  Chief  Counsel 
and  Assistant  Chief  Counsel  for 
Litigation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  delegation  of 
authority. 

SUMMARY:  The  FAA  is  giving  notice  of 
a  new  delegafitm  of  authority  from  the 
Administrator  to  the  Chief  Counsel  and 
the  Assistant  Chief  Counsel  for 
Litigation  regarding  dvil  penalty  actions 
under  14  CFR  13.16  and  14  CFR  part  13, 
sulq>art  G.  The  delegation  was  set  forth 
in  a  memorandum  signed  by  the 
Administrator  on  October  27, 1992.  The 
FAA  is  publishing  the  text  of  the 
delegation  so  that  it  is  available  to 
interested  parties.  This  delegation  is 
somewhat  broader  than,  and 
suptBcades.  a  previous  delegaticm  of 
authority  by  tl^  Administrator  by 
memorandum  simed  on  January  29, 
1890,  and  pubhued  in  t]^  Federal 
Register  on  April  20, 1990.  55  FR  15094; 
April  20, 1990. 

FOR  FURTHER  MFORMATNM  CONTACT*. 
James  S.  Dillraan,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  701 
Peimsylvania  Avenue,  NW.,  suite  925, 
Washington,  DC  20004;  telephone  (202) 
376-6441. 

SUPPLEMEKTARV  MFORMATTON:  By 

memorandum  signed  on  January  29, 


1990,  the  Administrator  delegated 
certain  limited  authority  of  the  FAA 
dedsionmaker  to  tibe  Cfoef  Counsel  and 
the  Assistant  Chief  Counsel  for 
Litigation  in  actions  brou^t  under  the 
FAA’s  Civil  Penalty  Demonstration 
Program.  The  text  of  the  delegation  was 
printed  in  the  Federal  Register  on  April 
20, 1990.  55  FR  15094;  April  20, 1990. 

In  light  of  the  enactment  of  the  FAA 
Civil  Penalty  Administrative 
Assessment  Act  of  1992,  Public  Law 
102-345, 106  Stat  923,  the 
Administrate  has  issued  a  new 
memorandum  delegating  limited 
authority  as  FAA  decisionmaker  to  the 
Chief  Counsel  and  the  Assistant  Chief 
Counsd  for  litigation.  The  new 
delegation  supersedes  the  previous 
delegation,  ai^  is  applicable  in  all  dvil 
penalty  acticms  under  14  CFR  13.16  and 
part  13,  subpart  G. 

Based  \^>on  the  Administrator’s 
dedsionmaking  experience  since 
January  20, 1990,  the  Administrator  in 
the  October  29, 1992,  memorandum 
delegated  somewhat  broader  authority 
to  the  Chief  Coimsel  mid  Assistant  Chief 
Counsel  for  Litigatioa.  As  with  the 
earlier  delegation,  the  new  delegation  is 
designed  to  eliminate  the  need  for  the 
Administrator  to  review  and  consider 
minor,  procedural  or  unopposed 
matters. 

The  text  of  the  delegation  of  authority 
signed  by  the  Administrator,  in 
pertinent  part,  is  as  follows:  Under  49 
U.S.C  322(b)  and  14  CFR  13.202, 1 
dele^te  to  the  Chief  Counsel  and  the 
Assistant  Chief  Counsel  for  Litigation 
the  authority  of  the  FAA  decisionmaker 
in  all  dvil  penalty  actions  under  14  CFR 
13.16  and  14  CFR  part  13,  subpart  G.  aa 
follows: 

a.  To  grant  <x  deny  extensions  of  time 
to  file  briefs,  petitions  for 
reconsidwation,  moticms,  and  replies  to 
petitions  for  reconsideration  and 
motions;  to  grant  or  deny  requests  to  file 
additional  briefs;  and  to  approve  or 
disapprove  other  deviations  from. » 
requests  for  changes  in,  procedural 
requirements; 

D.  To  correct  typographical, 
grammatical  and  similar  errors  in  the 
FAA  decisionmaker’s  orders,  and  to 
make  editorial  changes  in  those  orders 
that  do  not  involved  substantive 
matters; 

c.  To  issue  orders  dismissing  appeals 
from  initial  dedsions  upon  request  of 
the  appellant  or  due  to  the  withdrawal 
of  the  complaint;  to  grant  or  deny 
motions  to  dismiss  appeals  from  initial 
dedsions,  or  to  issue  orders  sua  sponte. 
for  feiltue  to  file  a  timely  appeal  or 
failure  to  perfect  an  appeal; 

d.  To  say  the  effecuveness  of 
decisions  and  ordnrs  pending 


reconsideration  by  die  FAA 
dedsionmaker; 

e.  To  issue  oiders  staying,  pending 
}udidal  review,  orders  of  the  FAA 
dedsionmaker,  and  to  consent  to  the 
entry  of  Judidd  stajrs  regarding  sudi 
orders: 

t  To  dismiss  summarily  petitions  to 
reconsider  or  modify  diat  are  repetitious 
or  frivolous; 

g.  To  issue  orders  construing  notices 
of  appeal  or  other  documents  that  meet 
the  requirenaents  for  appeal  Irieb  as 
appeal  briefs,  and  to  set  a  date  for  the 
filing  d  a  rmly  brief. 

The  Chier Counsel  or  the  Assistant 
Chief  Counsel  for  Litigaticn  mav 
redelegate  the  authority  set  forth  diove 
to  tlw  Manager,  Adjudications  Branch. 

Issued  in  Washingtmi,  DC.  on  December  3, 
1992. 

Kenneth  P.  Quinn, 

Chief  Counsel. 

[FR  Doc.  92-29896  Piled  12-8-92;  8:45  am] 
mUJNO  coot  4S1»-t>4l 


Fodaraf  Highway  Adminlatiatton 

Environmanlal  bnfMtot  Statamant: 
Contra  Coata  County  and  Solano 
County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  hi^way  pnqect 
in  Contra  Costa  County  and  SolmKi 
County,  California. 

FOR  FURTHER  mFORMATKM  CONTACT: 

Mr.  John  Schultz,  Chief,  District 
OperationS'A.  Federal  Highway 
Administration,  P.O.  Box  1915, 
Sacramento,  California  95812-1915, 
Telephone:  (916)  551-1314. 
SUPPLEMENTARY  S4FORMATION:  The 
FHWA,  in  cooperation  with  the 
California  Departmant  of  Transportation 
(Caltrans),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposal  to  construct  a  new  Mdge 
across  Carquinez  Strait  at  Interstate  80 
in  the  community  of  Crockett  and  the 
Qty  of  Vallejo  to  replace  the  existing 
West  Carquinez  Bridge  and  relieve 
existing  f^way  congestion  and 
accommodate  projected  traffic  volumes. 
’The  EIR/EIS  will  evaluate  a  new  bridge 
and  its  approaches.  The  project  limits 
will  include  1-80  between  State  Route  4 
in  Contra  Costa  County  and  Interstate 
780  in  Solano  Coimty.  The  scope  of  the 
traffic  study  will  include  1-80  from 
State  Route  4  to  Interstate  680. 
Modifications  to  adjacent  interchanges 
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may  be  required,  and  will  be  considered 
in  the  preliminary  engineering  and 
environmental  studies. 

In  addition,  to  the  above,  alternatives 
under  consideration  include  (1)  taking 
no  action,  (2)  upgrading  the  existing 
facility,  (3)  providing  for  mass  transit 
and  (4)  prodding  for  multi>modal 
transportation  modes  including  bicycle 
and  pedestrian  facilities.  Incorporated 
into  the  studies  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment. 

The  scoping  process  includes  the 
distribution  of  the  Notice  of  Preparation 
to  each  responsible  and  trustee  agency 
pursuant  to  the  California 
Environmental  Quality  Act.  publication 
of  the  notice  of  intent  in  the  Federal 
Register,  and  a  scoping  meeting  to  be 
held  on  December  17, 1992.  This 
scoping  meeting  will  be  advertised  in 
advance  in  local  newspapers. 

Public  meetings  will  also  be  held 
during  the  course  of  the  environmental 
studies  to  inform  and  receive  input  from 
the  public.  A  Draft  Environmental 
Impact  Statement  will  be  circulated  for 
public  and  agency  review  and  comment 
followed  by  a  public  hearing.  Public 
notice  will  be  given  regarding  the  time 
and  place  of  the  meetins  and  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed,  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
previously  provided  in  this  document. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on:  December  2, 1992. 

Mr.  John  Schultz, 

Chief,  District  Operations-A,  Sacramento, 
California. 

[FR  Doc.  92-29859  Filed  12-8-92;  8:45  am) 
BIUJNO  CODE  4ei0-22-H 

Environmental  Impact  Statement; 
Missoula  and  Lake  Counties,  MT 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION;  Notice  of  intent. 

SUMMARY;  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  the 
environmental  impact  statement  being 
prepared  for  a  proposed  highway  project 
in  Missoula  and  L^e  Counties, 

Montana  has  been  expanded  to  include 


a  study  of  various  transportation  options 
in  the  Poison  area. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Paulson,  Environmental  Coordinator, 
Federal  Highway  Administration,  301 
South  Park,  Drawer  10056,  Helena,  MT 
59626-0056;  Telephone:  (406)  449- 
5310;  or  Edrie  Lm  Vinson,  Chief, 
Environmental  and  Hazardous  Waste 
Bureau,  Montana  Department  of 
Transportation.  2701  Prospect  Street, 
Helena,  MT  59620;  Telephone:  (406) 
444-7632. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Montana  Department  of  Transportation 
is  preparing  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
develop  the  US  Highway  93 
transportation  corridor  for  Interstate 
Highway  90  near  Missoula,  Montana  to 
the  City  of  Poison  in  Lake  County, 
Montana.  During  the  scoping  process  it 
was  determined  that  the  EIS  should 
include  a  study  of  transportation 
alternatives  in  the  Poison  area.  Studies 
are  also  being  completed  in  Ronan, 
Arlee,  and  Pablo  areas  as  a  part  of  the 
EIS.  Public  notice  will  be  given  of  the 
time  and  place  of  the  scoping  meetings 
and  public  hearings.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and/or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
F^eral  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  30, 1992. 

Hank  D.  Honeywell, 

Division  Administrator,  Montana  Division, 
Helena. 

(FR  Doc.  92-29781  Filed  12-8-92;  8:45  am] 
BILUNQ  CODE  4ai»-22-M 

DEPARTMENT  OF  THE  TREASURY 

[Number:  19^] 

Directive;  Delegation  to  the  Director, 
Bureau  of  Engraving  and  Printing,  for 
the  Redemption  and  Destruction  of 
Unfit  Currency  and  the  Destruction  of 
Waste  and  Spoiled  Items 

Dated:  December  2, 1992. 


1.  Delegation.  The  authority  and 
lesponsiMlity  delegated  to  the  Treasurer 
of  the  United  States  by  Treasury  Order 
(TO)  135-01,  "Delegation  of  Authority 
and  Reaponaibility  for  Destructicm  of 
Security  Items,"  dated  November  7, 

1988,  for  the  redemption  and 
destruction  of  unfit  currency  and  the 
destruction  of  waste  and  spoiled  items 
produced  in  printing  currency, 
securities,  postage  stamps,  fb^  stamps 
and  the  like,  worn  out  or  obsolete 
plates,  dies,  and  similar  items  and 
materials  are  hereby  delegated  to  the 
Director,  Bureau  of  Engraving  and 
Printing  (BEP). 

2.  RMelegation.  The  Director.  BEP, 
may  redelegate  the  authority  and 
responsibility  delegated  to  that  official 
herein  to  Associate  or  Assistant 
Directors  of  BEP,  who  may  redelegate 
such  authority  and  responsibility  to 
their  subordinates,  as  appropriate.  All 
redelegations  shall  be  in  writing. 

3.  Ptocedures.  a.  Procedures  relating 

to  the  exchange  of  mutilated  currency 
are  set  out  in  chapter  1,  part  100, 
subpart  B  of  title  31,  and  shall  be 

observed. 

b.  To  the  extent  they  are  not 
inconsistent  with  this  directive,  the 
"Regulations  for  the  Destruction  of 
Security  Items"  issued  in  November 
1975  by  the  then  Assistant  Secretary  for 
Enforcement  and  Tariff  Affairs  shall 
apply  and  remain  in  force  until  the 
Director,  BEP,  pursuant  to  this 
delegation,  adopts  new  destruction 
procedures,  following  review  and 
approval  by  the  Treasurer  and  by  the 
Assistant  Secretary  (Enforcement)  for 
security  concerns  as  set  forth  in  TO 
135-01.  The  Director,  BEP,  is  further 
authorized  to  modify  and  adapt  the 
existing  procedures  to  accommodate 
any  redelegations  that  may  occur. 

4.  Office  of  Primary  Interest.  Office  of 
the  Treasurer  of  the  United  States. 

Kata  Todd  Beach, 

Acting  Treasurer  of  the  United  States. 

(FR  Doc.  92-29882  Filed  12-8-92;  8:45  am] 
BKiJNO  CODE  4aiO-aS-M 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION;  Notice. _ 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
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following  infonnation:  (1)  The  title  of 
the  informaticm  collection,  and  the 
Department  form  numberfa),  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Afiairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  «vithin  30  days  of  this 
notice. 

Dated:  November  30, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley, 

Associate  Deputy  Assistant  Secretary  far 
Information  Fesources  Policies  and  Oversight. 

Extension 

1.  REPS  Eligibility  Report,  VA  Form 
21-8941, 

'  2.  The  form  is  u^  to  verify  a  REPS 
(Restored  Entitlement  Program  fcr 
Survivors)  beneficiary’s  entitlement 
factors  such  as  earnings,  marital  status, 
and  status  of  children.  *nie  information 
collected  is  used  to  determine  whether 


the  beneficiary  is  entitled  to  continued 
REPS  payments. 

3.  Individuals  or  households. 

4.  550  hours. 

5. 15  minutes. 

6.  Annually. 

7.  2,200  respondents. 

Reinstatement 

1.  Statement  of  Dependency  of 
Patents,  VA  Form  21-509. 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine  the 
dependency  of  a  parent.  Without  this 
information,  determination  of 
entitlement  would  not  be  possible. 

3.  Individuals  or  households. 

4.  20,000  hours. 

5.  30  minutes. 

6.  On  occasion. 

7. 40,000  respondents. 

(FR  Doc.  92-29795  Filed  12-8-92;  8:45  am] 

eiUlNO  CODE  S320-01-«l 


Infonnation  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Afiairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Afiairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  docmment  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 


respondent;  (6)  the  frequency  of 
response;  and  (7)  an  esUmat^  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  Administration 
(161B3),  Department  of  Veterans  Affidrs, 
810  Vermont  Avenue,  NW., 

Washington,  DC  20420,  (202)  535-7407. 

Comments  and  questions  about  tKe 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  November  30, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalky, 

Associate  Deputy  Assistant  Secretoiy  for 
Infonnation  Fesources  Policies  and  Oversight. 

Reinstatement 

1.  Request  for  and  Consent  to  Release 
of  Medical  Records  Protected  by  38 
U.S.C.  7332,  VA  Form  10-5345. 

2.  The  form  is  used  to  obtain  consent 
of  patients  to  release  treatment 
information  pertaining  to  alcohol  or 
drug  abuse,  sickle  cell  anemia,  and 
infection  with  human 
immunodeficiency  virus  (HIV). 

3.  Individuals  or  households. 

4.  8,069  hours. 

5.  IVa  minutes. 

6.  On  occasion. 

7.  215,170  respondents. 

(FR  Doc.  92-29796  Filed  12-8-92;  8:45  am] 
BIUJNa  CODE  t330-»1-« 
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FARM  CREDIT  ADMINISTRATION 

Fana  Credit  Administration; 

Amendment  to  Sunshine  Meeting 
SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C 
522b(e)(3))  the  Farm  Credit 
Administration  gave  notice  on 
November  12, 1992  (57  FR  53814)  of  the 
regiilar  meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  Novembw  12, 1992.  This 
notice  is  to  amend  the  agenda  for  that 
meeting  to  add  an  item  to  the  closed 
session. 

FOR  FURTHER  MFORMATION  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  MFORMATION:  Parts  Of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  the  meeting  were  closed  to  the 
public.  The  agenda  for  November  12, 
1992,  is  amended  to  add  the  follovring 
item  to  the  closed  session: 

Oosed  Session* 

B.  New  Business. 

2.  FCA  FY 1994  Budget  Submission. 

*  Session  closed  to  the  public— exempt 
pursuant  to  5  U.S.C.  552b(c)(2),  (8)  and  (&). 

Dated:  December  7, 1992. 

Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  92-30073  Filed  12-7-92;  3:16  pm] 
BHJJNQ  CODE  S7W-01-M 


FARM  CREDIT  ADMMtSTRATION 
FARM  CREDIT  ADMINISTRATION  BOARD; 
REGULAR  MEETMO 
SUMMARY:  Notice  is  hereby  given, 
pmsuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  S52b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Bomd 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  December  10, 


1992,  from  10:00  a.m.  until  such  time  as 
the  Board  may  conclude  its  business. 

FOR  FURTHER  INFORMATION  CONTACT. 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 

(703),  883-4003,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  MFORMATION:  Parts  of 
this  meeting  of  the  Board  udll  be  open 
to  the  public  (limited  space  available), 
and  puts  of  this  meeting  will  be  cIosmI 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

B.  New  Business 
1.  Regulations 

a.  Application  Procedures  for  Awarding  of 
Costs  fo  Administrative  Proceeding  (Find). 

b.  Disclosure  to  Shareholdeni  (Proposed). 

Qoaed  Session* 

A.  New  Business 
1.  Enforcement  Actions 


*  Session  dosed  to  the  public— exempt 
pursuant  to  S  U.S.C.  5S2b(c)  (8)  and  (9). 

Dated:  December  7, 1992. 

Cnrtis  M.  Anderson, 

Secretdiy,  Farm  Credit  Administration  Board. 
(FR  Doc.  92-30074  Filed  12-7-92;  3:15  pm] 


FEDERAL  MME  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TME  AND  DATE:  10:00  a.m.,  Thursday, 
December  10, 1992. 

PLACE:  Room  600, 1730  K  Street,  N.W., 
Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  udll  consider  and  act  upon 
the  following; 

1.  Clifford  Meek  v.  Essroc  Corporation, 
Docket  No.  LAKE  90-132-DM  (Issues 
indude  whether  the  judge  erred  in 
concluding  that  Essrrc  discriminated  agdnst 
Meek  in  violation  of  30  U.S.Q  S  815(c).) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(e). 
CONTACT  PERSON  FOR  MORE  MFO:  Jean 
Ellen  (202)  653-5629/(202)  708-9300 


for  TDD  Relay/l-800-877-B330  fm  toll 
free. 

Dated:  December  3, 1992. 

Jean  H.  EUaa, 

Agenda  Clerk. 

[FR  Doc.  92-30085  FUed  12-7-92;  3:36  pm) 
MLUNO  coot  S73»-et-M 


MERIT  SYSTEMS  PROTECnON  BOARD 
TRIE  AND  DATE:  10:00  ajn.,  Friday, 
December  18, 1992. 

PLACE:  Eight  Floor,  1120  Vermont 
Avenue,  NW.,  Waahingttm,  DC  20419. 
STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED:  Internal 
personnel  rules  and  practices. 

CONTACT  PERSON  FOR  ADDITIONAL 
MFORMATION:  Robert  E.  Taylor,  Clerk  of 
the  Board,  (202)  653-7200. 

Dated:  December  7, 1992. 

Robert  E.  Taylor, 

Qerk  of  the  Board. 

(FR  Doc.  92-30030  Filed  12-7-92;  2.09  pm) 
MUJNQ  coot  7400-01-ai 


NATIONAL  CREDIT  UNION  ADMBNSTRATION 

Notice  of  Meetings 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 
December  15, 1992. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  NW.,  Washington,  DC 
20456. 

STATUS:  Open. 

BOARD  BRIEFINQ: 

1.  Central  Liquidity  Facility  Report  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report 

MATTERS  TO  BE  CONSIOEREO: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Co^tmity  Development  Revolving 
Loan  Program  for  Credit  Unions — Notice 
regarding  Applications  for  Participation. 

3.  Final  Amendment:  Part  702,  NCUA’s 
Rules  and  Regulations,  Reserves. 

4.  National  Qedit  Union  Share  Insurance 
Fund  Premium  for  1993. 

RECESS:  10:45  a.m. 

TIME  AND  DATE:  11:00  a.m.,  Tuesday, 
December  15, 1992. 

PLACE:  Filene  Board  Room,  7th  Floor, 
1776  G  Street,  N.W.,  Washington,  D.C 
20456. 

STATUS:  Closed. 

MATTERS  TO  SE  CONSIOEREO: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeti^ 
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2.  Charter  Expansion  Application.  Closed 
pursuant  to  exemptions  (8)  and  (9)(B). 

3.  Central  Liquidity  Facility  Line  of  Credit. 
Closed  pursuant  to  exemptions  (4)  and 
(9)(A)(ii). 

4.  Request  from  Corporate  Federal  Credit 
Union  for  Waiver  under  Section  704.2, 
NCUA's  Rules  and  Regulations.  Qosed 
pursuant  to  exemption  (8). 

5.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (6),  (7),  (8),  (9)(A)(ii), 
and  (9)(B). 

6.  Personnel  Actions.  Qosed  pursuant  to 
exemption  (2). 

FOR  MORE  MFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  92-30029  Filed  12-7-92;  2:08  pml 
BI  LUNG  CODE  753S-01-M 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  December  7, 14,  21,  and 
28, 1992*. 

PLACE:  Commissioners*  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  7 

Monday,  December  7 
9:30  a.m. 

Briefing  on  License  Renewal  Rulemaking 
Issues  (Public  Meeting) 

(Contact:  Dennis  Crutchfreld,  301-504- 
1199) 

Tuesday,  December  8 
9:30  a.m. 

Briefrng  on  License  Renewal  Regulatory 
Guidance  Issues  (Public  Meeting) 

(Contact:  Dermis  Ciiitchfreld,  301-504- 
1199) 

11:30  a.tiL 

Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Rule  on  Exclusion  of  Attorneys 
from  Interviews  Under  Subpoena 

Friday,  December  1 1 
1:30  a.m. 

Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguardings 
(ACRS)  (Public  Meeting) 

(Contact:  Raymond  Fraley,  301-492-8049) 

Week  of  December  14 — ^Tentative 


Thursday,  December  17 
10:00  a.m. 

Briefrng  on  Role  of  AEOD  in  Oversight  of 
Operating  Reactors  (Public  Meeting) 
(Contact:  Edward  Jordan,  301-492-4848) 
11:30  a.m. 

Afbrmation/Discussion  and  Vote  (Public 
Meeting) 

Friday,  December  18 
10:00  a.m. 

Briefing  by  DOE  on  HLW  Program  (Public 
Meeting 

(Contact:  Linda  Desell,  202-586-1462) 

2:00  p.m. 

Briefing  on  License  Renewal  Industry 
Initiatives  and  Resources  (Public 
Meeting) 

(Contact:  Dennis  Crutchfield,  301-504- 
1199) 

Week  of  Decendwr  21 — Tentative 
Monday,  December  21 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

2:00  p.m. 

Briefing  on  Status  of  General  Atomic- 
Sequoyah  Fuels  Facility  (Public  Meeting) 
(Contact:  Richard  Cunningham,  301-504- 
3426) 

Week  of  December  28 — ^Tentative 

Tuesday,  December  29 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  aimounced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  afiirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recording) — (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  504-1661. 

Dated:  December  4, 1992. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

[FR  Doc.  92-30000  Filed  12-7-92;  10:48  am) 
BILUNO  CODE  7690-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 


Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  December  7, 1992. 

A  closed  meeting  will  be  held  on 
Friday,  December  11, 1992,  at  1:30  p.m. 

Commissioners,  Cotmsel  to  the 
Commissioners,  the  Secretary  to  the 
(Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (S),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  December 
11, 199  2,  at  1:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Litigation  matter. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  George 
Kramer  at  (202)  272-2000. 

Dated:  December  4, 1992. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-30086  Filed  12-7-92;  3:56  pm) 
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DEPARTMENT  OF  COMMERCE 
Interruitional  Trad*  Administration 
[A-588-028] 

Roiier  Chain,  Other  Than  Bicycie,  From 
Japan;  Firuii  Results  of  Antidumping 
Duty  Administrative  Review 

Correction 

In  notice  domiment  92-28822 
beginning  on  page  56319  in  the  issue  of 
Friday,  November  27, 1992,  make  the 
following  corrections: 

On  page  56321,  in  the  third  column, 
in  the  table,  under  “Margin  (percent)”, 
in  the  fifth  entry  "11”  should  read 
"0.11”  and  in  the  eighth  entry  "(')” 
should  road  0.00”. 

BtUINQ  COOC  160S-01-0 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[DockM  No.  NRTL-1-91] 

Wamock  Hersey  International,  Inc. 

Correcfjon 

In  notice  document  92-27885 
beginning  on  page  54423  in  the  issue  of 


Wednesday,  November  18, 1992,  on 
page  54423,  in  the  third  column,  under 
DATES,  in  the  third  line,  "November  18, 
1992.”  should  read  "January  19, 1993.” 

BHJJNO  COOC  1MS-S1-0 


DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

29  CFR  Part  470 

RIN  1294-AA06 

Obligations  of  Federal  Contractors  and 
Subcontractors;  Employee  Rights 
Concerning  Payment  of  Union  Dues  or 
Fees 

Correction 

In  rule  document  92-26664  beginning 
on  page  49588  in  the  issue  of  Monday, 
November  2, 1992,  make  the  following 
corrections: 

f 470.3  [Corrected] 

On  page  49596,  in  the  2d  column,  in 
§  470.3(a)(1),  the  1st  word  "Any”  is 
corrected  to  read  "No”;  and  in  the  third 
column,  in  paragraph  (b),  in  the  8th  line 
remove  the  comma  following  "interest”. 

BHJJNO  CODE  160S-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  73 

[Airspace  Docket  No.  92-AWP-131 

Establishment  of  Temporary  Reatricted 
Area  R-2540;  Capay,  CA 

Correction 

In  rule  document  92-26546  beginning 
on  page  49389  in  the  issue  of  Monday, 
November  2, 1992,  make  the  following 
correction: 

173.25  [Corrected] 

On  page  49390,  in  the  second  column, 
under  §  73.25,  in  restriction  area  R-2540 
Capay,  CA,  in  the  second  line, 
"23*45'22''”  should  read  "38*45'22''”. 

BHJJNO  COOE  1S06-01-0 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
49  CFR  Part  23 

[OST  Docket  48478;  Notice  92-26] 

RIN  210&-AB92 

Participation  by  Disadvantaged 
Business  Enterprise  in  Department  of 
Transportation  Programs 

AGENCY:  Department  of  Transportation, 
Ofiice  of  the  Secretary. 

ACTK)N:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  proposed  rule  would 
revise  the  Department’s  implementing 
regulations  for  its  disadvantaged 
business  enterprise  (DBE)  program.  This 
statutory  program  is  intended  to  provide 
contracting  opportimities  for  small 
businesses  owned  and  controlled  by 
socially  and  economically 
disadvantaged  individuals  in  the 
Department’s  highway,  mass  transit,  and 
airport  financial  assistance  programs. 
The  proposed  rule  would  clarify 
regulatory  provisions  and  revise 
program  elements  in  light  of  the 
Department’s  experience  in 
administering  the  program  since  1980. 
DATES:  Comments  should  be  received  no 
later  than  March  9, 1993.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Interested  persons  should 
send  comments  to  Docket  Clerk,  Docket 
No.  48478,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  4107,  Washington,  DC  20590.  We 
request  that,  in  order  to  minimize 
burdens  on  the  docket  clerk’s  staff, 
commenters  send  three  copies  of  their 
comments  to  the  docket.  Commenters 
wishing  to  have  their  submissions 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  'The  docket  clerk  will 
date  stamp  the  postcard  and  return  it  to 
the  commenter.  Comments  will  be 
available  for  inspection  at  the  above 
address  horn  9  a.m  to  5:30  p.m., 

Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistfmt 
General  Counsel  for  Regulation,  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  10424,  Washington,  DC  20590. 
(202)  366-9306  (voice);  202-755-7687 
(TDD). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Transportation  has 
had  for  twelve  years  a  policy  of  assisting 
businesses  owned  and  controlled  by 


minorities  and  women  in  participating 
DOT  financial  assistance  programs. 

Some  of  the  Department’s  operating 
administrations  had  minority  business 
proraams  beginning  in  the  late  1970s. 

Ine  Department  published  the 
original  49  CFR  part  23  in  1980.  The 
regulation  reqiiired  goals  to  be  set  for 
businesses  owned  or  controlled  by 
members  of  minority  groups  and  women 
(MBE/WBE).  This  original  regulation 
has  been  amended  several  times.  In 
1981,  we  dropped  a  “conclusive 
presumption’’  provision  (which  said 
that  if  one  bidder  met  an  MBE  goal,  then 
it  was  conclusively  presumed  that 
bidders  who  failed  to  meet  the  goal  had 
failed  to  make  adequate  good  faith 
efforts,  and  consequently  could  not 
receive  the  contract)  ana  substituted  the 
present  "good  faith  efforts’’  approach,  in 
which  a  contractor  may  either  meet  the 
goal  or  demonstrate  good  faith  efforts.  In 
the  same  year,  the  Department 
expanded  the  definition  of  “Hispanic" 
to  include  persons  with  origins  in  Spain 
and  Portugal. 

In  1983,  Congress  enacted  the  first 
statutory  disadvantaged  business 
enterprise  (DBE)  provision.  This 
provision  required  the  Department  to 
ensure,  except  as  the  Secretary 
determined  otherwise,  that  not  less  than 
10%  of  the  funds  authorized  for  the 
highway  and  transit  financial  assistance 
programs  be  expended  with  DBEs. 

Under  the  1963  statute,  members  of 
several  minority  groups  were  presumed 
to  be  socially  and  economically 
disadvantaged:  women  were  not.  The 
Department  amended  its  rule  to  create  a 
DBE  program  for  Federal  Highway 
Administration  (FHWA)  and  Federal 
Transit  Administration  (FTA;  formerly 
the  Urban  Mass  Transportation 
Administration)  programs.  Federal 
Aviation  Administration  (FAA)  and 
Federal  Railroad  Administration  (FRA) 
programs. 

In  1987,  Congress  reauthorized  and 
amended  the  statutory  DBE  program.  In 
this  legislation.  Congress,  added  women 
to  the  groups  presumed  to  be 
disadvantaged.  In  separate  legislation. 
Congress  added  an  identical  provision 
applying  to  the  FAA’s  airport  grant 
program.  The  Department’s  1987 
amendments  to  part  23  added  FAA 
programs  to  the  DBE  portion  of  the  rule 
and  established  a  single  DBE  goal,  for 
firms  owned  by  women  and  minority 
group  members. 

As  a  result  of  these  changes,  part  23 
has  become  something  of  a  patchwork. 
The  regulation  should  be  clarified  to 
reflect  program  changes  since  1980. 
Also,  the  Department  has  over  twelve 
years  of  experience  in  implementing 
part  23,  which  has  showed  us  where 


clarification  of  the  Department’s  Intent 
would  be  helpful,  and  where  recipients 
and  other  participants  in  the  program 
may  have  misimderstood  or 
misinterpreted  portions  of  the 
regulation. 

For  these  reasons,  the  Department  is 
proposing  to  revise  part  23.  'This 
revision  is  not  intended  to  change 
radically  the  basic  structure  of  the 
program.  However,  this  revision  is 
intended  to  create  a  clearer  regulation 
that  deals  explicitly  with 
implementation  problems  in  the 
program. 

Section  by  Section  Analysis 

This  portion  of  the  preamble 
describes  each  section  of  the  proposed 
revision  to  part  23,  highlighting  changes 
between  the  existing  rule  and  roe 
proposed  revision  and  stating  the 
rationale  for  changes  the  Department 
proposes  to  make. 

Section  23.1  Purpose 

The  purpose  of  the  part  is  to  carry  out 
the  applicable  statutes  that  provide  the 
basis  for  the  DBE  program.  The  section 
refers  to  a  separate  statute  concerning 
DBE  participation  in  airport 
concessions.  The  section  notes  that  the 
DBE  program  is  intended  to  provide 
appropriate  flexibility  with  respect  to 
establishing  and  meeting  DBE  goals. 

This  section  would  delete  references  to 
MBE  and  WBE  participation  and 
references  to  the  statutory  for  the 
original  MBE/WBE  program.  Given 
specific  Congressional  authorization  for 
the  DBE  program,  references  to  other 
statutes,  (e.g..  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  parallel  provisions  in 
DOT  grant  program  statutes)  are  no 
longer  necessary. 

The  Department’s  policy  encourages 
the  formation  and  growth  of  new  and 
existing  DBEs  by  providing  the 
maximum  practical  opportunity  to 
compete  for  and  participate  in  DOT’S 
financial  assisted  programs.  The 
Department  seeks  to  create  an 
environment  where  eligible 
entrepreneurs  are  afforded  the 
opportunity  to  realize  the  full  economic 
benefits  of  DOT  funded  and  assisted 
procurement  opportunities.  It  will  do  so 
by  providing  goals  not  less  than  10 
percent  of  the  funds  authorized  for  DOT 
assisted  programs  and  by  assisting  their 
development  of  DBE  firms.  The 
Department  is  working  so  that  former 
DBE’s  will  function  as  full-fledged 
participants  in  the  free  enterprise 
system,  capable  of  gaining  their  fair  and 
reasonable  share  of  transportation 
business  activity  without  the  help  of  a 
DBE  program. 


Federal  Register  /  Vol.  57.  No.  237  /  Wednesday,  December  9,  1992  /  Pn^>osed  Rules  5i 


Section  23.3  ApplicabiHty 

There  would  be  two  principal  changes 
from  the  current  regulation.  First,  the 
section  would  refer  to  the  statutory  FAA 
program  for  airport  concesuonaires. 
Second,  it  would  delete  reference  to 
programs  of  the  Federal  Railroad 
Administration.  The  FRA  is  the  only 
major  DOT  grant  agency  not  now 
covered  by  a  DBE  statute.  The  FRA  has 
separate  statutory  authority  fat  an  MBE/ 
WBE  program  and  has  its  own 
implementing  regulations  (49  CFR  part 
265).  FRA  would  continue  to  op^te 
imder  those  rules. 

Section  23.5  Definitions 

The  NPRM  proposes  a  number  of 
changes  to  the  definitions  section.  The 
definitions  of  affirmative  action  and 
applicant  would  be  dropped;  a 
definition  of  affiliate  would  be  added. 
The  definition  of  joint  vrature  would  be 
expanded  for  greater  clarity.  The 
definition  of  minority  is  no  longer 
needed  in  the  rule  and  would 
deleted.  A  definition  of  disadvantaged 
business  enterprise,  similar  to  that  in 
the  existing  subpart  D.  would  be 
substituted  for  the  obsolete  definitirm  of 
minority  business  enterprise.  A  new 
definition  of  “good  faith  efforts**  would 
also  be  added. 

A  definition  of  “small  business 
concern,"  similar  to  that  in  the  existing 
Subpart  D.  is  in  the  new  definitions 
section.  It  notes  that  a  business  is  not 
eligible,  even  though  it  meets  SBA  size 
criteria,  if  it  exceeds  the  DOT  statutory 
cap  on  average  annual  gross  receipts. 

This  section  also  includes  a  definition 
of  socially  and  economically 
disadvantaged  individuals,  taken,  with 
minor  modifications,  from  the  existing 
subpart  D.  The  modifications  include 
references  to  certain  countries  (e.g., 
Thailand,  Burma,  Malaysia,  Indonesia 
and  Sri  Lanka)  not  spei^cally  included 
in  the  current  definition.  SBA  has  made 
persons  from  these  countries  eligible  in 
recent  years.  In  future,  any  new  groups 
added  by  SBA  would  automatically 
become  eligible.  A  definition  of  SBA 
would  be  also  added. 

We  also  propose  including  a 
definition  of  “business  opportunity,” 
which  would  replace  the  definition  of 
“lessee"  in  the  current  rule.  Hie 
definition  is  specific  to  the  FTA 
program,  and  includes  contracts  with 
concessionaires  and  similar  business 
opportunities  arising  out  of  an  FTA* 
assisted  program. 

Some  concepts  used  in  the  regulation 
(e.g.,  social  and  economic  disadvantage, 
cmnmercially  useful  function)  are 
explained  in  some  detail  in  the 
regulatory  text  and  the  appendices.  Fw 


this  reason,  the  Repartment  does  not 
believe  it  is  necasrary  to  define  them  in 
this  section.  However,  the  Department 
seeks  comment  on  whether  definitimis 
of  these  mr  other  twms  should  be  added. 

Section  23.7  Discrimination  pmhibited 

This  section,  the  wording  of  which  is 
somewhat  revised,  would  state  a  basic 
prohibition  against  discrimination  in 
contracting.  Hie  statutory  authorities  for 
the  DBE  program  do  not  address  am, 
disability,  region,  or  other  grounm  on 
which  oiher  statutes  may  prohibit 
discriminati<m.  Consequently,  part  23 
does  not  address  these  matters. 

However,  recipients  are  subject  to 
nondiscrimination  requirements  under 
other  statutes  (e.g.,  the  Americans  with 
Disabilities  Act)  in  administering  their 
DBE  programs  as  they  are  in 
implementing  other  programs. 

Section  23.9  Exemptions  and 
interpretations 

The  Department’s  administration  of 
the  DBE  program  has  been  criticized  on 
the  groimd  that  inconsistent  regulatcny 
interpretaticms  and  program  ^dance 
have  confused  recipients  and 
contractors.  A  draft  General  Accounting 
Office  (GAO)  report  makes  this  point 
with  particular  reference  to  certification 
issues.  The  Department  intends  to  form 
an  internal  DBE  Program  Council  as  a 
coordination  mechanism. 

In  any  regulatory  program  involving 
several  di^rent  Department  of 
Transportation  agencies,  coordination 
and  consistency  in  the  application  and 
interpretation  of  regulatory  provisions 
are  essential.  The  same  regulatory 
language  cannot  mean  one  thing  in  the 
highway  program,  something  different 
in  the  transit  program,  and  a  third  thing 
in  the  airport  otomm. 

Consequently,  the  rule  would  make 
clear,  that  before  any  written 
interpretation  would  be  viewed  as  valid 
and  binding,  it  must  be  concurred  in  by 
the  DBE  Program  Council  Each 
interpretation  letter  (or  other  written 
guidance  that  interprets  part  23)  would 
state  that  the  DBE  Program  Council  has 
concurred  in  the  interpretation  and  that 
the  interpretation  is  effective  throughout 
the  DOT  DBE  program.  This  language 
would  ensure  for  example,  that  if  the 
FAA  interprets  a  part  23  provision  in 
the  context  of  the  airpcut  program, 
interested  parties  in  the  highway  or 
transit  program  will  know,  with 
certainty,  &at  the  interpretation  applies 
to  them  as  well. 

Typically,  requests  for  exemptions  to 
Office  of  the  Sectary  rules  are 
processed  undw  the  provisicms  of  49 
CFR  part  5.  However,  it  is  likely  that 
most  requests  for  exemption  pert 


23  will  arise  firom  parties  who  typicaUy 
deal  directly  with  an  operating 
administraticm.  Each  of  the  th^ 
operating  administrations  may  consider 
such  exmnption  requests  and  grant  or 
deny  them,  again  with  the  DBE  Program 
Council’s  concurrmice. 

The  criteria  for  considering 
exemption  requests  are  the  same  as 
those  used  to  make  decisions  on 
exemption  requests  imder  49  CFR  part 
5.  Firk.  the  request  must  be  based  on 
special  or  exceptional  circumstances.  It 
is  not  appropriate  to  grant  an  exemption 
on  the  basis  of  circumstances  that  are 
likely  to  be  repeated  or  result  in  carving 
out  a  generally  applicable  exception  to 
a  rule.  Relief  in  very  particularized 
circumstances  is  the  aim;  for  more 
generally  applicable  relief,  an 
amendment  to  the  rule  is  the  proper 
course.  Second,  the  exemption  must  be 
based  on  circumstances  not 
contemplated  as  part  of  the  rulemaking. 
Sometimes,  a  particular  party  will  wish 
that  a  rulemaking  decision  had  been 
different  However,  if  the  Department 
has  decided  not  to  take  a  certain  course 
in  general,  it  is  not  appropriate  for  the 
Department  to  allow  a  particular  party 
to  take  that  course  through  an 
exemption. 

Section  23.11  Reporting  Requirement 
This  provision  would  require  that 
recipients  report  to  the  concerned 
departmental  element  concerning  DBE 
participation  in  their  DOT  assisted 
contracts.  The  reports  would  be 
quarterly,  imless  the  administrator  of  a 
particular  element  determined 
otherwise.  The  Department’s  Office  of 
Small  and  Disadvantaged  Business 
Utilization  (OSDBU)  has  developed  a 
model  reporting  form  for  use  in  the  DBE 
program.  The  Department  is  seeking 
comment  at  this  time  on  whether 
modifications  to  the  form  should  be 
made  and  whether  a  single  DOT-wide 
form  or  different  forms  for  the  operating 
administrations’  respective  programs 
would  work  better.  For  the  convenience 
of  commenters  the  draft  OSDBU  form  is 
reprinted  at  the  end  of  this  preamble. 
Recipients  should  contact  their 
operating  administration  offices  of  civil 
rights  for  more  information  on  operating 
administration  versions  of  a  reporting 
form. 

Section  23.21  Assurances 
Like  its  counterpart  in  the  existing 
regulation,  this  provision  requires  that 
financial  assistance  agreements  between 
DOT  and  recipients,  and  contracts 
between  recipients  and  contractors, 
contain  assurances  of  compliance  with 
the  regulation.  The  text  of  the 
assurances  has  been  condensed. 
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Section  23.23  DBE  Program 
Requirement 

Instead  of  the  present  two-tier  DBE 
program  requirement,  all  recipients 
above  a  certain  threshold  level  would 
have  to  have  the  same  DBE  program. 

This  program  would  include  a  DBE 
directory,  certification  process  and 
application  of  Part  23  certification 
standards,  efforts  overall  goals,  contract 
goals,  a  good  faith  award  mechanism,  a 
system  for  counting  DBE  participation, 
and  procedures  for  denial  and  removal 
of  certifications.  Other  DBE  program 
elements  include  a  policy  statement,  a 
DBE  liaison  officer,  techniques  to 
facilitate  DBE  participation,  use  of  DBE 
financial  institutions,  a  DBE 
development  program,  and  a 
mechanism  to  ensiire  prompt  payment 
of  DBE  subcontractors  by  prime 
contractors.  The  latter  two  provisions 
are  new. 

DOT  agencies  must  review  and 
approve  recipients’  DBE  programs,  as 
under  the  existing  rule.  The  NPRM 
would  add  a  provision  codifying  the 
existing  interpretation  that  a  recipient 
remains  subject  to  a  requirement  to 
implement  its  program  imtil  DOT  funds 
have  been  expended.  An  annual 
program  update  would  also  be  required. 

One  DBE  program  issue  that  concerns 
the  Department  is  that  of  the  tenure  of 
participating  firms.  Under  the  current 
rule,  a  firm  can  participate  indefinitely, 
as  long  as  it  continues  to  meet  eligibility 
criteria.  While  a  few  firms  may  cease  to 
be  eligible  if  they  grow  to  exceed  SBA 
business  size  criteria,  there  is  no 
“graduation”  provision,  similar  to  that 
which  SBA  has  established  for  its  8(a) 
program.  A  GAO  report  has  also 
mentioned  this  issue  as  an  area  of 
concern. 

Helping  DBE  firms  develop  to  the 
point  where  they  can  compete  in  the 
open  market  is  an  important  aim  of  the 
program.  The  absence  of  a  graduation 
provision  may  make  it  more  difficult  for 
the  Department  to  achieve  that 
objective.  A  few  firms  may  succeed 
within  the  DBE  program  to  the  point 
where  they  limit  opportimities  for  other 
DBE  firms  to  grow.  According  to  FHWA 
figures,  as  few  as  10  firms  in  some  states 
get  over  50  percent  of  the  DBE  work, 
while  only  25  percent  of  all  certified 
firms,  nationwide,  get  any  work  at  all. 

A  graduation  program  could  encourage 
successful  firms  to  move  into  the  open 
market  while  opening  space  in  the  DBE 
proj^m  for  smaller,  start-up  businesses. 

Ine  Department  is  aware  that  a 
graduation  program  would  preclude  the 
participation  of  some  firms  that 
otherwise  meet  DBE  eligibility  criteria, 
which  may  raise  legal  and  policy  issues. 


Nevertheless,  the  Department  seeks 
comment  on  whether  it  should  adopt  a 
graduation  requirement  of  some  kind. 

For  instance,  should  there  be  a 
maximum  number  of  years  a  DBE  firm 
can  ptulicipate  in  the  program,  or  a  limit 
on  the  number  or  dollar  value  of  DBE 
contracts  a  firm  may  receive?  Should 
there  be  a  business  development 
program,  operated  by  the  recipient,  in 
which  DBEs  would  be  required  to 
participate,  at  the  conclusion  of  which 
the  DBEs  would  have  to  compete  in  the 
open  market?  The  Department  seeks 
comment  on  both  the  concept  and  the 
details  of  a  graduation  provision. 

Section  23.25  DBE  Directory 

This  provision  would  retain  the 
existing  DBE  directory  requirement.  The 
Department  has  heard  of  some  instances 
in  which  a  recipient  has  chosen  to 
certify,  or  to  list  in  its  directory,  a  DBE 
firm  as  being  eligible  to  participate  in 
the  DBE  program  only  in  certain 
specified  fields  of  operation.  For 
example,  a  firm  mi^t  be  an  eligible 
DBE  as  a  guardrail  contractor  but  not  an 
eligible  DBE  as  a  traffic  control 
contractor.  This  approach  is  contrary  to 
the  intent  of  the  rule.  The  directory 
listing  of  the  type  of  work  the  firm 
prefers  to  do  is  a  volimtary  listing  on  the 
firm’s  part,  for  the  convenience  of 
readers  of  the  directory.  Nothing  in  this 
section  however  is  intended  to  preclude 
a  recipient  from  having  a 
prequalification  requirement  for  DBE 
firms  where  it  has  such  a  requirement 
for  all  contractors  or  subcontractors. 

Section  23.27  Certification  Process 

Recipients  must  ensure  that  only  the 
eligible  firms  participate  as  DBEs.  The 
proposal  would  make  several  changes  to 
the  current  rule’s  certification  process 
provisions.  One  modification  would 
provide  that  where  a  firm  is  located 
outside  the  geographic  area  in  which  the 
recipient  operates,  the  recipient,  rather 
than  conducting  its  own  site  visit,  could 
rely  on  reports  of  site  visits  performed 
by  other  DOT  recipients. 

Paragraph  (c)(6)  concerns  the 
requirement  that  the  recipient  obtain  or 
compile  a  list  of  the  equipment  owned 
by  or  available  to  the  firm.  ’This  is  not 
intended  to  require  that  firms  own  any 
particular  set  of  equipment;  it  is  only  to 
require  that  whatever  equipment  is 
present  be  listed. 

Paragraph  (c)(7)  proposes  a  new 
requirement.  Owners  of  applicant  firms 
would  have  to  submit  statements  of 
personal  net  worth,  consistent  with  SBA 
rules  on  this  subject.  This  requirement 
is  consistent  with  the  Department’s  DBE 
statutes,  which  reference  SBA 
regulations  in  the  context  of  DBE 


eligibility.  The  Department  proposes 
that  recipients  would  use  the  same  form 
(SBA  Form  413,  Personal  Financial 
Statement)  used  by  applicants  to  SBA’s 
8(a)  program. 

The  purpose  of  the  proposed 
requirement  is  to  give  recipients 
quantitative  information  on  which  to 
l^se  decisions  about  economic 
disadvemtage.  As  explained  further  in 
§  23.29,  if  an  owner’s  net  worth  was 
over  $750,000,  the  recipient  would 
regard  the  presumption  of  economic 
disadvantage  as  having  been  rebutted. 
The  owner  would  still  have  the 
opportunity  to  make  an  individual 
showing  of  economic  disadvantage.  This 
requirement  would  apply  to  all  owners 
of  applicant  firms,  and  the  recipient 
could  not  target  individuals  or  members 
of  certain  groups  for  requests  for  this 
information. 

Paragraph  (c)(8)  requires  potential 
DBEs  to  complete  and  submit  an 
appropriate  certification  form.  A  copy  of 
the  form  (somewhat  revised  from  that 
found  in  Schedule  A  of  the  present  rule) 
is  found  in  appendix  A.  It  will  include 
a  signed  affidavit.  The  Department  seeks 
comment  on  whether  it  should  retain 
this  existing  model  form,  modify  it  in 
various  ways,  or  drop  the  model  form. 
Should  the  use  of  the  form  be  mandated, 
or  should  recipients  be  able  to  modify 
it  at  their  discretion?  (Recipient 
flexibility  and  ease  of  use  for  applicants 
may  be  countervailing  considerations  on 
this  point.)  Any  suggestions  for 
modification  would  be  welcomed.  In 
particular,  we  request  suggestions  based 
on  successful  forms  that  recipients  have 
developed. 

Between  certification  and  a 
subsequent  recertification  review,  that 
changes  to  a  firm  may  occur  that  could 
affect  the  firm’s  eligibility.  For  example, 
the  firm  could  be  sold,  one  owner  could 
buy  out  the  interest  of  another,  a 
business  could  grow  beyond  the  boimds 
of  SBA  size  limits,  or  the  firm  could 
enter  into  a  meaningful  relationship 
with  a  non-DBE  firm.  Paragraph  (d) 
proposes  a  new  requirement  that  firms 
would  have  a  duty  to  report  a  significant 
change  that  could  affect  eligibility. 

One  of  the  most  pervasive  causes  of 
concern  in  the  certification  process  is 
the  necessity  for  firms  seeking  work  in 
more  than  one  jurisdiction  to  make 
multiple  applications  for  certification. 
This  can  result  in  additional  time  and 
expense  for  those  firms.  In  response  to 
this  problem,  paragraph  (e)  proposes 
that,  beginning  3  years  after  the  effective 
date  of  the  revised  rule,  all  recipients 
would  have  to  join  imified  statewide 
certification  programs.  ’The  Department 
make  this  proposal  as  a  way  of  more 
closely  approaching  the  ideal  of  “one- 
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stop  shopping."  Some  states  hawe 
alrMdy  a  statewide  uniform  certification 
{m>gram.  (k  woukl  also  be  possible  for 
a  group  of  states,  as  an  option,  to 
combine  their  resources  into  a  regional 
certification  consortium  as  welL 
Regional  programs  wo\ild  not  be 
mandatory  under  the  proposal, 
however.) 

Once  such  a  unifiied  system  is 
established,  a  firm  wishing  to  work  for 
any  DOT  recipient  in  the  state  would 
apply  to  the  consolidated  ceiti&^tion 
program,  rather  than  to  the  individual 
recipient.  The  certification  from  the 
consolidated  program  would  be 
accepted  by  ail  bOT  recipients  in  the 
state.  The  Department  seeks  conunrat 
about  the  practicability,  advantages,  ot 
potential  msadvantages  of  such  a 
system.  The  Department  ako  seeks 
comment  on  the  lead  time  needed  to 
establish  such  a  system.  Is  three  years  a 
reasonable  time,  or  should  a  longer 
period  (e.^,  five  years)  be  permitted? 

Currently,  the  Department  permits, 
but  does  not  rei^iire,  one  recipi«at  to 
accept  certification  decisions  made  by 
anotW.  This  provision  would  continue 
for  the  present  Ho%vever.  once  unified 
certification  systems  are  in  place,  the 
provision  will  no  longer  be  necessary 
within  a  state.  However,  the  Department 
propf)ses  that  unified  cwtification 
s)rstem8  could,  but  would  not  have  to, 
accept  one  anothm‘8  certifications. 

The  D^artmmit  reco^zes  that  there 
may  be  some  situations  in  which  a  large 
city  may  have  an  unusually  high 
proportion  of  the  certification  activity 
within  its  state  or  region  (ag..  New  York 
Qty).  The  Department  seeks  ccanment 
on  whether  t^  regulaticm  should 
handle  such  situations  in  any  di&rent 
way  under  this  requiremoat  for  uniform 
certification  system.  If  so,  how  should  a 
special  provision  work  and  where 
should  it  be  applied? 

This  section  also  proposes  a  new 
requirement  that  all  c»tific^ons  by  the 
statewide  certification  program  would 
be  precertifications.  That  is,  the  system 
would  take  certification  actions  before 
the  involvement  of  the  potential  DBE  in 
a  particular  contract  was  at  issue.  The 
Department  also  proposes  that,  once  all 
the  information  was  gathered  by  the 
recipient,  it  would  have  60  days  to  make 
a  certification,  lest  inaction  by  the 
recipient  over  a  long  period  oi  time 
pr^dice  the  opportunities  of  firms  to 
participate.  The  Department  seeks 
comment  on  whether  this  is  an 
appropriate  time  limit 

Other  suggestions  have  been  made  to 
deed  with  problems  of  multiple 
certifications.  One  is  a  unifemn 
nationwide  certificatioD  process  run  by 
DOT.  This  approach,  in  ^ 


Department’s  view,  would  probiddy 
result  in  slower,  less  effactiva  service 
even  if  the  Department  had  the 
resources  to  operate  it  Another  idea  is 
"mandatory  reciprocity" — reqpiiring  a 
recipient  to  accept  any  certification 
made  by  another  recipient  This 
approa^  raises  a  serious  concem  about 
the  quality  of  the  CNtification  process. 
That  is.  since  the  quality  of  recipient 
certification  programs  is  likely  to  vary, 
mandatory  r^prodty  could  create  a 
"least  common  denominator”  efiset  in 
which  bad  certifications  drive  out  good. 
The  Department  seeks  comment  on 
whether  limiting  the  scope  of 
mandatory  reciprocity  (e.g.,  to  a  state  or 
remon)  cc^d  mitigate  this  problem. 

During  the  p«i<ra  before  unified 
certification  systems  are  established,  the 
primary  responsibility  for  ewtiiying 
DBEs  remains  with  each  recipient.  Even 
if  another  recipient  or  separate  entity  is 
authorized  by  a  reciprocity  agreement  to 
do  certifications,  the  recipient  must 
keep  the  ultimate  authority  and 
responsibility  to  ensure  that  only 
eli^le  raEs  participate.  The 
Departmmit  also  seeks  comment  on 
whether  a  more  cmtralized  review  erf 
reciprocity  agreements  in  DOT  diould 
take  place. 

*1116  Deparimwit  seeks  comment  on 
whether  recipients  should  process  a 
certification  application  from  an  out-of- 
state  firm  only  if  a  redpiort  or  unified 
certification  system  the  state  in  vdiich 
the  firm  resid^  had  certified  it  first 
The  advantage  of  such  an  ^pproadi 
would  be  that  it  would  mve  the 
redp^t  with  superior  Imowledge  of 
the  redpient  and  its  circumstances  a 
lead  rote  in  making  certification 
decisions.  It  could  also  h^p  to  reduce 
burdens  on  other  redpients.  However, 
out-of-state  firms  may  be  concerned  that 
they  would  be  unduly  burdened  by  this 
approach. 

Section  23^9  Standards  for 
Certification  as  a  DBE 

In  recent  years,  the  application  of  the 
certification  standards  in  S  23.53  of  the 
existing  regulation  has  become  an 
increasingly  contentious  issue.  Some 
parties  have  argued  that  standards  are 
unequally  applied.  In  some  cases,  some 
redpients  appear  to  have 
misundersto^  the  language  and  intent 
of  the  Department’s  certification 
standards.  In  other  cases,  intmpretations 
of  the  standards  have  been  made  that 
difiw  with  the  Department’s  intent  A 
GAO  report  fairly  critidzad  the 
ccmsistency  of  the  Department’s 
guidance  in  this  area.  One  of  the  most 
important  obiectives  of  this  revised 
re^ilaticm  is  to  stde  clear  and 
unmistakable  certification  standards 


that  will  be  applied  as  uitiformly  as 
possible  by  redpients. 

Paragraph  (a)  makes  explidt  two 
important  general  points.  First,  except 
with  resped  to  situations  in  whidi 
social  and  economic  disadvantage  is 
presumed,  the  applicant  has  the  burden 
of  proving,  by  a  preponderance  of  the 
evidence,  that  it  meets  certification 
criteria.  *1116  Department  seeks  conunent 
on  whether  this  is  the  appropriate 
burden  of  proof.  Second  redpients 
should  (ndinarilv  not  m^  deddons 
based  on  single  mdors.  It  is  essential  to 
the  success  of  the  program  that 
certification  decisions  be  based  on 
considering  all  the  facts,  as  a  whole. 
Making  siiigle  fador  dedsions  is 
probably  the  most  important  source  of 
error  in  certification  aedsions. 

The  first  point  that  must  be 
established  is  designated  group  status, 
without  which  a  business  owner  does 
not  benefit  from  the  statutory 
presumption  of  social  and  economic 
disadvantage.  Sometimes,  this  decision 
is  obvious,  and  no  furthw  inquiry  need 
be  made.  Other  times,  however, 
designated  group  status  is  not  clear,  and 
the  redpient  must  make  a  dedsion 
based  on  a  variety  of  fadors,  set  forth  in 
the  rule. 

The  second  area  of  consideratiem  is 
business  size.  The  proposed  language 
explidtly  refwences  the  necessity  of 
meeting  SBA  size  standards,  which 
apply  to  affiliates  of  a  company  as  well 
as  the  company  itself.  The  rule  also 
spedfies  that  a  firm  may  not  exceed  the 
statutory  cap  on  average  gross  receipts, 
a  concept  which  in  turn  is  also  defined 
by  SBA  regulations.  'The  current 
statutory  cap  is  $15.37  millirm.  The 
Department  will  adjust  this  cap  from 
time  to  time  to  refled  inflation. 

Members  of  the  designated  groups  are 
presumed  to  be  sodally  and 
economically  disadvantaged.  A 
presumption  is  a  very  spedfic  legal 
concept  It  means  that  ^m  fad  X,  one 
draws  condusion  Y,  without  making 
any  of  the  intervening  fadual  or  legd 
inquiries  that  would  be  necessary  if  one 
were  making  a  case-by-case 
determination.  When  the  DBE  statute 
says  that  members  of  a  membws  of 
certain  designated  groups  shall  be 
presumed  to  be  sodally  and 
economically  disadvantaged,  the  statute 
commands  (except  in  a  situation  where 
the  presumption  is  rebutted)  that  any 
individual  who  fits  into  one  of  these 
categories  must  be  viewed  as  socially 
and  economically  disadvantaged, 
without  further  inquiry  into  the 
individual  fads  of  his  or  her  situation. 

However,  the  presiunption  of  sodal 
and  economic  disadvantage  is 
rebuttable.  How  is  the  presumption 
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rebutted?  The  proposal  refers  to  the 
statement  of  net  worth.  If  an 
individual’s  net  worth  is  over  $750,000 
(a  figure  drawn  horn  SBA  regulations 
for  eligibility  in  the  8(d)  program),  the 
rule  regards  th^resumption  as  having 
been  rebutted.  Ine  burden  of  proof  then 
shifts  to  the  individual  to  prove 
disadvantage  on  an  individual  basis. 

The  Department  seeks  comment  on  this 
approach. 

The  NPRM  would  clarify  the  place  of 
8(a)  firms  in  the  DBE  program.  A  firm 
certified  by  SBA  imder  its  section  8(a) 
program  has  been  found  by  another 
Federal  agency,  after  a  long  and  detailed 
individualized  inquiry,  to  be  owned  and 
controlled  by  socially  and  economically 
disadvantaged  persons.  However,  that 
an  8(a)  firm  which  exceeds  the  statutory 
cap  on  average  annual  gross  receipts  (or 
which  exceeds  SBA  size  criteria  for  the 
type  of  work  it  would  perform  as  a  DBE) 
is  not  eligible.  The  recipient  could 
inquire,  as  part  of  the  initial 
certification  process,  into  the  average 
annual  gross  receipts  and  business  size 
of  a  firm  to  determine  whether  the  firm 
exceeds  this  cap.  Information  relevant  to 
this  issue  (e.g.,  concerning  affiliates) 
could  also  be  collected  as  part  of  the 
initial  certification  process. 

If  the  recipient  doubts  the  ownership, 
control,  or  disadvantage  of  an  8(a)  firm, 
it  could  bring  these  concerns  to  the 
attention  of  SBA  and  request  a  response 
fi-om  SBA.  The  recipient  could  also 
initiate  a  decertification  proceeding 
against  the  firm,  taking  into  account, 
any  response  received  from  SBA.  The 
Department  plans  to  work  with  SBA  to 
establish  a  procedure  to  facilitate 
communication  between  the  agencies  in 
such  cases. 

In  making  individual  determinations 
of  social  and  economic  disadvantage  for 
firms  not  entitled  to  the  statutory 
presumption,  the  NPRM  tells  the 
recipient  to  use  relevant  SBA 
regulations.  For  the  information  of 
commenters,  the  SBA  regulations  are 
attached  at  the  end  of  this  preamble. 

The  Department  seeks  comment  on 
whether  it  is  appropriate  to  use  these 
rules  for  this  purpose,  and  whether  any 
modifications  are  appropriate. 

The  basic  requirements  for  ownership 
would  remain  unchanged.  The  firm’s 
ownership  by  socially  and  economically 
disadvantaged  individual  must  be  real, 
substantial  and  continuing,  going 
beyond  pro  forma  ownership  of  the  firm 
as  reflected  in  an  ownership  document. 
”1110  proposal  would  make  a  number  of 
clarifications  in  specific  provisions 
related  to  ownership.  Codifying  a  long- 
established  interpretation,  securities 
held  in  trust  could  be  counted  in  some 
circumstances  (e.g.,  where  the 


disadvantaged  owner  exercises  efiective 
control  over  the  business).  The 
Department  seeks  comment  on  how  so- 
called  “living  trusts’’  should  be 
addressed  vmder  this  provision. 

As  under  the  current  rule,  there  must 
be  sufficient  contributions  of  capital  or 
expertise  on  the  part  of  the 
disadvantaged  owner.  However,  the 
NPRM  would  clarify  that  debt 
instruments  from  financial  institutions 
and  similar  organizations  do  not 
necessarily  render  a  firm  ineligible, 
even  if  the  debtor’s  ownership  interest 
is  security  for  the  loan.  In  addition,  it 
would  not  necessarily  render  a  firm 
ineligible  if  the  owner  received  his  or 
her  interest  as  the  result  of  a  transfer 
from  another  disadvantaged  individual 
or  through  inheritance,  a  property 
settlement  in  a  divorce,  or  a  gift. 

The  NPRM  would  establish  new 
special  provisions  for  transactions 
between  spouses.  Assets  (other  than  the 
business  itself)  held  jointly  or  as 
community  property  by  spouses  could 
be  counted  toward  ownership,  the  other 
spouse  irrevocably  renounces  all  rights 
in  the  ownership  interest  as  provided  by 
state  law.  Spousal  cosignature  of  certain 
documents  would  also  not  constitute  a 
ground  to  find  a  potential  DBE  firm 
ineligible,  assuming  other  requirements 
are  met. 

However,  the  recipient  would  have  to 
give  heightened  scrutiny  to  transactions 
in  which  assets  held  in  sole  ownership 
by  one  spouse  are  used  to  acquire  the 
other  spouse’s  ownership  interest  in  a 
firm,  or  in  which  there  is  an 
interspousal  transfer  of  the  business  or 
its  assets.  In  keeping  with  the  principle 
of  avoiding  single  factor  decisions,  such 
a  situation  does  not  automatically 
render  a  firm  ineligible.  However,  it 
should  be  a  “red  flag”  to  recipients  to 
look  very  closely  at  the  ownership  and 
control  of  the  firm  to  ensure  that  it 
meets  eligibility  requirements.  In 
particular,  situations  in  which  evidence 
shows  that  a  non-disadvantaged  man 
has  transferred  an  interest  in  a  business 
to  his  wife  or  other  female  relative 
specifically  for  the  purpose  of  obtaining 
DBE  certification  should  be  reviewed 
closely  by  recipients  to  ensure  that 
ineligible  firms  do  not  participate  in  the 
pro^am. 

The  current  regulation,  and  the  text  of 
the  proposed  regulation  as  well,  say  that 
an  individual  may  make  a  contribution 
of  expertise  as  well  as  of  capital  in 
return  for  its  interest  in  the  business. 
The  NPRM  would  clarify  that  the 
expertise  must  be  in  an  area  critical  to 
the  firm’s  operations  and  specific  to  that 
type  of  business,  as  well  as  documented 
in  the  firm’s  records.  By  specific  to  the 
type  of  business,  we  mean  the  expertise 


must  relate  to  the  substance  of  the  type 
of  work  performed  by  the  firm  (e.g.,  in 
computer  engineering,  systems  analysis 
or  software  design  for  a  computer  fi^, 
in  use  of  explosives  for  a  demolition 
firm)  rather  than  to  generic  business 
administration  expertise  (e.g., 
bookkeeping,  office  management).  'The 
E)epartment  seeks  comment  on  this 
approach,  as  well  as  on  whether 
contributions  of  expertise  should  be 
accepted  at  all. 

With  respect  to  control,  the  proposal 
retains  the  basic  requirement  that  a  DBE 
firm  must  be  an  independent  business. 
An  independent  business  whose 
viability  does  not  depend  on  its 
relationship  with  other  firms,  hi 
determining  independence,  the  proposal 
directs  recipients  to  look  at  the 
relationships  between  the  potential  DBE 
firm  and  other  firms,  their  resources  and 
personnel.  The  recipient  may  consider 
normal  industry  practices  when  making 
determinations  about  independence,  but 
industry  practices  do  not  override 
requirements  of  this  rule.  The 
Department  also  seeks  comment  on 
whether  there  should  be  additional 
restrictions  on  the  activities  of  non- 
disadvantaged  participants  in  the  firm 
(e.g.,  the  non-disadvantaged  owner  must 
not  be  more  than  a  10%  owner  in  a  firm 
in  the  same  or  related  field;  the  non- 
disadvantaged  owner,  within  two  years 
of  the  application,  must  not  be  a  10% 
or  greater  owner,  or  an  officer,  director 
or  manager,  of  a  firm  that  employed  a 
disadvantaged  owner)  of  the  applicant 
firm;  the  spouse  of  a  disadvantaged 
owner  could  not  own  more  than  10%  of 
a  DBE  firm).  The  purpose  of  such 
restrictions  would  be  to  limit  the 
circumstances  in  which  there  was  a 
dependent  relationship  between  the 
DBE  and  former  non-DBE  employers  or 
present  non-DBE  firms.  On  the  other 
hand,  such  provisions  could  create 
additional  burdens  for  DBEs  applying 
for  certification  (e.g.,  having  to  researtdi 
and  present  to  the  recipient  information 
on  the  investments  of  non-DBE 
participants). 

As  under  the  present  rule,  the  socially 
and  economically  disadvantaged  owners 
of  a  DBE  firm  must  possess  the  power 
to  make  day-to-day  as  well  as  longer- 
term  decisions  on  matters  of 
management,  policy  and  operations. 

The  proposal  codifies  the  Department’s 
interpretation  of  this  requirement  that 
an  individual  is  not  required  to  have 
hands-on,  direct  control  of  or  expertise 
in  every  aspect  of  a  firm’s  affairs.  The 
disadvantaged  owners  may  delegate 
various  areas  of  management  or  daily 
operations  to  employees,  regardless 
whether  these  persons  are 
disadvantaged  individuals  themselves. 
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The  disadvantaged  owners  must  be 
able  to  use  intelligently  and  evaluate 
critically  information  presented  by 
employees  of  the  firm  concerning  daily 
operations  and  management.  Especially 
as  organizations  grow  and  become  more 
complex,  many  important  functions  will 
be  delegated.  Also,  in  the  absence  of 
state  or  local  law  compelling  a 
particular  license  or  credential  for  a 
person  controlling  a  firm,  possessing 
such  a  license  or  credenticd  in  itself,  is 
a  requirement  for  certification. 

In  small  private  businesses,  it  is  not 
uncommon  for  the  owner  or  chief 
operating  officer  of  the  business  to  take 
a  low  salary  so  that  more  of  the  firm’s 
revenues  can  be  used  to  develop  the 
business  further.  The  business, 
however,  may  have  to  hire  skilled 
employees  at  higher  salary  rates.  For 
this  reason,  the  proposal  clarifies  that 
differences  in  remuneration  between 
employees  and  disadvantaged  owners, 
while  they  may  be  relevant  to 
determinations  about  control,  are  to  be 
considered  in  the  context  of  industry 
practices  and  company  policies  when 
the  firm  is  being  evaluated  for 
certification.  The  proposal  would  also 
add  that  there  should  be  no  per  se  rule 
prohibiting  participation  of  family 
members  in  a  DBE  firm.  The  ability  of 
an  individual  to  control  a  business  is 
evaluated  in  the  same  way,  regardless  of 
the  presence  or  absence  of  family 
relationships  among  other  people 
involved.  Other  provisions  are  intended 
to  clarify  areas  of  confusion  or 
misunderstanding.  The  proposal 
distinguishes  "commercially  useful 
function”  concept  (to  be  used  only  with 
respect  to  counting  DBE  participation  of 
firms  already  certified)  and  ownership 
and  control,  a  distinction  which  has 
sometimes  eluded  recipients.  Recipients 
may  not  consider  “commercially  useful 
function”  in  determining  whether  a  firm 
should  be  certified.  This  is  consistent 
with  long-established  DOT 
interpretation  of  part  23. 

In  some  cases,  a  firm  has  been 
certified  for  a  number  of  years,  has  lost 
its  certification  because  of  a  perceived 
defect  in  its  ownership  or  control  in  the 
past.  Present-day  ownership  and  control 
matter;  long-term  circumstances  that 
have  no  present  relevance  do  not.  There 
is  no  place  for  a  doctrine  of  "original 
sin”  in  the  DBE  program.  The  proposal 
would  make  this  point  clear. 

The  proposal  would  codify  the 
existing  policy  that  only  for-profit  firms 
are  eligible  to  be  DBEs.  Not  for-profit 
organizations,  even  though  controlled 
by  socially  and  economically 
disadvantaged  individuals,  are  not 
eligible  to  be  certified.  The  reason  is 
that  the  purpose  of  the  DBE  program  is 


to  aid  socially  and  economically 
disadvantaged  entrepreneurs  in  the  for- 
profit  private  sector.  The  Department 
seeks  comment  on  whether  there  is  any 
basis  for  changing  this  policy.  Also,  the 
Department  asks  whether,  if  there  are 
state  laws  that  allow  a  small  for-profit 
firm  to  organize  under  state  not-for- 
profit  corporate  law  (e.g.,  in  order  to 
receive  tax  advantages),  recipients 
should  be  allowed  to  certify  such  firms. 

Under  the  proposal,  a  small  business 
concern  owned  and  controlled  by  one  or 
more  certified  DBE  firms  may  be  an 
eligible  DBE.  ’The  Department  seeks 
comment  on  whether  a  more  restrictive 
provision,  like  that  of  the  SBA  8(a) 
program  (which  limits  an  8(a)  firm  to  a 
10  percent  equity  ownership  role  in 
another  8(a)  firm)  is  appropriate.  Also, 
firms  owned  by  Indian  tribes  or  Alaskan 
native  corporations  may  be  regarded  as 
being  owned  by  socially  and 
economically  disadvantaged 
individuals,  even  if  ownership  may 
formally  reside  in  the  tribe  as  an  entity, 
rather  than  in  individual  members  of 
the  tribe.  Such  a  business  must  meet 
other  criteria  of  the  regulation  (e.g.,  size, 
control).  This  also  codifies  an  existing 
interpretation. 

Section  23.21  Overall  Goals 

The  proposed  provisions  follow  those 
of  current  subpart  D.  The  Department 
seeks  comment  on  whether  the  public 
notice  provision  of  this  section 
continues  to  be  useful. 

Section  23.33  Contract  Goals 

The  contract  goal  provisions  of  the 
proposal  follow  those  of  the  existing 
rule.  As  now,  recipients  are  not  required 
to  set  each  contract  goal  at  the  same 
percentage  level  as  the  overall  goal. 
However,  over  the  period  covered  by  its 
overall  goal,  the  recipient  must  ensure 
that  its  contract  goals  are  set  so  that,  if 
met,  they  will  cumulatively  result  in  the 
recipient  meeting  or  exceeding  its 
roved  overall  goal, 
o  further  the  recipient’s  efforts  in 
maximizing  opportunity  while 
encouraging  eqmtable  distribution  of 
contract  opportimities,  a  recipient  is 
encomaged  to  develop  innovative 
contracting  techniques  to  increase  DBE 
participation  in  DOT  funded  programs. 
For  example,  in  addition  to  the  new 
DBE  Development  Program  proposed  in 
§  23.39,  a  recipient  could  provide  for 
incentive  programs  to  encourage  the 
general  contracting  industry  to 
subcontract  with  responsible  DBEs. 

There  may  be  additional  costs 
associated  with  locating,  selecting, 
utilizing,  training  and  assisting  DBEs, 
for  maintaining  support  records:  and  for 
supplying  all  facilities  and  services  to 


complete  this  DBE  provisions  when  the 
non-DBE  contractor  goes  beyond  the 
minimum  contract  requirements.  'The 
Department  seeks  comment  on  whether, 
in  the  event  that  a  non-DBE  contractor 
seeks  the  contract  goal  requirement,  the 
contractor  should  be  eligible  to  receive 
compensation  for  some  or  all  of  this 
cost,  based  on  documented  evidence  of 
the  DBE  completion  of  the  assigned 
subcontract  work  and  final  pa)rment  to 
the  DBE  subcontractor  for  the  work 
performed.  Such  compensation  could  be 
calculated  based  on  such  factors  as 
number  of  DBEs  participating,  level  of 
participation  exceeding  the  contract 
requirement,  expemded  area  of  DBE 
participation,  etc.  The  Department  seeks 
comment  on  whether  such  an  approach 
would  be  practicable  and  beneficial. 

Over  several  years,  contractors  have 
brought  to  the  Department’s  attention 
what  is  referred  to  as  the  "equitable 
distribution”  problem.  That  is,  DBEs  are 
said  to  cluster  in  certain  low-capital 
intensive  subcontracting  areas,  reducing 
opportunities  for  non-DBE  firms  in 
these  fields.  The  Department  seeks 
comment  on  a  num^r  of  ideas  that  have 
been  suggested  to  address  this  problem: 

(1)  The  recipient  could  set  a  ceiling 
on  DBE  participation  eligible  to  coimt 
toward  goals  in  a  particular  field  or 
fields  on  a  contract  or  set  of  contracts 
to  ensure  that  non-DBE  subcontractors 
were  not  excluded  (e.g.,  no  more  than 
50  or  60  or  75  percent  of  work  in  a  field 
could  be  credited  to  DBE  goals  on  a 
contract). 

(2)  The  recipient  could  set  a  ceiling  of 
this  sort  only  if  DBE  participation  in 
that  field  typically  exceed  a  certain  level 
(e.e.,  90%). 

(3)  The  recipient  could  set  such  a 
ceiling,  but  only  if  it  ensured  that  any 
limitation  on  DBE  participation  in  field 
X  was  made  up  by  participation  in  field 
Y  in  which  DBEs  had  not  participated 
in  large  numbers  in  the  past. 

(4)  Prime  contractors  could  get  "extra 
credit”  for  using  DBEs  in  non- 
traditional  fields.  For  example,  a  firm 
could  get  $1.25  credit  toward  its  goal  for 
every  $1.00  spent  on  a  DBE  in  a  field  in 
which  DBEs  typically  had  low 
participation. 

All  of  these  ideas  appear  to  have 
disadvantages.  They  could  reduce  DBE 
participation  and  in  some  cases,  or 
make  the  achievement  of  statutorily 
mandated  goals  more  difficult  or  raise 
legal  authority  issues.  The  Department 
seeks  comment  on  how  these  or  other 
mechanisms  might  be  established  in  a 
way  that  would  minimize  potential 
disadvantages.  We  also  point  out  that 
the  DBE  development  program 
discussed  below  is  targeted  at  providing 
assistance  to  DBEs  seeking  to  move  out 
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of  the  traditional  areas  in  which  DBEs 
have  worked. 

A  new  provision  would  be  added 
making  explicit  current  policy 
concerning  the  role  of  operating 
administrations  in  oversight  of 
recipient's  contract  goals.  The  operating 
administrations  would  not  necessarily 
to  review  every  contract  goal  a  recipient 
sets.  However,  an  operating 
administration  could  choose  to  review 
any  contract  goal  and  require  that  it  be 
approved  by  the  operating 
administration. 

This  section  also  includes  a  proposed 
provision,  applicable  only  to  the  ITA 
program,  concerning  business 
opportunities  like  concessions  in  transit 
stations.  (The  provision  would  not 
apply  to  FAA  programs,  since  there  is 
a  separate  program  for  airport 
concessions  in  subpart  D.  Also,  it  would 
not  apply  to  FHWA  programs,  because 
FHWA  grantees  appear  seldom  to  have 
business  opportunities  of  this  kind. 
However,  the  Department  seeks 
comment  on  whether  a  similar 
provision  could  usefully  apply  to  the 
FHWA  program.)  FTA’s  experience 
tmder  §  23.43(d)(2)  of  the  current  rule, 
which  requires  recipients  to  submit 
separate  overall  goals  for  lessees,  has 
not  worked  as  well  as  hoped.  Therefore, 
we  propose  that  FTA  recipients  include 
goals  for  DBE  participation  when 
soliciting  competitive  bids  or  proposals 
from  prospective  commercial  levees, 
concessionaires,  etc.  These  business 
opportunities  t3q)ically  result  from,  or 
t^e  place  in  facilities  constructed  with. 
Federal  financial  assistance.  However, 
because  business  opportunities  for 
contracts  of  this  kind  are,  as  such, 
contracts  in  which  FTA  funds 
participate,  DBE  goals  and  participation 
in  this  area  would  be  counted  separately 
from  the  other  goals  and  DBE 
participation  under  part  23. 

Section  23.35  Good  Faith  Efforts 

This  section  states  the  Department's 
continuing  policy  that  recipients  shall 
award  contracts  only  to  a  contractor 
who  meets  the  DBE  contract  goal  or 
demonstrates  that  it  has  made  good  fruth 
efforts  to  do  so.  Appendix  B  sets  forth 
the  kind  of  good  faith  efforts  this  section 
contemplates.  The  proposed  section 
would  have  three  new  elements.  First, 
all  bidders  would  reflect  DBE 
participation  in  their  bid  documents. 
Compliance  with  DBE  requirements 
would  always  be  a  matter  of 
responsiveness.  The  existing  rule 
permits  recipients  to  determine  whether 
to  treat  DBE  compliance  as  a  matter  of 
responsiveness  or  responsibility.  The 
change  is  intended  to  reduce  the 
likelihood  of  “bid  shopping,”  which  can 


adversely  afreet  DBEs,  but  it  could 
increase  burdens  on  unsuccessful 
bidders  for  prime  contracts. 

Second,  a  recipient  would  not  be 
permitted  to  use  more  stringent 
mechanisms  for  contract  award  for  DOT 
assisted  contracts  (e.g.,  a  conclusive 
presumption).  The  proposal  takes  a 
neutral  position  with  respect  to  DBE  set- 
asides,  neither  authorizing  nor 
prohibiting  them.  However,  the  rule 
would  prohibit  recipients  from  using 
group-specific  set-asides  (e.g.,  a  set- 
aside  smely  for  firms  owned  by  Black 
individuals,  as  opposed  to  a  set-aside 
for  all  DBE  firms). 

Third,  the  section  would  prohibit  a 
prime  contractor  from  replacing  a  DBE 
subcontractor  except  where  the  DBE 
breaches  its  contract.  The  prime 
contractor  would  have  to  provide 
written  notice  to  the  recipient.  Good 
faith  efforts  to  find  a  substitute  DBE 
would  be  reemired. 

Appendix  B  lists  matters  recipients 
should  consider  in  receiving 
contractors'  good  faith  efrorts.  One  of 
the  considerations  is  that  extra  costs 
involved  with  finding  and  using  DBEs 
are  not  an  adequate  reason  for  ^ling  to 
meet  a  goal,  so  long  as  these  costs  are 
“reasonable.”  The  Department  seeks 
comment  on  whether  this  provision 
should  be  made  more  specific  (e.g.,  by 
requiring  recipients  to  quantify,  in  their 
bid  documents,  what  a  “reasonable” 
cost  would  be  for  DBE  participation  in 
that  contract). 

Section  23.37  Counting  DBE 
Participation 

This  provision  follows  the  counting 
provisions  of  the  existing  part  23.  There 
would  be  some  clarification  of  the 
concept  of  “commercially  useful 
function”  and  an  explicit  recognition  of 
FHWA's  practice  that  a  DBE  must 
perform  at  least  30  percent  of  the  work 
of  a  contract  with  its  own  forces  to  be 
viewed  as  performing  a  commercially 
useful  function.  In  addition,  we  would 
add  to  prohibit  prime  contractors  from 
counting  DBE  participation  toward 
meeting  its  goal  until  the  DBE  had  been 
paid. 

The  Department  seeks  comment  on 
several  counting  issues.  First,  should 
materials  obtained  by  DBEs  from  non- 
DBE  sources  count  toward  DBE  goals? 
For  example,  a  DBE  steel  erection  firm 
may  have  a  contract  to  obtain  and  install 
a  quantity  of  steel,  which  it  buys  from 
a  large  non-DBE  steel  company.  Should 
the  total  amount  of  the  contract, 
including  the  cost  of  the  steel,  be 
counted  toward  DBE  goals,  or  only  the 
work  performed  by  the  DBE  itself, 
exclusive  of  the  steel?  A  broader 
question  is  whether  any  portion  of  a 


contract  subcontracted  by  a  DBE  to  a 
non-DBE  should  be  counted  toward  DBE 
goals.  That  is,  if  a  DBE  firm  gets  a 
$100,000  sub<x)ntract,  and  then 
subcontracts  $65,000  of  the  work  to  a 
non-DBE,  should  $100,000  or  $35,000 
be  count^  toward  DBE  goals?  (The 
NPRM  proposes  that  the  DBE  could  not 
subcontract  any  portion  of  a  subcontract 
back  to  the  prime  contractor  or  its 
affiliate.)  Finally,  where  a  DBE  is  a 
prime  contractor,  should  the  firm  have 
to  meet  a  DBE  goal  (under  the  present 
rule  it  is  not  required  to  do  so)? 

Section  23.39  Additional  Program 
Elements 

The  program  elements  discussed  in 
this  section  include  a  policy  statement, 
a  DBE  liaison  ofricer,  the  use  of  outreach 
or  supportive  services  techniques,  and 
investigating  the  use  of  DBE  financial 
institutions.  These  elements  are  part  of 
the  current  rule. 

The  NPRM  proposes  a  new  program 
element  to  deal  with  the  apparenUy 
pervasive  problem  of  slow  or  irregular 
payments  by  prime  contractors  to  DBE 
subcontractors.  The  recipient  would  use 
one  or  more  of  five  provisions.  The 
recipient  could  choose  which  options  to 
use;  no  one  of  the  proposed  options 
would  be  mandatory.  The  recipient 
would  include  appropriate  clauses  in  its 
contract  documents  to  make  the 
mechanism  contractually  binding  on  all 
parties.  In  requiring  a  prompt  payment 
mechanism,  the  Department  is  not 
proposing  a  novel  or  imique 
requirement.  For  example.  Federal 
agency  prociirement  is  subject  to  the 
requirements  of  the  Prompt  Payment 
Act. 

The  first  option  would  be  to  establish 
an  alternative  dispute  resolution 
procedure  to  resolve  disputes  between 
primes  and  DBE  subcontractors.  A 
second  approach  would  be  a  prompt 
payment  clause  in  all  contracts, 
including  appropriate  sanctions  for 
failure  to  comply.  A  third  approach 
would  be  a  requirement  that  a  prime 
contractor  obtain  prior  approval  from 
the  recipient  based  on  good  cause,  for 
any  delay  or  postponement  of  the 
payment  of  funds  to  a  DBE 
subcontractor.  A  fourth  option  would  be 
a  procedure  through  which  payments 
owed  to  DBE  subcontractors  be  paid 
directly  to  the  subcontractor  by  the 
recipient,  rather  than  through  the  prime 
contractor.  A  final  approach  would  be  a 
limitation  on  the  ability  of  prime 
contractors  to  draw  down  contract  funds 
without  paying  DBE  subcontractors.  The 
Department  seeks  comment  on  the 
merits  of  these  proposals.  In  particular, 
the  Department  seeks  information  on 
any  non-regulatory,  or  less  prescriptive, 
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approaches  to  the  prompt  payment 
problem  that  commenters  may  wish  to 
suggest. 

Another  new  proposed  element 
would  be  a  business  development 
program.  This  program  would  be  aimed 
at  helping  firms  move  beyond  the 
traditiond  areas  of  DBE  participation. 
Appendices  C  and  D  set  out  proposed 
guidelines  for  this  program  element. 

Each  operating  administration  would 
decide  whether  its  recipients  would  be 
required  to  include  this  element  (e.g.,  on 
the  basis  of  supportive  services  or  other 
resources  available  in  the  respective 
modal  programs). 

The  recipient’s  DBE  program  would 
also  describe  the  means  by  which  the 
recipient  enforces  reqxiirements  on 
subrecipients,  contractors  and 
subcontractors.  The  operating 
administrations  will  oversee  the 
recipients*  enforcement  of  their 
requirements.  As  the  operating 
administration  notifies  a  recipient  of  a 
problem,  the  recipient  would  have  to 
take  remedial  steps.  If  the  recipient  fails 
to  do  so,  the  operating  administration 
could  invoke  available  administrative 
sanctions. 

Section  23.41  Transit  Vehicle 
Manufacturers 

This  provision  is  the  same  as  its 
coimterpart  in  the  existing  DBE 
regulation. 

Section  23.51  Recipients’  Denials  of 
Initial  Requests  for  Certification 

This  provision  and  §  23.53  are 
designed  to  ensure  that  recipients  afford 
adequate  procedural  due  process  to  DBE 
firms  and  develop  an  adequate  record  of 
certification  actions.  The  provisions 
would  reform  and  standardize  existing 
certification  practice. 

When  a  firm’s  initial  request  for 
certification  is  denied,  the  recipient 
must  provide  a  written  explanation  of 
the  reasons,  specifically  referencing 
evidence  in  the  record  that  supports 
each  reason  for  the  denial.  There  must 
not  be  generic  denials;  each  denial  must 
be  supported  by  specific  evidence. 

The  Department  also  proposes  that, 
within  30  days  of  receiving  a  written 
explanation,  a  firm  may  show  to  the 
recipient  that  it  has  resolved  the  specific 
problems  cited  as  reasons  for  the  denial. 
There  would  be  an  informal  opportunity 
to  be  heard.  Mere  paper  changes, 
without  substantive  changes,  would  not 
“cure”  a  defect. 

When  it  denies  certification  to  a  firm, 
the  recipient  would  be  required  to 
establish  a  6-12  month  waiting  period 
before  the  firm  may  reapply  for 
certification.  Many  recipients  already 
follow  this  practice.  The  Department 


seeks  comment  on  whether  the  rule 
should  specify  a  difierent  time  period, 
or  whether,  as  under  the  existing 
regulation,  this  determination  should  be 
left  to  the  recipients’  discretion. 

Section  23.53  Recipients’ Proceedings 
to  Remove  Eligibility 

'This  section  applies  only  to  firms  who 
already  have  a  certification  that  a 
recipient  seeks  to  eliminate.  'This 
section  would  apply  to  any  removal  of 
an  existing  certification,  whether 
originating  with  an  outside  complaint, 
information  provided  by  a  DOT  agency, 
a  recertification  review,  etc.  Like 
§  23.51,  it  is  intended  to  reform  and 
standardize  recipients’  procedures. 

When  a  recipient  receives  a  complaint 
alleging  that  a  currently  certified  fijm  is 
ineligible,  the  recipient  would  first 
notify  the  firm  that  the  complaint  had 
been  filed.  This  written  notice  would 
summarize  groimds  on  which  the  firm’s 
eligibility  is  being  questioned.  The 
recipient  is  not  required  to  accept  a 
general  allegation  that  a  firm  is 
ineligible  and  could  not  propose 
decertification  based  on  an  anonymous 
complaint.  This  provision  is  not 
intended  to  interfere  with  the 
Department  of  Transportation  Inspector 
General’s  “Hotline,”  which  could 
continue  to  receive  anonymous 
complaints.  A  recipient  could  institute 
its  own  investigation  based  on 
information  &‘om  the  Hotline  or  other 
sources,  even  if  anonymous. 

The  recipient  would  then  review  all 
available  information  and  conduct  an 
additional  investigation,  if  needed.  If 
the  recipient  determined,  based  on  this 
review,  that  there  is  reasonable  cause  to 
believe  that  the  firm  is  ineligible,  the 
recipient  would  provide  written  notice 
to  the  firm  that  the  recipient  proposes 
to  find  it  ineligible,  setting  forth  the 
reasons  for  the  proposed  determination. 
If  the  recipient  determines  that  there  is 
not  reetsonable  cause,  it  notifies  the 
interested  parties  of  this  determination. 
All  statements  of  reasons  for  findings  on 
this  issue  of  reasonable  cause  would 
have  to  specifically  reference  evidence 
in  the  record  on  which  the  finding  is 
based. 

A  recipient  may  also  come  to  question 
the  eligibility  of  ^e  firm  based  on  its 
own  recertification  review  or  other 
investigation.  The  recipient  would 
follow  the  same  reasonable  cause  notice 
procedure.  The  NPRM  would  also 
modify  an  exiting  Part  23  provision  that 
allows  the  Department  to  suspend  a 
certification  pending  a  certification 
review.  In  the  proposal  the  Department 
could,  after  notifying  the  recipient  and 
the  firm,  direct  a  recipient  to  suspend  a 
certification  of  a  firm  and  to  open  a 


removal  of  eligibility  proceeding.  The 
Department  seeks  comment  on  whether 
such  a  provision  is  advisable  or  whether 
a  milder  remedy  (e.g.,  a  request  by  the 
Department  for  the  recipient  to  conduct 
a  recertification  review)  would  be  better. 

Once  a  recipient  notifies  a  firm  that  it 
has  foxmd  reasonable  cause,  the 
recipient  must  give  the  firm  an 
opportimity  for  a  hearing.  The  recipient 
has  the  burden  of  proving  by  a 
preponderance  of  evidence,  that  the 
firm  does  not  meet  certification 
standards.  The  Department  seeks 
comment  on  whether  this  is  the 
appropriate  burden  of  proof.  A  complete 
record  of  the  hearing  must  be 
maintained.  A  firm  may  also  elect  to 
present  information  and  enguments  in 
writing,  without  going  to  a  hearing. 

One  of  the  most  important 
components  of  due  process  in  any 
administrative  proceeding  is  the 
separation  of  fimctions.  If  a  proceeding 
is  to  be  fair,  the  “prosecutor”  and 
“judge”  cannot  be  the  same  person  or 
office.  The  recipient  can  provide  for 
separation  of  functions  in  a  number  of 
ways.  For  example,  a  decision  can  be 
made  by  an  Administrative  Law  Judge. 
An  official  of  the  state  or  local  agency 
involved,  who  is  outside  the  DBE 
program  office,  can  be  designated  as  the 
decisionmaker,  while  the  DBE  program 
office  takes  advocate  role.  However,  the 
separation  of  functions  is  accomplished, 
it  is  crucial  that  the  decisionmaker 
cannot  be  the  same  as,  subject  to 
influence  by  or  under  the  direction  of 
the  office  proposing  to  remove  the  firm’s 
eligibility. 

As  the  proponent  of  the  removal  of  a 
certification,  the  recipient  (i.e.,  the 
office  acting  as  the  “prosecutor”)  always 
bears  the  ultimate  biirden  of  persuasion 
that  the  firm  is  ineligible.  When  the 
recipient  makes  a  “reasonable  cause” 
determination,  however,  a  burden  of 
going  forward  with  evidence  concerning 
its  el^ibility  shifts  to  the  firm. 

In  raimess  to  firms  whose  eligibility  is 
in  question,  the  NPRM  proposes  that  a 
decision  to  remove  eligibility  could  be 
based  only  on  changes  in  circumstances 
since  the  time  of  the  recipient’s  most 
recent  certification  of  the  firm,  on 
information  that  has  been  fraudulently 
concealed  or  misrepresented  in  previous 
certification  reviews,  or  in  order  to  be 
consistent  with  changes  in  part  23  itself. 
The  intent  of  this  provision  is  to  prevent 
the  situation  in  which  a  firm  is  deceitful 
based  on  a  changed  view  by  the 
recipient  of  the  same  facts  that  earlier 
lead  to  the  firm’s  certification.  The 
recipient  could,  however,  decertify  a 
firm  if  the  recipient  made  a  documented 
finding  that  its  previous  decision  had 
been  clearly  erroneous  (e.g.,  because  a 
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key  piece  of  information  in  the  file  had 
been  overlooked  by  the  previous 
decisionmaker). 

Under  the  proposal,  recipients  must 
provide  firms  a  letter  setting  forth  the 
decision  in  an  eligibility  proceeding, 
including  specific  references  to  the 
evidence  in  the  record  that  support  each 
reason  for  the  decision.  The  notice 
would  also  inform  the  firm  of  the 
consequences  of  the  recipient's  decision 
and  of  the  availability  of  an 
administrative  appeal  to  DOT. 

Section  23.55  Administrative  Appeals 
to  the  Department  of  Transportation 

Under  §  23.55  of  the  existing  DBE 
regulation,  persons  dissatisfied  with 
recipients'  certification  decisions  may 
take  an  administrative  appeal  to  the 
Depeirtment  of  Transportation.  The 
existing  provision  does  not  set  forth 
procedures  for  these  appeals,  however. 
The  proposed  section  would  remedy 
this  problem. 

The  proposal  provides  that  any  firm 
which  is  denied  certification,  or  whose 
eligibility  is  removed  by  a  recipient,  or 
before  owner  is  determined  not  to  be  a 
member  of  a  designated  disadvantaged 
group  or  concerning  which  the 
presumption  of  disadvantage  has  been 
rebutted,  may  make  such  an  appeal. 

(The  complainant  in  an  ineligibility 
complaint,  where  the  recipient  does  not 
remove  the  firm's  eligibility,  may  also 
appeal.  A  DOT  operating  administration 
may  initiate  such  a  proceeding  in 
certain  circumstances,  as  well.)  Actions 
by  a  recipient  that  deny  an  individual 
the  benefit  of  the  presumption  of  social 
and  economic  disadvantage  may  also  be 
appealed  luider  this  section. 

As  under  the  present  regulation,  a 
recipient's  decision  would  remain  in 
effect  pending  the  Department's 
decision  on  appeal,  llie  Eiepartment 
seeks  comment  on  whether  there  should 
be  a  provision  allowing  the  Department 
to  stay  the  effect  of  a  recipient’s 
determination  while  an  appeal  is 
pending.  An  appeal  would  have  to  be 
made  in  writing  within  90  days  of  the 
recipient’s  decision. 

The  Department  would  have  to  make 
a  decision  based  solely  on  the 
administrative  record,  which,  under 
§§  23.51  or  23.53,  the  recipient  will 
have  developed  before  m^ng  its  own 
decision.  The  Department  does  not 
make  a  de  novo  review  of  the  matter, 
and  DOT  would  not  hold  a  hearing. 

DOT  could,  however,  supplement  the 
record  with  relevant  information  made 
available  by  the  DOT  Office  of  Inspector 
General,  other  law  enforcement 
authorities  the  firm,  the  recipient,  and 
other  sources. 


After  reviewing  the  record,  DOT 
would  uphold  the  recipient's  decision  if 
it  is  supported  by  substantial  evidence 
and  consistent  with  part  23.  The 
Department  seeks  comment  on  whether 
the  "substantial  evidence"  standard  of 
review  is  appropriate  here,  or  whether 
an  alternative  standard,  such  as 
"arbitrary  and  capricious,"  would  be 
better.  If  the  recipient's  decision  did  not 
meet  the  standard  of  review,  the 
decision  of  the  recipient  would  be 
reversed.  The  Department  would  have 
the  option  of  sending  the  record  back  to 
the  recipient  for  additional  information 
if  it  appeared  to  be  incomplete.  The 
Department  could  not  uphold 
recipients’  decisions  based  on  pounds 
not  specifically  articulated  in  those 
decisions.  That  is,  the  Department’s  job 
is  not  to  search  for  reasons  to  uphold 
decisions;  rather,  it  is  to  evaluate  the 
reasons  for  decisions  given  by 
recipients.  Again,  written  notice  of  the 
decision  would  have  to  be  provided  to 
interested  persons. 

The  Department  seeks  comment  on 
whether  there  should  be  a  time  limit  on 
its  handling  of  appeals.  If  so  what 
should  it  be?  (The  NPRM  proposes  60 
days.)  What  should  be  the  effect  of  a 
failure  to  meet  the  deadline? 

Section  23.57  Effect  of  Decisions 
.  The  present  rule  leaves  unclear  the 
effect  of  DOT  certification  appeal 
decisions.  The  proposal  would  clarify 
this  matter.  Since  a  determination  under 
section  23.55  is  on  review  of  an 
administrative  record,  and  not  a  de  novo 
determination  on  the  merits,  it  would  be 
binding  only  on  the  recipient  (or  unified 
certification  program)  involved.  The 
recipient  would  take  the  action  directed 
by  the  appeal  decision.  Other  recipients 
could  take  note  of  the  action,  and,  if 
appropriate,  open  an  inquiry  into  the 
firm’s  status.  'There  would  be  no 
automatic  action  taken  as  the  result  of 
the  Department’s  affirmance  or  reversal 
of  anodier  recipient’s  decision. 

The  Department  seeks  comment  on 
whether,  following  a  recipient  or  DOT 
decision  in  a  certification  case,  a  second 
recipient  could  take  action  without 
going  through  its  own  proceeding.  For 
example,  if  State  A  decertifies  a  firm, 
should  State  B  be  able  to  adopt  this 
finding  (and/or  a  DOT  decision 
upholding  the  finding)  and  decertify  the 
firm,  or  should  State  B  have  to  go 
through  its  own  proceeding  to  remove 
eligibility?  The  proposed  regulation 
takes  the  latter  course. 

The  Department  is  concerned  that 
information  about  its  decisions  has  not 
been  readily  enough  available  to 
recipients,  contractors,  and  other 
interested  persons.  The  Department  is 


considering  a  number  of  steps  to 
improve  the  availability  of  decisions. 
These  include  publishing  or  making 
available  substantive  summaries  of 
decisions,  creating  an  index  to  facilitate' 
retrieval  of  decisions  on  various 
substantive  issues,  or  creating  a 
computer  access  system  (analogous  to. 
or  perhaps  added  to,  the  Department’s 
new  Alcohol  and  Drug  Information 
Center  (ADIC)).  The  Department  seeks 
comment  on  the  information  needs  of 
users  and  how  we  might  best  meet  these 
needs. 

Section  23.59  Compliance  With 
Overall  Goal  Requirements 

This  section  emphasizes  that  any 
noncompliance  with  a  part  23 
requirement  may  subject  a  recipient  or 
contractor  to  program  scinctiona 
available  under  the  authority  of  the 
three  operating  administrations.  It  is 
basically  the  same  as  the  present 
provision  on  the  subject. 

Sections  23.61-21.65  Enforcement 
Actions 

Sections  21.61  and  21.63  have  to  do 
with  noncompliance  complaints;  that  is, 
complaints  that  a  recipient  has  failed  to 
meet  its  obligations  under  part  23. 

'These  provisions  are  essentially  similar 
to  those  in  the  existing  part  23  for 
FHWA  and  FTA  programs.  Because,  as 
a  matter  of  statute,  FAA  enforcement 
proceedings  must  comply  with  section 
519  of  the  Airport  and  Airway 
Improvement  Act,  there  would  be  a 
new.  separate  section  for  FAA 
enforcement  actions.  The  current 
procedural  rules  implementing  section 
519  are  found  at  14  CFR  part  13. 

In  §  21.65,  the  proposal  discusses  the 
application  to  the  DBE  program  of  the 
Department’s  suspension  and 
debarment  rules  and  the  Program  Fraud 
and  Civil  Remedies  Act.  The 
Department  seeks  comment  on  whether 
the  reference  to  suspension  or 
debarment  procedures  are  needed,  or 
whether  those  procedures  can  stand  on 
their  own.  Is  there  any  due  process 
problem  with  the  application  of 
suspension  and  debarment  in  the  DBE 
context?  In  addition,  the  Department 
could  suspend  or  revoke  a  certification 
of  a  firm  which  is  indicted  on  the  basis 
of  conduct  related  to  the  DBE  program. 
A  certification  would  be  revoked  upon 
conviction  of  a  criminal  offense  related 
to  the  DBE  program. 

The  Department  also  seeks  comment 
on  what  additional  compliance  and 
enforcement  measures,  if  any,  should  be 
added  to  the  regulation. 
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Section  23.67  Miscellaneous 
Provisions 

This  section  includes  a  requirement  to 
cooperate  with  DOT  and  recipient 
investications  and  a  prohibition  on 
intimidation  and  retaliation,  both  drawn 
from  the  existing  regulation.  It  also 
clarifies  that,  in  response  to  requests  for 
program  information,  the  Department 
wo^d  follow  Freedom  of  Information 
Act  requirements. 

Standards  for  Determination  of  Social 
and  Economic  Disadvantage 

For  information  purpoees,  the 
Department  presents  the  following 
standards  for  determination  of  social 
and  economic  disadvantage,  drawn  from 
Small  business  Administi^on  rules 
(See  13  cm  124.105-124.106).  The 
standards  provide  for  the  following: 

Social  Disadvantage 

(a)  General  Socially  disadvantaged 
individuals  are  those  who  have  bera 
sub|ected  to  racial  or  ethnic  prejudice  or 
cultural  bias  because  of  their  identities 
as  members  of  groups  without  regard  to 
their  Individual  qualities.  The  social 
disadvantage  must  stem  from 
circumstances  beyond  their  control  For 
social  disadvantage  relating  to  Indian 
tribes  and  Alaska  Native  Corporations, 
see  $  124.112(a). 

(b)  Members  of  designated  groups.  (1) 
In  the  absence  of  evidence  to  the 
contrary,  the  following  individuals  are 
presuni^  to  be  socially  disadvantaged: 
Black  Americans;  Hispanic  Americans: 
Native  Americans  (American  Indians, 
Eskimos,  Aleuts,  or  Native  Hawaiians): 
Asian  Pacific  Americans  (persons  with 
orimns  from  Burma,  Thailand.  Malaysia, 
Indonesia,  Singapore,  Brunei,  Japan. 
China,  Taiwan,  Laos,  Cambodia 
(Kampuchea),  Vietnam,  Korea.  The 
Philippines,  U.S.  Trust  Territory  of  the 
Pacific  Islands  (Republic  of  Palau). 
Republic  of  the  Mihail  Islands. 
Federated  States  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  Samoa.  Macao,  Hong 
Kong,  Fiji,  Tonga,  Kiribati,  Tuvalu,  or 
Nauru);  Subcontinent  Asian  Americans 
(persons  with  origins  from  India, 
Pakistan,  Bangladesh,  Sri  Lanka, 

Bhutan,  the  Maldives  Islands  or  Nepal): 
and  members  of  other  groups  designated 
from  time  to  time  by  SBA  according  to 
procedures  set  forth  at  paragraph  (d)  of 
this  section. 

(2)  An  individual  seeking  socially 
disadvantaged  status  as  a  member  of  a 
designated  group  may  be  required  to 
demonstrate  that  he/she  holds  himself/ 
hmself  out  and  is  identified  as  a 
member  of  a  designated  group  if  SBA 
has  reason  to  question  such  individual’s 
status  as  a  group  member. 


(c)  Individuals  not  members  of 
designated  groups.  (1)  An  individual 
who  is  not  a  membOT  of  one  of  the 
above-named  groups  must  establish  his/ 
her  individual  social  disadvantage  on 
the  basis  of  clear  and  convincing 
evidence.  A  clear  and  convincing  case 
of  social  disadvantage  must  include  the 
following  elements: 

(i)  The  individual’s  social 
disadvantage  must  stem  from  his  or  her 
color,  ethnic  (vigin,  grader,  physical 
handicap,  long-term  residence  in  an 
environment  isolated  from  the 
mainstream  of  American  sodety,  or 
other  similar  causa  not  common  to 
small  business  persons  who  are  not 
socially  disadvantaged. 

(ii)  *1^  individum  must  demonstrate 
that  be  or  die  has  personally  sufiered 
social  disadvantage,  not  merely  claim 
membership  in  a  non-desienated  group 
which  could  be  considered  socially 
disadvantaged. 

(iii)  The  mdividual’s  social 
disadvantage  must  be  rooted  in 
treatment  which  ha  or  she  has 
experienced  in  American  society,  not  in 
other  countries. 

(iv)  The  individual’s  social 
disadvantage  must  be  chronic  and 
substantial,  not  fleeting  or  insignificant 

(v)  The  individual’s  social 
disadvantage  must  have  negatively 
impacted  on  his  or  her  entry  into  and/ 
or  advancement  in  the  business  world. 
SBA  will  entertain  any  relevant 
evidence  in  assessing  this  element  of  an 
applicant’s  case.  SBA  will  particularly 
consider  and  place  emphasis  on  the 
following  experiences  of  the  individual, 
where  relevant: 

(A)  Education.  SBA  shall  consider,  as 
evidence  of  an  individual’s  social 
disadvantage,  denial  of  equal  access  to 
institutions  of  higher  education; 
exclusion  from  social  and  professional 
association  with  students  and  teachers; 
denial  of  educational  honors;  social 
patterns  or  pressures  which  have 
discouraged  the  individual  from 
pursuing  a  professional  or  business 
education;  and  other  similar  factors. 

(B)  Employment.  SBA  shall  consider, 
as  evidence  of  an  individual’s  social 
disadvantage,  discrimination  in  hiring; 
discrimination  in  promotions  and  other 
aspects  of  professional  advancement: 
discriminatira  in  pay  and  fringe 
benefits:  discrimination  in  other  terms 
and  conditions  of  employment; 
retaliatory  behavior  by  an  employer; 
social  patterns  or  pressures  which  have 
channelled  the  individual  into 
nonprofessional  or  non-business  fields; 
and  other  similar  fectcos. 

(C)  Business  history.  SBA  shall 
consider,  as  evidrace  of  an  individual’s 
social  disadvantage,  unequal  access  to 


credit  or  capital;  acquisition  of  credit  or 
capital  under  unfavorable 
circumstances;  discrimination  in  receipt 
(award  and/or  bid)  of  government 
contracts;  discrimination  by  potential 
clients;  exclusion  from  business  or 
professional  organizations;  and  other 
similar  factors  vdiich  have  impeded  the 
individiud’s  business  development 

(d)  Socially  disadvantagiea  group 
inclusion — (1)  General.  Upra  an 
adequate  preliminary  showing  to  SBA 
by  representatives  of  an  identifiable 
group  that  the  group  has  suffered 
dironic  racial  or  et^c  prejudice  or 
cultural  bias,  and  upon  the  request  of 
the  representatives  of  the  group  that 
SBA  do  so.  SBA  doall  pumish  in  the 
Federal  Register  a  notice  of  its  receipt 
of  a  request  that  it  consider  a  group  not 
specifically  named  in  paragraph  (b)(1)  of 
this  section  to  have  membOTS  which  are 
socially  disadvantaged  because  of  their 
identification  as  members  of  the  group 
for  the  purpose  of  eligibility  for  the  8(a) 
program.  Ina  imtice  shall  adequately 
identify  the  group  making  the  request, 
and  if  a  hearing  is  requested  on  the 
mattra  and  such  request  is  granted,  the 
time,  date  and  location  at  w^ich  such 
hearing  is  to  be  held.  All  information 
submitted  to  support  a  request  should 
be  addressed  to  the  AA/MSBACOD. 

(2)  Standards  to  be  applied.  In 
determining  whether  a  group  has  made 
an  adequate  preliminary  showing  that  it 
has  suffered  chronic  racial  or  etl:^c 
prejudice  or  cultiual  bias  for  the 
purposes  of  this  regulation,  SBA  shall 
determine: 

(i)  Whether  the  group  has  suffered  the 
effects  of  prejudice,  bias,  or 
discriminatcHy  practices; 

(ii)  Whether  such  conditions  have 
resulted  in  economic  deprivation  for  the 
group  of  the  type  which  Congress  has 
foimd  exists  for  the  groups  named  in  the 
Small  Business  Act;  and 

(iii)  Whether  such  conditions  have 
produced  impediments  in  the  business 
world  for  members  of  the  ^oup  over 
which  they  have  no  control  and  which 
are  not  common  to  all  small  business 
owners.  If  it  is  demonstrated  to  SBA  by 
a  particular  group  that  it  satisfies  the 
alMve  criteria,  SBA  will  publish  the 
notice  described  in  paragraph  (d)(1)  of 
this  section. 

(3)  Procedure.  Once  a  notice  is 
published  under  paragraph  (d)(1)  of  this 
section.  SBA  shall  adduce  further 
information  on  the  record  of  the 
proceeding  which  tends  to  support  or 
refute  the  group’s  request.  Such 
information  may  be  submitted  by  any 
member  of  the  public,  including 
Government  representatives  and  any 
member  of  the  private  sector. 
Informetira  may  be  submitted  in 
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written  form,  or  orally  at  such  hearings 
as  SDA  may  hold  on  the  matter. 

(4)  Decision.  Once  SBA  has  published 
a  notice  under  paragraph  (d)(1)  of  this 
section,  it  shall  afford  a  period  of  not 
more  than  thirty  (30)  days  for  public 
comment  concerning  the  petition  for 
socially  disadvantaged  group  status.  If 
appropriate.  SBA  may  hold  hearings 
within  such  comment  period. 

Thereafter.  SBA  shall  consider  all 
information  received  and  shall  render 
its  final  decision  within  60  days  of  the 
close  of  the  comment  period.  Such 
decisions  shall  be  published  as  a  notice 
in  the  Federal  Register.  Concurrent  with 
the  notice.  SBA  shall  advise  the 
petitioners  of  its  final  decision  in 
writing.  If  appropriate.  SBA  shall  amend 
this  regulation  accordingly. 

Economic  Disadvantage 

(a)  Economic  disadvantage  for  the 
8(a)  program.  (l)(i)  For  purposes  of  the 
8(a)  program,  economically 
disadvantaged  individuals  are  socially 
disadvantaged  individuals  whose  ability 
to  compete  in  the  free  enterprise  system 
has  been  impaired  due  to  diminished 
capital  and  credit  opportunities  as 
compared  to  others  in  the  same  or 
similar  line  of  business  who  are  not 
socially  disadvantaged,  and  such 
diminished  opportunities  have 
precluded  or  are  likely  to  preclude  such 
individuals  from  successfully 
competing  in  the  open  market.  In 
determining  economic  disadvantage  for 
purposes  of  8(a)  program  eligibility. 

SBA  shall  compare  the  applicant 
concern’s  business  and  financial  profile 
with  profiles  of  businesses  in  the  same 
or  similar  line  of  business  which  are  not 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

(ii)  This  program  is  not  intended  to 
assist  concerns  owned  and  controlled  by 
socially  disadvantaged  individuals  who 
have  acciunulated  substantial  wealth, 
who  have  imlimited  growth  potential  or 
who  have  not  experienced  or  have 
overcome  impediments  to  obtaining 
access  to  financing,  markets  and 
resources. 

(iii)  For  economic  disadvantage  as  it 
relates  to  tribally-owned  concerns,  see 
§  124.112(b)(2). 

(2)  Factors  to  be  considered.  In 
determining  the  degree  of  diminished 
credit  and  capital  opportimities  of  a 
socially  disadvantaged  individual.  SBA 
will  consider  factors  relating  both  to  the 
applicant  concern  and  to  the 
individual(s)  claiming  disadvantaged 
status.  Factors  fall  into  three  general 
categories:  The  personal  financial 
condition  of  the  individual(s)  claiming 
disadvantaged  status,  including  that 


individual’s  access  to  credit  and  capital; 
the  financial  condition  of  the  applicant 
concern;  and  the  applicant  concern’s 
access  to  credit,  capital  and  markets. 

(i)  Personal  financial  condition  of  the 
individuals  claiming  disadvantaged 
status.  This  criterion  is  designed  to 
assess  the  relative  degree  of  economic 
disadvantage  of  the  individual,  as  well 
as  the  individual’s  potential  to 
capitalize  or  otherwise  provide  financial 
support  for  the  business.  The  specific 
factors  to  be  considered  include,  but  are 
not  limited  to:  the  individual’s  personal 
income  for  at  least  the  past  two  years; 
total  fair  market  value  of  all  assets;  and 
the  individual’s  personal  net  worth. 
Subject  to  the  exclusions  set  forth  in 
paragraph  (a)(2)(i)(B)  of  this  section,  an 
individual  whose  personal  net  worth 
exceeds  $250,000  will  not  be  considered 
economically  disadvantaged  for 
purposes  of  8(a)  program  entry.  For 
personal  net  woilh  ^resholds  relating 
to  continued  8(a)  program  eligibility,  see 
§  124.111(a). 

(A)(1)  Except  as  provided  in 
paragraph  (a)(2)(i)(A)(2)  of  this  section, 
when  married,  an  individual  upon 
whom  eligibility  is  based  shall  submit  a 
financial  statement  relating  to  his/her 
personal  finances  and  a  separate 
financial  statement  relating  to  his/her 
spouse’s  personal  finances.  A  married 
applicant  individual  residing  in  any  of 
the  community  property  states  or 
territories  of  the  United  States  (e.g., 
Arizona,  California,  Idaho,  Louisiana, 
Nevada,  New  Mexico,  Puerto  Rico 
Texas,  Washington  and  Wisconsin) 
must  clearly  identify  on  his  or  her 
financial  statement  those  asset§  which 
are  his  or  her  separate  property  and 
those  which  are  community  property. 
The  spouse  of  such  married  applicant 
must  similarly  identify  on  his  or  her 
financial  statement  those  assets  which 
are  his  or  her  separate  property  and 
those  which  are  community  property.  A 
one-half  interest  in  the  assets  identified 
as  community  property  (and  income 
derived  fi-om  such  assets)  will  be 
attributed  to  the  applicant  individual  for 
purposes  of  determining  economic 
disadvantage.  Assets  or  a  community 
property  interest  in  assets,  which 
applicant  spouse  has  transferred  to  a 
non-applicant  spouse  within  2  years  of 
the  date  of  application  to  the  8(a) 
program  will  be  presumed  to  be  the 
property  of  the  applicant  spouse  for 
purposes  of  determining  his/her 
personal  net  worth.  However,  such 
presumption  shall  not  apply  to  any 
applicant  spouse  who  is  subject  to  a 
legal  separation  recognized  by  a  court  of 
competent  jurisdiction.  A  financial 
statement  of  a  spouse  of  an  applicant  is 
not  required  if  the  individual  and  his/ 


her  spouse  are  subject  to  a  legal 
separation  recognized  by  a  court  of 
competent  jurisdiction.  However,  an 
applicant  individual  must  include  on 
his  or  her  statement  all  commimity 
property  in  which  he  or  she  has  an 
interest. 

[2]  Except  for  concerns  where  both 
spouses  are  individuals  upon  whom 
eligibility  is  based,  the  requirement  of 
paragraph  (a)(2)(i)(A)(t)  of  this  section, 
relating  to  the  separate  financial 
statements,  applies  only  to 
determinations  of  economic 
disadvantage  for  purposes  of  8(a) 
program  entry.  For  a  concern  where 
both  spouses  are  individuals  upon 
whom  program  eligibility  is  based,  the 
personal  net  worth  of  each  spouse 
individually  will  be  considered  for 
program  certification  and  for  continued 
program  eligibility. 

(B)  Whenever  SBA  calculates  the 
personal  net  worth  of  an  individual 
claiming  disadvantaged  status  for 
purposes  of  the  8(a)  program,  SBA  shall 
exclude  the  individual’s  ownership 
interest  in  the  applicant  or  participating 
8(a)  concern  and  the  equity  in  his/her 
primary  personal  residence,  but  shall 
not  exclude  any  portion  of  such  equity 
in  his/her  primary  residence  which  is  * 
attributable  to  excessive  withdrawals 
from  the  applicant  or  participating  8(a) 
concern. 

(C)  Whenever  SBA  calculates  the 
personal  net  worth  of  an  individual 
claiming  to  be  an  Alaskan  Native,  as 
defined  in  §  124.100,  for  pprposes  of 
qualifying  an  individually  owned  8(a) 
applicant  concern,  SBA  shall  include 
assets  and  income  from  sources  other 
than  an  Alaska  Native  Corporation,  as 
defined  in  §  124.100,  and  shall  exclude 
from  such  calculation  any  of  the 
following  which  the  individual  receives 
from  any  Alaska  Native  Corporation: 

(1)  Cash  (including  cash  dividends  ou 
stock  received  from  a  Native 
Corporation)  to  the  extent  that  it  does 
not,  in  the  aggregate,  exceed  $2,000  per 
individual  per  annum; 

[2)  Stock  (including  stock  issued  or 
distributed  by  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock); 

(d)  A  partnership  interest; 

(4)  Land  or  an  interest  in  land 
(including  land  or  an  interest  in  land 
received  from  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock);  and 

(5)  An  interest  in  a  settlement  trust. 

(ii)  Business  financial  condition.  This 

criterion  will  be  used  to  provide  a 
financial  picture  of  a  firm  at  a  specific 
point  in  time  in  comparison  to  other 
concerns  in  the  same  or  similar  line  of 
business  which  are  not  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals.  In 
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evaluating  a  concern’s  financial 
condition,  SBA*8  consideration  will 
include,  but  not  be  limited  to,  the 
following  factors:  business  assets, 
revenues,  pre-tax  profit,  working  capital 
and  net  worth  of  the  concern,  induding 
the  value  of  the  investments  in  the 
concern  held  by  the  individual  claiming 
disadvantaged  status. 

(iii)  Access  to  credit  and  capital.  This 
criterion  will  be  used  to  evaluate  the 
ability  of  the  applicant  concern  to 
obtain  the  external  support  necessary  to 
operate  a  competitive  business 
enterprise.  In  making  the  evaluation, 
SBA  shall  consider  &e  concern’s  access 
to  credit  and  capital,  including,  but  not 
limited  to,  the  following  factors:  Access 
to  long-term  financing;  access  to 
working  capital  financing;  equipment 
trade  credit  access  to  raw  materials 
and/or  supplier  trade  credit;  and 
bonding  capability. 

(b)  Economic  disadvantc^e  for  the 
8(d)  Subcontractii^  Program,  Small 
Disadvantaged  Business  Set-Asides, 
Small  Disadvantaged  Business 


Evaluation  Preferences  and  for  any 
other  Federal  procurement  programs 
requiring SBA‘s  determination  of 
disadvantaged  status.  (1)  For  purposes 
of  fire  section  B(d)  Subrantracting 
Program  and  other  programs  requhing 
SBA's  determination  of  disadvantaged 
status,  economically  disadvantaged 
individuals  are  socially  disadvantaged 
indhriduais  whose  ability  to  compete  in 
the  free  enterprise  system  has  been 
impaired  due  to  dirninished  capital  and 
cre^  opportunities,  as  compared  to 
others  in  the  seme  or  similar  line  of 
business  and  whose  diminished 
opportunities  have  precluded  or  are 
likely  to  preclude  such  individuals  from 
successfully  competing  in  the  open 
market.  In  determining  economic 
disadvantage  for  die  section  8(d) 
Subcontracting  pro^em.  Small 
Disadvantaged  Business  set-asides  and 
Small  Disadvantaged  Business 
Evaluation  preferences,  SBA  will 
consider  the  factors  set  forth  in 
paragraph  (a)  of  this  section  but  wiH 
apply  standards  to  eac^  factor  that  are 


less  restrictive  than  those  applied  when 
determining  economic  disadvantage  for 
purposes  of  the  8(a)  program.  This 
approach  cmiespcmds  to  the 
Congressional  intent  that  partial  or 
complete  achievement  of  a  concern’s 
8(a)  program  business  development 
goals  should  not  necessarily  preclude  its 
participation  in  other  Fede^ 
procurement  programs  for  concems 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

(2)  An  individual  whose  personal  net 
worth  exceeds  $750,000  as  calculated 
pursuant  to  paragraph  (a)(2)(i)  of  this 
section,  will  not  be  considered 
economically  disadvantaged  for 
purposes  of  section  8(d)  of  the  Small 
Business  Act  (IS  U.S.C  637(d))  or  any 
Federal  procurement  program  which 
uses  section  B(d)  for  its  definition  of 
economic  disadvantage. 
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DOT  4630~REPORT  OF  DBE  AWARDS 

I.  Th«  DOT  Op«ritine  AdministrttlOA  providing  Podoral  IlnanciAi  asoiptanct. 
(Cumpi*;  FMWA.  rr*.  fSA.  FAA). 

1  P«d«r*i  (tKPl  yMf.  boglnnmo  OctoMr  1  and  anding  Sapttmbar  30.  (Por  PAA 
racipitnta  mdicata  tna  tima  pariod  covorad  by  tn«  goaia.  i(  appiicapia). 

a.  Tha  panod  of  iba  Padarai  fiaeat  yaar  for  which  tha  rapon  la  baing  lubmmad. 

If  rapon  IS  subminad  on  a  quanarty  baait  antar  tha  numbar  1. 2. 3.  or  4— Octobar 

I  through  Oacambar  3i  (t(Vt— '12131)  would  ba  tha  first  quansr.  if  othsr  than 
a  qusnariy  rsoon  spacify  tha  tima  pariod  using  tha  baginning  and  anding  inontn 
and  day  (Rscipiants  of  an  PAA  grant  of  t1  million  or  mors  which  will  result  in 
OOT-assistsd  contracts  should  submit  tha  rapon  sacn  rapon  pariod  until  an 
contracts  and  subcontracts  under  that  ponion  of  the  grant  are  aiacutad.  Ail 
other  PAA  racipiants  should  submit  tha  rapon  annually  following  the  and  of  tha 
fiscal  yaar  Sponsors  of  mors  than  one  airpon  should  submit  a  separata  rapon 
for  aacn  facility). 

A  Name  of  ma  racipiant  or  subracipiant.  (In  tha  case  of  the  Padara>AM  highway 
program,  this  would  be  tna  Ststs  highway  agency). 

L  Straat  Address  or  post  office  boi  number  of  recipient  or  subracipiant.  (May 
ba  omitted  by  State  highway  agencies). 

t.  City.  Slate  and  ZIP  Coda  for  recipient  or  subracipiant.  (May  ba  ommad  by 
State  hignway  agencies). 

7.  The  recipient's  annual  QBE  goal  (or  tha  decal  year  indicated  in  Item  2  as 
approved  by  the  DOT  Operating  Administration  indicated  in  item  i 

Mak  Tha  total  number  of  DOT-assistad  prime  contrscts/procuramants  awarded 
during  the  reporting  period.  These  totals  shall  include  all  types  of  contracts/ 
procurements  for  which  DOT  funds  are  used,  including  profasaional/canauitant 
services,  eonstmction.  purchase  of  material  or  suppiiea.  lease  or  purchase  of 
equipment,  and  any  other  types  of  services.  (For  FHMA  recipients  this  includes 
advance  construction  protects). 

Mbk  For  FHWA  end  Faa  recipients,  the  dollar  value  of  the  total  Federal  share 
of  all  prime  contracts  and  procurements  reported  in  item  ((a).  For  FTA 
racerpienis  the  total  donar  of  FTAasaistad  funds.  Recipients  of  other 
DOT  Operating  Administrations  may  include  recipient  matching  funds.  This  and 
all  ether  donar  entries  are  to  be  rounded  to  the  nearest  dollar  (For  Fhwa 
recipients  the  Federal  snare  of  advance  construction  projects  should  be  tna 
amount  of  Federai-sid  funds  which  would  eventually  ba  obligated  wnen  the 
proiaci  IS  converted). 

II  For  FHWA.  FTA  end  FAA  recipients,  the  numbar  and  dollar  value  of  the 
Federal  snare  of  me  prime  cortraeta/procuraments  reported  in  item  t  which  ware 
awarded  to  OBEs  Recipients  of  ether  DOT  Operating  Administrations  may 
Include  recipient  matching  funds  in  the  reported  DBE  awards.  The  total  awards 
to  OBEs  tnouid  be  mciuoad  in  Columns  b  and  d.  The  portion  of  total  DBE  awards 
that  were  made  with  women<wnad  firms  should  be  included  in  Columns  a  and  e. 

10.  For  FHWA.  FTA  and  FAA  recipients,  the  number  and  dollar  value  of  tha 
Federal  snare  of  me  DBE  subconrracfs/orocuremenrs  actually  executed  by  (non 
08E)  prime  contractors  on  all  active  DOT  assisted  prime  contracts/procuramanu 
during  ihr  reporting  period  Recipients  of  other  DOT  Operating  Administrations 
may  include  recipient  matching  funds  in  the  reported  OBE  subcontract  awards. 
Include  all  qualifying  subcontracts  executed  during  the  period  ragardiees  of 
when  me  prime  contract  was  executed.  This  includes  transactions  for 
professionai.'consuitsnt  services,  construction,  purchase  of  matanais.  lease  of 
aquipment.  etc.,  which  were  made  with  a  OBE  during  tna  reporting  period.  The 
total  awards  to  OBEs  should  oa  included  in  Columns  b  and  d.  The  portion  of 
total  OBE  awards  mat  were  made  with  woman<wnad  firms  should  be  included 
in  Columns  a  and  c. 

II.  For  fhwa  recioients.  the  number  and  dollar  value  of  the  Federal  share 
of  Subcontracting  commitments  to  OBEs  made  by  suceaesfui  (non  OBE)  biddans 
at  tne  time  of  prime  contracuprocuramant  award  (or  all  prime  contractaf 
procurements  reooned  in  Item  t.  Tha  total  commitments  to  OBEs  should  ba 
included  m  Columns  o  and  d.  Tha  portion  of  total  OBE  commitmanta  that  vrara 
maos  with  woman-owned  firms  should  ba  Included  in  Columns  a  and  c.  Com¬ 
mitments  are  written  indications  to  tha  recipients  that  tha  (non  OBE)  success¬ 
ful  bidder  intends  to  uss  specific  OBEs  as  subcontractors,  material  suppliers, 
etc.  (NOTE:  this  item  OOES  NOT  AFFLY  TO  FTA.  FAA  and  FRA  REORIENTS). 

I2(a>.  The  total  number  of  OOTASsisiRd  ^ma  centracis/procuramants 
awarded  to  date  This  is  the  sum  of  all  prior  and  currant  awards  as  reported 
In  Item  ((a). 

1M).  For  Fhwa,  FTa  and  FAA  recipients,  tha  dollar  vama  of  me  total 
FMersi  snare  of  all  prior  and  current  pnma  contracts  and  procursmants  reported 
in  Item  8(S).  Recipients  of  other  OOT  Oparatfhg  Admlnisirations  may  meiuda 
recipient  matching  funds.  This  and  ail  other  dollar  antriaa  are  to  be  rounded 
to  the-  nearest_aoiiar.  (For  FHWA  racipiants.  tna  Federal  share  of  advance 
construction  onsets  should  ba  the  amount  of  Fadarai-aid  funds  which  would 
eventually  be  obiigsted  whan  the  proiact  is  converted). 

lHaV  For  FTA  and  FAA  recipients,  tha  numbar  of  axaeutad  OBE  prime 
eontrscts/procuremants  reported  to  date  in  item  B(b|  and  tna  executed  OBE 
aubcontracta/procurements  reported  to  data  In  item  t0(b).  For  FHWA  recipients- 
use  the  sum  of  Item  g(b)  and  Item  ii(b)  aubcontracting/procuramam 
commitments  to  OBEs  as  reported  to  data. 


AND  COMMITMENTS  (InstruclionB) 

fseipiants,  tha  dollar  value  of  the  total  _ 

of  tna  OBE  prime  contracts/procuramants  ana  OBE  subcontracts/  »^^^--**** 
reported  to  date  in  item  g(d)  and  Item  10(d).  FMWA  recipients 
tha  dollar  value  of  the  total  Federal  share  reported  to  date  in  item  arm  ann  im 
11(d).  Recipients  of  othar  OOT  Operating  Administrations  msy  inciuS 
matching  funds.  This  and  all  other  dollar  entnas  are  to  ba  rounded  to  the  teerwit 
dollar.  (For  FHWA  recipients  the  Fedarsi  share  of  advance  construction  proiecta 
Should  be  the  amount  of  Federal-aid  funds  which  would  eventually  be  enraaixt 
whan  tha  proiact  is  converted). 


13(e).  Tha  paresnt  of  OBE  swards  to  data.  I.a.  Item  l>b|  divided  by  Item  I2lbi 
and  the  results  multiplied  by  100. 

14.  This  is  a  breakdown  by  ethnic  group  of  the  number  and  dollar  value  of  all 
OBE  prime  contracta/procuramanta  reported  in  Item  B  plus  all  sxscuted  OBE 
aubcontracta/procurements  reported  In  item  to.  T)ia  total  awards  to  OBEs  should 
ba  included  in  Columns  e  and  d.  Tha  ponion  of  total  OBE  awards  that  were  made 
with  women-ownad  firms  should  ba  included  in  Columns  a  and  e.  For  FHW/k. 
FTA  and  FAA  racipiants.  the  dollar  value  of  tha  Federal  share  is  reponed.  For 
recipients  of  other  OOT  Operating  Administrations,  recipient  matching  funds 
may  be  included. 

The  ethnic  group  definitions  for  tha  MBE  program  are  contained  m  SB  CFR  23  S. 
dated  March  3t,  IBBO.  and  for  tha  OBE  program,  in  SB  CFR  23  62.  dated  July 
2t,  1963  end  revisions  dated  October  21, 1987  and  May  23. 1966.  The  ethnic  group 
labeled  "Other"  includes  OBEs  owned  and  operated  by  individuals  who  nave 
bean  determined  by  recipients  on  a  casa-by<asa  basis  to  be  socially  and 
economically  disadvantaged.  In  tne  ease  of  sent  ownership  by  two  or  mere 
minorities/disedvsntaged  individuals,  the  OBE  participation  should  be  reported 
for  the  ethnic  group  which  owns  the  largest  share.  If  the  ownership  is  equal, 
tha  OBE  partieipaiion  should  be  reponed  for  tna  ethnic  group  involved  which 
Is  listed  first. 


1 8.  The  number  and  dollar  value  of  awards  by  type  of  work  performed  by  OBEs 
for  the  prime  eontrscts/procurements  reponed  in  Item  9  and  tna  executed  sub- 
contracts/procurements  reponed  In  Item  to.  Rnma  and  subcontrecta/procure- 
mente  which  involve  more  than  one  type  of  work  should  be  reponed  only  lor 
the  predominant  work  type  based  on  cost. 

NOTE:  Examples  of  tna  types  of  work  are  listed  below; 

a.  Professional/Consuitant  Services; 

—Engineering— professional  services  Such  as  design  or  construction 
Inspections  performed  by  an  engineering  firm. 

— Aren/recfura/- professional  services  penormed  by  an  architectural  firm. 

—Accounting. 

— R/g/tr-e/-wsy— Right-of-way  services  such  as  fee  aopraissis  and 
negotiations. 

—Suponrioion  end  manegemenr  0/  rrent/r  $r$iom  ooortiiont. 

—Otnor—Othor  professional  services  such  as  supponive  services  and 
research  contracts. 

b.  Construction; 

—Qroamg  ant  Ors/nage— grading,  drainage,  clearing  and  related 
construction  items. 

—Fav/ng— construction  of  base  course,  pavement  and  related  items. 

— Srrvcrures/Bui/d/ngt— bridge  construction  operations,  including  piling, 
substructure,  superstn/cture.  etc.,  and  building  construction  including 
plumbing,  heating,  electrical  work.  etc. 

—Marer/e/s— manufacture  and/or  supply  of  materials  which  are 
Incorporated  in  a  construction  proract. 

—Equ/pmenr— rental  of  equipment  for  use  on  a  specific  construction  proiecL 

— rrucit//tg— agreements  for  the  hauling  of  earthwork  or  other  materials 
for  a  construction  project. 

—Traffic  Centro/- permanent  traffic  control  items  such  as  signs,  signals 
or  markings,  and  temporary  traffic  control  Itema  such  as  barricades  and 
(lagging. 

—Landseap/ng— landscaping,  seeding,  sodding,  eroeion  control  and  related 
Items.  -  . 

—Orher— other  construction  acthritiee  such  as  lighting  contracts  and 
guard  ran. 

e.  Suppiieo:  > 

— Fue/. 

— T/ros. 

— Of/fer. 

4.  Equipment; 

-leasing. 

— Fure/isse. 

—Orher. 
a.  Other 

-Building  laaaaa. 

-Printing. 

-Ere. 

16.  Typed  name  of  person  who  prepared  the  report. 

17.  Telephone  number  of  person  who  prepared  the  report 
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Regulatory  Anal3r8e8  and  Notices 
Executive  Order  12291 

This  NPRM  does  not  propose  a  major 
rule  under  Executive  Order  12291.  The 
NPRM  is  significant  under  the 
Department’s  Regulatory  Policies  and 
Procedures.  However,  cost  impacts  of 
the  proposal,  if  adopted,  would  be 
minimal.  That  is,  the  proposal  changes 
would  realize  greater  efficiencies  in 
program  administration  and  would  not 
impose  significant  new  costs  on 
recipients  or  prime  contractors.  There 
would  probably  be  some  savings 
realized:  DBE  applicants  would  benefit 
from  the  "one-stop  shopping" 
certification  process,  and  state  and  local 
governments  would  benefit  from  the 
clarification  of  certification  standards. 
Otherwise,  program  costs  and  benefits 
would  remain  at  about  existing  levels. 
For  this  reason,  we  have  not  prepared  a 
full  regulatory  evaluation. 

Regulatory  Flexibility  Act 

The  Department  certifies  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Obviously,  the  DBE  program  is  aimed  at 
improving  contracting  opportunities  for 
small  businesses  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals.  However, 
the  proposed  revision,  while  improving 
program  administration  and  facilitating 
DBE  participation  (e.g.,  by  making  the 
certification  process  clearer),  would  not 
impose  new  costs  on  small  entities.  For 
this  reason,  it  has  not  been  necessary  to 
prepare  a  regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

The  NPRM  contains  one  new  item 
(concerning  personal  financial 
statements  to  be  submitted  by 
applicants  for  DBE  certification)  and 
modifications  of  two  existing  items 
(concerning  DBE  application  forms  and 
recipients’  data  reporting  forms)  that  are 
subject  to  0MB  review  under  the 
Paperwork  Reduction  Act.  These  items 
would  not  go  into  effect  until  0MB 
clearance  is  obtained. 

Federalism 

The  proposed  regulation  would  not 
have  sufficient  Federalism  impacts  to 
warrant  the  preparation  of  a  Federalism 
assessment.  While  the  rule  concerns  the 
activities  of  state  and  local  governments 
in  DOT  financial  assistance  programs, 
the  proposal  would  not  significantly 
alter  the  role  of  state  and  local 
governments  vis-a-vis  DOT  from  the 
present  part  23. 


Issued  this  16th  day  of  November,  1992,  at 
Washington,  DC 
Aadrew  H.  Card,  Jr. 

Secretary  of  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  Subtitle  A  of  Title  49  as  follows: 

Title  49  of  the  Code  of  Federal 
Regulations  Part  23  is  revised  to  read  as 
follows: 

PART  23— PARTICIPATION  BY 
DISADVANTAGED  ENTERPRISES  IN 
DEPARTMENT  OF  TRANSPORTATION 
FINANCIAL  ASSISTANCE  PROGRAMS 

Subpart  A— Qanaral 

Sec. 

23.1  Purpose. 

23.3  Applicability. 

23.5  Definitions. 

23.7  Discrimination  prohibited. 

23.9  Exemptions  and  interpretations. 

23.11  Reporting  requirement. 

Subpart  B — DBE  Programa 

23.21  Assurances. 

23.23  DBE  program  requirement. 

23.25  DBE  directory. 

23.27  Certification  process. 

23.29  Certification  standards. 

23.31  Overall  goals. 

23.33  Contract  goals. 

23.35  Good  fai^  efforts. 

23.37  Counting  DBE  participation. 

23.39  Additional  program  elements. 

23.41  Transit  vehicle  manufacturers. 

Subpart  C — Certification,  Compliance  and 
Enforcement  Procedurea 

23.51  Recipients’  denials  of  initial  requests 
for  certification. 

23.53  Recipients’  proceedings  to  remove 
eligibility. 

23.55  Administrative  api>eals  to  the 
Department  of  Transportation. 

23.57  Effect  of  decisions. 

23.59  Compliance  with  overall  goal 
requirements. 

23.61  Enforcement  actions — FHWA  and 
FTA  programs. 

23.63  Enforcement  actions — PAA  programs. 
23.65  Enforcement  actions — firms 
participating  in  the  DBE  program. 

23.67  Miscellaneous  provisions. 

Appendix  A  to  Part  23 — DBE  Certification 
Form 

Appendix  B  to  Part  23— Good  Faith  Efforts 
Appendix  C  to  Part  23 — Development 
Program 

Appendix  D  to  Part  23 — Guidelines  for 
Mentor-Protege  Programs 
Authority:  Section  1003(b)  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991:  Section  511  of  the  Airport  and 
Airway  Improvement  Act  of  1982,  as 
amended. 

Subpart  A— General 
§23.1  Purpose. 

(a)  The  purpose  of  this  Part  is  to  carry 
out  the  statutes  establishing  the 
Disadvantaged  Business  Enterprise 


(DBE)  program  in  the  Department’s 
Federal-aid  highway  program.  Federal 
transit  assistance  program,  and  airport 
grant  program. 

(b)  'This  part  is  also  intended  to  carry 
out  the  statutory  requirement  that,  to  the 
maximum  extent  practicable,  at  least  ten 
percent  of  certain  concession  businesses 
are  DBEs  at  airports  receiving  Federal 
grant  funds. 

(c)  The  Department's  DBE  program  is 
intended  to  provide  appropriate 
flexibility  to  recipients  of  Federal 
assistance  in  establishing  and  meeting 
DBE  goals,  using  a  variety  of  means 
towai^  that  end. 

§23.3  Applicability. 

(a)  This  Part  applies  to  all  DOT 
financial  assistance  in  the  following 
categories  that  recipients  expend  in 
DOT-assisted  contracts: 

(1)  Federal-aid  highway  funds 
authorized  by  title  1  and  section  202  of 
Public  Law  100-17. 

(2)  Federal  transit  funds  authorized  by 
title  I  or  title  III  of  Public  Law  100-17 

or  by  the  Federal  Transit  Act  of  1964, 
as  amended:  ... 

(3)  Airport  funds  authorized  by  the 
Airport  and  Airway  Improvement  Act  of 
1982  (AAIA),  as  amended. 

(b)  Subpart  D  of  this  part  applies  to 
any  sponsor  that  has  received  a  grant  for 
airport  development  authorized  by  the 
Airport  and  Airway  Improvement  Act  of 
1982,  as  amended. 

(c)  This  part  does  not  apply  to 
federally-assisted  contracts  to  be 
performed  entirely  outside  a  state  of  the 
United  States,  the  District  of  Columbia, 
or  Puerto  Rico. 

§23.5  Definitions. 

Affiliate  has  the  meaning  given  the 
term  in  regulations  of  the  Small 
Business  Administration  (SBA;  13  CFR 
121.401). 

Business  opportunity  means  an 
opportunity  to  obtain  property  rights  by 
lease  or  otherwise  in  an  FTA  recipient’s 
facilities  or  equipment  for  the  purpose 
of  operating  a  transit-related  activity,  for 
the  provision  of  goods  or  services,  or  for 
the  purpose  of  conducting  any  other 
authorized  commercial  activity. 

Compliance  means  the  condition 
existing  when  a  recipient  has  properly 
implemented  and  met  the  requirements 
of'this  Part  and  its  approved  DBE 
program. 

Contract  means  a  legally  binding 
relationship  obligating  a  seller  to 
furnish  supplies  or  services  (including, 
but  not  limited  to,  construction  and 
professional  services)  and  the  buyer  to 
pay  for  them. 

Contractor  means  one  who 
participates,  through  a  contract  or 
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subcontract  (at  any  tier),  in  any  program 
to  which  this  Part  applies. 

Department  or  DOT  means  any  U.S. 
IDepartment  of  Transportation,  including 
the  Ofhce  of  the  Secretary  and  the 
operating  administrations. 

Disadvantaged  business  enterprise  or 
DBE  means  a  for-profit  small  business 
concern — 

(1)  Which  is  at  least  51  percent  owned 
by  one  or  more  socially  and 
economically  disadvantaged  individuals 
or,  in  the  case  of  a  corporation,  at  least 
51  percent  of  the  stock  of  which  is 
owned  by  one  or  more  such  individuals; 
and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  the  socially  and 
economically  disadvantaged  individuals 
who  own  it. 

DOT-assisted  contract  means  any 
contract  between  a  recipient  and  a 
contractor  which  if  funded  in  whole  or 
in  part  with  DOT  financial  assistance, 
except  a  contract  solely  for  the  purchase 
of  land. 

Good  faith  efforts  means  efforts  to 
achieve  a  DBE  goal  or  other  requirement 
of  this  Part  which,  by  their  scope, 
intensity,  and  appropriateness  to  the 
objective,  can  reasonably  be  expected  to 
fulfill  the  program  requirement. 

Joint  venture  means  an  association  of 
a  DBE  firm  and  one  or  more  other  firms 
to  carry  out  a  single,  for-profit  business 
enterprise,  for  which  the  parties 
combine  their  property,  capital,  efiorts, 
skills  and  knowledge,  and  in  which  the 
DBE  is  responsible  for  a  distinct,  clearly 
defined  portion  of  the  work  of  the 
contract  and  shares  in  the  control, 
management,  risks,  and  profits  of  the 
joint  venture  to  a  degree  commensurate 
with  its  ownership  interest. 

Noncompliance  means  the  condition 
existing  when  a  recipient  has  not 
properly  implemented  and  met  the 
requirements  of  this  part. 

Operating  Administration  means  any 
of  the  following  parts  of  DOT;  the 
Federal  Aviation  Administration  (FAA), 
Federal  Highway  Administration 
(FHWA),  and  Federal  Transit 
Administration  (FTA).  The 
Administrators  of  the  operating 
administrations  include  their  designees. 

Primary  recipient  is  a  recipient  which 
receives  DOT  financial  assistance  and 
passes  some  or  all  of  it  on  to  another 
recipient. 

Program  means  any  undertaking  by  a 
recipient  to  use  DOT  financial 
assistance. 

Recipient  means  any  entity,  public  or 
private,  to  which  DOT  financial 
assistance  is  extended,  whether  directly 
or  through  another  recipient,  for  any 


program,  or  which  has  applied  for  such 
assistance. 

Secretary  means  the  Secretary  of 
Transportation  or  his/her  designee. 

Set-aside  means  a  contracting  practice 
restricting  eligibility  for  the  competitive 
award  of  a  contract  solely  to  DBE  firms. 

Small  Business  Administration  or 
SBA  means  the  United  States  Small 
Business  Administration. 

Small  business  concern  means,  with 
respect  to  firms  seeking  to  participate  as 
DBEs  in  DOT-assisted  contracts,  a  small 
business  concern  as  defined  pursuant  to 
section  3  of  the  Small  Business  Act  and 
Small  Business  Administration 
regulations  implementing  it  (13  CFR 
part  121).  However,  notwithstanding 
meeting  SBA  small  business  standards, 
a  firm  that  exceeds  the  currently 
applicable  cap  on  average  annual  gross 
receipts  established  by  DOT  notice  in 
the  Federal  Register  is  not  a  small 
business  concern  for  purposes  of  this 
part. 

Socially  and  economically 
disadvantaged  individuals  means 
individuals  who  are  citizens  (or 
lawfully  admitted  permanent  residents) 
and  who  are: 

(1)  Individuals  in  the  following 
groups,  who  are  rebuttably  presumed  to 
be  socially  and  economically 
disadvantaged: 

(i)  Black  Americans,  which  includes 
persons  having  origins  in  any  of  the 
Black  racial  groups  of  Africa; 

(ii)  Hispanic  Americans,  which 
includes  persons  of  Mexican,  Puerto 
Rican,  Cuban,  Central  or  South 
American,  or  other  Spanish  or 
Portuguese  culture  or  origin,  regardless 
of  race; 

(iii)  Native  Americans,  which 
includes  persons  who  are  American 
Indians,  Eskimos,  Aleuts,  or  Native 
Hawaiians; 

(iv)  Asian-Pacific  Americans,  which 
includes  persons  whose  origins  are  from 
Japan,  China,  Taiwan,  Korea,  Burma 
(Myanmar),  Vietnam,  Laos,  Cambodia 
(Kampuchea),  Thailand,  Malaysia, 
Indonesia,  the  Philippines,  Brunei, 
Samoa,  Guam,  the  U.S.  Trust  Territories 
of  the  Pacific  Islands  (Republic  of 
Palau),  the  Commonwealth  of  the 
Northern  Marianas  Islands,  Macao,  Fiji, 
Tonga,  Kirbati;  Juvalu,  Nauru,  Federated 
States  of  Micronesia,  or  Hong  Kong; 

(v)  Subcontinent  Asian  Americans, 
which  includes  persons  whose  origins 
are  fit)m  India,  Pakistan,  Bangladesh, 
Bhutan,  the  Maldives  Islands,  Nepal  or 
Sri  Lanka; 

(vi)  Women; 

(vii)  Any  additional  groups  whose 
members  are  designated  as  socially  and 
economically  disadvantaged  by  the 


SBA,  at  such  time  as  the  SBA 
desimation  becomes  elective. 

(2)  Any  individual,  not  a  member  of 
one  of  these  groups,  who  a  recipient 
finds  to  be  a  socially  and  economically 
disadvantaged  individual  on  a  case-by¬ 
case  basis. 

S23.7  Discrimination  prohibited. 

No  persons  shall  be  excluded  from 
participation  in,  denied  the  benefits  of, 
or  otherwise  discriminated  against  in 
connection  with  the  award  and 
performance  of  any  contract  covered  by 
this  part  on  the  basis  of  race,  color,  sex, 
or  national  origin. 

f  23.9  Exemptions  and  intarpratations. 

(a)  The  administrators  of  FHWA,  FTA, 
and  FAA,  or  their  designees,  may  issue 
written  interpretations  of  or  written 
guidance  concerning  this  Part.  Such 
interpretations  are  issued  only  with  the 
concurrence  of  the  Department’s  DBE 
Program  Council  or  its  designated 
representative.  Such  interpretations 
shall  be  deemed  valid  and  binding  only 
if  they  contain  the  following  statement; 

This  interpretation  of  49  CFR  Part  23  has 
been  reviewed  by  the  Department  of 
Transportation’s  DBE  Program  Council  for 
consistency  with  the  language  and  intent  of 
Part  23.  The  DBE  Program  Council  concurs 
in  its  issuance  and  its  application  to  parties 
subject  to  all  Department  of  Transportation 
disadvantaged  business  enterprise 
regulations. 

(b)  FHWA,  FTA,  and  FAA  may  grant 
exemptions  from  specific  requirements 
of  this  Part,  upon  written  request  from 
any  regulated  party.  No  waivers, 
exemptions,  or  exceptions  to  the 
provisions  of  this  Part  shall  be  granted 
except  as  provided  in  this  paragraph. 

(1)  The  oasis  for  any  grant  of  an 
exemption  shall  be  special  or 
exceptional  circumstances,  not  likely  to 
be  generally  applicable,  and  not 
contemplated  in  connection  with  the 
rulemaldng  that  established  this  Part, 
that  make  compliance  with  a  specific 
provision  of  this  Part  impracticable. 

Any  grant  of  an  exemption  shall  be 
conditioned  on  the  regulated  party 
taking  specified  practicable  steps  to 
comply  with  the  intent  of  the  provision 
from  which  an  exemption  is  granted. 

(2)  All  grants  or  denials  of  requests  for 
exemption  shall  be  in  writing,  and  shall 
be  issued  only  with  the  concurrence  of 
the  Department’s  DBE  Program  Council 
or  its  designated  representative.  Such 
grants  or  denials  shall  be  deemed  valid 
and  binding  only  if  they  contain  the 
following  statement: 

This  response  to  a  request  fur  an 
exemption  from  49  CFR  Part  23  has  been 
reviewed  by  the  Department  of 
Transportation’s  DBE  Program  Council  for 
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consistency  with  the  language  and  intent  of 
Part  23.  The  DBE  Program  Council  coitcurs 
in  its  issuance. 

(c)  The  DBE  Program  Council  or  its 
designated  representative  may  issue 
interpretations  of  and  guidance 
concerning  this  Part. 

§23.11  Reporting  requirement 

Recipients  shall  report  to  the 
concerned  operating  administration  data 
concerning  DBE  participation  in  their 
DOT-assisted  contracts.  These  reports 
shall  be  made  quarterly,  imless  another 
firequency  is  establish^  by  the 
Administrator  of  the  concerned 
operating  administration. 

Subpart  B — DBE  Programs 

§23.21  Assurances. 

(a)  Each  financial  assistance 
agreement  between  a  DOT  operating 
administration  and  a  recipient,  or  . 
between  a  primary  recipient  and 
another  recipient,  shall  include  the 
assurance  set  forth  in  this  paragraph. 
This  requirement  applies  regardless  of 
whether  the  recipient  or  subrecipient 
involved  is  required  to  have  a  DBE 
program  under  §  23.23  of  this  part. 

The  recipient  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or  sex  in 
the  award  and  perfcmnance  of  any  DOT- 
assisted  contract  The  recipient  shall  take  all 
necessary  and  reasonable  steps  under  49  CFR 
part  23  to  ensure  that  eligible  disadvantaged 
business  enterprises  (DBEs)  have  the 
maximum  feasible  opportunity  to  participate 
in  DOT-assisted  contracts.  The  recipient’s 
DBE  program,  if  required  by  49  CFR  part  23 
and  as  approved  by  DOT,  is  incorporated  by 
reference  in  this  agreement.  Implementation 
of  this  program  is  a  legal  obli^tion  and 
failure  to  cany  out  its  terms  shall  be  treated 
as  a  violation  of  this  agreement.  Upon 
notification  to  the  recipient  of  its  failure  to 
carry  out  its  approved  program,  the 
Department  may  imp>ose  sanctions  as 
provided  for  under  part  23. 

(b)  Each  contract  between  a  recipient, 
subrecipient,  or  contractor  and  a 
contractor  or  subcontractor  shall 
include  the  assurance  set  forth  in  this 
paragraph.  This  requirement  applies 
regardless  of  whether  the  recipient  or 
subrecipient  involved  is  required  to 
have  a  DBE  program  \mder  §  23.23  of 
this  Part. 

The  contractor,  subracipient  or 
subcontractor  shall  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  or  sex  in 
the  performance  of  this  contract.  The 
requirements  of  49  CTR  part  23  and  the 
recipient’s  DOT-approved  DBS  program 
(where  required)  are  incorporated  in  this 
contract  by  reference.  Failure  by  the 
contractor  to  carry  out  these  requirements  is 
a  material  breach  of  this  contract,  which  may 
result  in  the  termination  of  this  contract  at 
such  other  remedy  as  the  recipient  deems 
appropriate. 


§23.23  DBE  program  raquirament 

(a)  Recipients  in  the  following 
categories  who  let  DOT-assisted 
contracts  shall  implement  a  DBE 
program  containing  the  elements  set 
forth  in  §§  23.25-39,  23.51,  21.53,  and 
23.57(b)  of  this  Part. 

(1)  All  FHWA  recipients: 

(2)  FTA  recipients  that  receive 
$250,000  or  more  per  year  in  FTA 
financial  assistance. 

(3)  FAA  recipients  that  receive 
$200,000  or  more  per  year  in  FAA 
financial  assistance. 

(b)  A  recipient  subject  to  the 
requirement  to  have  a  DBE  program 
shall  submit  its  program  for  approval  to 
the  DOT  operating  administration 
providing  the  greatest  amount  of  its 
DOT  financial  assistance.  Recipients 
shall  also  submit  for  approval 
significant  changes  in  their  programs. 
Recipients  shall  submit  an  update/ 
progress  report  annually  or  whenever 
approval  is  sought  for  a  significant 
program  change.  A  DBE  program 
approved  by  one  DOT  element  is 
deemed  to  be  approved  by  all  DOT 
elements  providing  financial  assistance 
to  the  recipient. 

(c)  A  recipient  required  to  have  a  DBE 
program  is  not  eligible  to  receive  DOT 
financial  assistance  unless  its  DBE 
program  has  been  approved  by  DOT  and 
it  is  in  compliance  with  its  program  and 
this  part. 

(d) (1)  A  recipient  that  becomes 
subject  to  the  requirement  to  have  a  DBE 
program  shall  continue  to  apply  the 
program  to  contracts  under  all 
subsequent  grants,  regardless  of  the 
amount  of  those  grants. 

(2)  A  recipient  subject  to  the 
requirement  to  have  a  DBE  program 
shall  continue  to  implement  its  program 
until  all  funds  fi'om  DOT  financial 
assistance  have  been  expended. 

§23.25  DBE  directory. 

Each  recipient  shall  maintain  and 
make  available  to  interested  persons  a 
directory  identifying  eligible  DBEs.  The 
listing  for  each  firm  shall  include  its 
address,  phone  number,  the  types  of 
work  the  firm  prefers  to  perform  and  its 
preferred  locations  (if  any)  for 
performing  the  work.  It  may  include 
additional  relevant  information  at  the 
recipient’s  discretion.  Recipients  shall 
update  the  directory  at  least  annually. 

§23.27  Certification  procesa. 

(a)  Recipients  shall  ensure  that  only 
firms  certified  as  eligible  DBEs  under 
this  section  participate  as  DBEs  in  their 
programs. 

(b)  Recipients  shall  determine  the 
eligibility  of  firms  as  DBEs  consistent 


with  the  standards  of  §  23.29  of  this 
part. 

(c)  Recipients  shall  take  at  least  the 
following  steps  in  determining  whether 
a  DBE  firm  meets  the  standards  of 
§  23.29: 

(1)  Perform  an  on-site  visit  to  the 
offices  of  the  firm.  The  principal  officers 
of  the  firm  shall  be  personally 
interviewed  end  their  resumes  and/or 
work  histories  reviewed.  The  recipient 
shall  also  perform  an  on-site  visit  to  job 
sites  if  there  are  such  sites  on  which  the 
firm  is  working  at  the  time  of  the 
eligibility  investigation  in  the 
recipient’s  jurisdiction  or  local  area. 
Where  the  firm  is  located  outside  the 
geographic  area  in  which  the  recipient 
normally  operates,  the  recipient  may 
rely  on  the  facts  in  reports  of  on-site 
visits  performed  by  other  DOT 
recipients. 

(2)  If  the  firm  is  a  corporation,  analyze 
the  ownership  of  stock  in  the  firm; 

(3)  Analyze  the  bonding  and  financial 
capacity  of  the  firm; 

(4)  Determine  the  work  history  of  the 
firm,  including  contracts  it  has  received 
and  work  it  has  completed; 

(5)  Obtain  a  statement  from  the  firm 
of  the  type  of  work  it  prefers  to  perform 
as  part  of  the  DBE  program  and  its 
preferred  locations  for  performing  the 
work,  if  any; 

(6)  Obtain  or  compile  a  list  of  the 
equipment  owned  by  or  available  to  the 
firm  and  the  licenses  the  firm  and  its 
key  personnel  possess  to  perform  the 
work  it  seeks  to  do  as  part  of  the  DBE 
program; 

(^  Require  each  disadvantaged  owner 
of  the  firm  to  submit  a  statement  of 
personal  net  worth,  consistent  with  SBA 
regulations  (see  13  CFR  124.106(a)); 

(8)  Require  potential  DBEs  to 
complete  and  submit  an  appropriate 
application  form.  The  application  form 
shall  be  similar  to  or  a  reproduction  of 
the  model  provided  in  appendix  A.  The 
statement  shall  either  be  in  the  form  of 
an  affidavit  sworn  to  by  the  applicant 
before  a  person  who  is  authorized  by 
state  law  to  administer  oaths  or  in  the 
form  of  an  unsworn  declaration 
executed  under  penalty  of  perjury  of  the 
laws  of  the  United  States.  'The  recipient 
shall  review  this  form  prior  to  making 
a  decision  about  the  eligibility  of  the 
firm. 

(d)  After  a  firm  is  certified,  the  firm 
shall  notify  the  recipient  in  writing  of 
any  change  in  its  circumstances 
affecting  its  ability  to  meet  size, 
disadvantaged  status,  ownership,  or 
control  requirements  of  this  part.  The 
firm  shall  provide  the  notification 
within  30  days  of  its  occurrence.  Failure 
by  the  firm  to  make  timely  notification 
of  a  significant  change  affecting  its 
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ownership  and  control  shall  be  deemed 
a  failure  to  cooperate  under  §  23.67(c)  of 
this  part. 

(e)  The  recipient  shall  conduct  a 
recertification  review  of  each  DBE  firm 
it  has  certified  at  least  once  every  two 
years. 

(1)  At  the  time  of  the  recertification 
review,  the  firm  shall  submit  a  sworn 
statement  setting  forth  any  changes  in 
the  firm  that  may  afiect  its  eligibility. 
Supporting  documentation  describing  in 
detail  the  nature  of  such  changes  shall 
be  attached  to  the  statement.  If  no 
changes  have  taken  place  since  the 
previous  certification  or  recertification, 
the  sworn  statement  shall  so  recite. 

(2)  The  recipient  may  request,  and  the 
firm  shall  provide,  any  ad(htional 
information  relevant  to  the 
recertification  review. 

(3)  The  firm  subject  to  the 
recertification  review  shall  remain 
certified  unless  and  until  the  recipient 
removes  its  eligibility,  following  ^e 
procedures  of  §  23.53  of  this  part. 

(f) (1)  No  later  than  three  years  from 
the  efiective  date  of  this  section,  each 
recipient  shall  participate  in  a  xmified 
statewide  certification  program  that 
DOT  has  approved.  States  may  join  a 
multistate  regional  unified  certification 
program,  at  their  discretion.  Such  a 
program  shall  make  all  certification 
decisions  on  behalf  of  and  binding  on 
all  DOT  recipients  in  the  state  or 
multistate  region,  with  respect  to 
participation  in  the  DOT  DBE  Program. 

(2)  Beginning  three  years  from  the 
effective  date  of  this  section,  each 
unified  certification  program  shall 
process  an  application  for  certification 
from  a  firm  from  outside  its  jurisdiction 
only  if  the  firm  has  previously  been 
certified  in  the  unified  certification 
program  for  the  jurisdiction  in  which  it 
has  its  home  office. 

(3)  A  unified  certification  program 
may  accept  the  certification  of  a  firm 
from  the  imified  certification  program 
for  the  jurisdiction  in  which  the  firm 
has  its  home  office.  A  unified 
certification  program  accepting  the 
certification  of  another  imified 
certification  program  shall  assume 
responsibility  for  taking  all  appropriate 
actions  with  regard  to  that  firm. 

(4)  All  certifications  by  \mified 
certification  programs  shall  be  pre¬ 
certifications;  i.e.,  certifications  which 
take  place  before  the  issuance  of  a 
solicitation  for  a  contract  on  which  a 
firm  seeks  to  participate  as  a  DBE. 

(5)  Unified  certification  programs 
shall  make  decisions  on  applications  for 
certification  within  60  days  of  receiving 
from  the  applicant  firm  all  information 
required  under  this  section. 


(g)  A  recipient  or  unified  certification 
program  may,  but  is  not  reouiied  to, 
accept  certifications  made  by  other  DOT 
recipients  or  unified  certification 
programs.  A  recipient  or  unified 
certification  program  accepting  the 
certification  of  another  recipient  or 
unified  certification  program  shall 
assume  responsibility  for  taking  all 
appropriate  actions  with  regard  to  that 
firm.  Recipients  or  unified  certification 
programs  may  enter  into  written 
reciprocity  agreements  with  other  DOT 
recipients  or  unified  certification 
programs.  Such  an  agreement  shall 
outhne  the  specific  responsibilities  of 
each  participant. 

123.29  Certification  standards. 

(a)  General.  (1)  In  determining 
whether  to  certify  a  firm  as  eligible  to 
participate  as  a  DBE  in  DOT-assisted 
programs  under  this  Part,  recipients 
shall  ^ply  the  standards  of  this  section. 

(2)  Ine  firm  seeking  certification  has 
the  burden  of  demonstrating,  by  a 
preponderance  of  the  evidence,  group 
membership  (see  paragraph  (L)), 
business  size  (see  paragraph  (c)) 
ownership  (see  paragraph  (glj-and 
control  (see  para^ph  (h)). 

(3)  Members  of  the  designated  groups 
are  rebuttably  presumed  to  be  socially 
and  economically  disadvantaged. 

(4)  Individuals  who  are  not  presiuned 
to  be  socially  and  economically 
disadvantaged,  and  individuals 
concerning  whom  the  presumption  of 
disadvantage  has  been  rebutted  (see 
paragraph  (d).),  have  the  burden  of 
demonstrating,  by  a  preponderance  of 
the  evidence,  that  they  are  socially  and 
economically  disadvantaged  (see 
paragraph  (f)). 

(5)  Recipients  shall  make 
determinations  concerning  whether 
individuals  and  firms  have  met  their 
bimlen  of  demonstrating  group 
membership,  ownership,  control,  and 
social  and  economic  disadvantage 
(where  disadvantage  must  be 
demonstrated  on  an  individual  basis)  by 
considering  all  the  facts  in  the  record, 
viewed  as  a  whole.  It  is  inappropriate, 
in  most  instances,  for  recipients  to  make 
certification  decisions  bas^  on  any 
sii^le  factor. 

(b)  Group  membership.  Where  the 
recipient  has  a  reasonable  doubt 
whether  an  individual  is  a  member  of  a 
group  that  is  presumed  to  be  socially 
and  economically  disadvantaged,  the 
recipient  may  require  the  individual  to 
demonstrate  that  he  or  she  is  a  member 
of  the  group.  In  making  such 
determinations,  recipients  shall  take 
into  account  such  factors  as  whether  the 
person  has  held  himself  or  herself  out 
to  be  a  member  of  the  group,  whether 


the  person  is  regarded  as  a  member  of 
the  group  by  the  relevant  minority 
community,  whether  the  person’s 
appearance,  ancestry,  lanraage,  and 
pattern  of  activity,  as  appuc^le,  are 
consistent  with  group  membership.  In 
making  these  determinations,  the 
recipient  shall  use  the  provisions  of 
SBA  regulations  at  13  CFR  124.105. 

(1)  If  the  recipient  determines  that  an 
inffividual  claiming  to  be  a  member  of 
a  group  presumed  to  be  disadvantaged 
is  not  a  member  of  the  group,  the 
individual  must  demonstrate  social  and 
economic  disadvantage  on  an  individual 
basis  (see  paragraph  (f)). 

(2)  A  decision  by  the  recipient 
concerning  membership  in  a  designated 
group  is  subject  to  the  certification 
appeals  procedure  of  §  23.55. 

(c)  Business  size. 

(1)  A  firm  (including  its  affiliates) 
must  be  an  existing,  operational  small 
business,  as  defined  by  Small  Business 
Administration  (SBA)  standards. 
Recipients  shall  apply  the  current  SBA 
business  size  standard(s)  found  in  13 
CFR  part  121  appropriate  to  the  type(s) 
of  work  the  firm  seeks  to  perform  in 
DOT-assisted  contracts;  and 

(2)  A  firm  (including  its  affiliates) 
must  not  have  average  annual  gross 
receipts,  as  defined  by  SBA  regulations 
(see  13  CFR  121.402),  over  the  past  three 
fiscal  years,  in  excess  of  the  current 
maximum  level  established  by  the 
Secretary. 

(d)  Social  and  economic 
disadvantage. 

(1)  Citizens  of  the  United  States  (or 
lawffilly  admitted  permanent  residents) 
who  are  women,  Black  Americans, 
Hispanic  Americans,  Native  Americans, 
Asian-Pacific  Americans,  Subcontinent 
Asian  Americans,  or  other  minorities 
foirnd  to  be  disadvantaged  by  the  SBA, 
rebuttably  presumed  to  be  s^ally  and 
economically  disadvantaged 
individuals.  If  the  statement  of  personal 
net  worth  of  an  owner  of  the  firm  who 
is  presumed  to  be  economically 
disadvantaged  shows  that  the 
individual’s  personal  net  worth  (as 
defined  in  SBA  regulations,  13  CFR 
124.206)  exceeds  $750,000,  the  recipient 
shall  regard  the  presumption  of  social 
and  economic  disadvantage  as  having 
been  rebutted.  In  this  case,  the  owner 
must  demonstrate  to  the  recipient  that 
he  or  she  is  socially  and  economically 
disadvantaged  on  an  individual  basis 
(see  paragraph  (f)). 

(e)  Section  8(a)  Firms,  (l)  If  a  firm 
appl^g  for  certification  has  a  current, 
valid  certification  from  the  SBA  imder 
the  section  8(a)  program,  it  shall  be 
presumed  to  be  eligible  for  the  DBE 
program,  subject  to  demonstrating  that  it 
meets  the  average  annual  gross  receipts 
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limit  referenced  in  paragraph  (a)(2)  of 
this  section  and  that  it  meets  SBA 
business  size  criteria  for  the  type(s)  of 
work  it  seeks  to  perform  in  the 
recipient's  DBE  program.  If  the  firm 
does  not  meet  these  requirements,  it  is 
not  an  eligible  DBE,  even  though  it  has 
a  valid  8(a)  certification  from  SBA. 

(2)  Consistent  with  this  presumption, 
recipients  shall  not  require  8(a)  firms  to 
provide  information,  as  part  of  the 
initial  certification  process,  beyond 
what  is  necessary  for  purposes  of  the 
DBE  directory  (see  §  23.25),  related  to 
ownership,  control,  or  social  and 
economic  disadvantage.  The  recipient 
may  require  the  firm  to  provide 
information  to  demonstrate  that  it  meets 
the  average  annual  gross  receipts  limit 
and  that  it  meets  SBA  small  business 
size  criteria  for  the  types  of  contracting 
it  expects  to  perform  in  the  recipient’s 
DBE  program. 

(3)  If  a  recipient  has  doubts  about  the 
ownership,  control,  or  disadvantaged 
status  of  an  8(a)  firm,  the  recipient  shall 
bring  its  concerns  to  the  attention  of  the 
SBA  and  request  a  response  from  the 
SBA.  The  recipient  may  initiate  a 
proceeding  to  remove  eligibility  under 
§  23.53  of  this  part,  including  in  the 
record  end  taking  into  account  any 
response  received  from  SBA. 

(t)  Individual  determinations  of  social 
and  economic  disadvantage.  Firms 
owned  and  controlled  by  individuals 
who  are  not  presumed  to  be  socially  and 
economically  disadvantaged  (including 
individuals  whose  presumed 
disadvantage  has  been  rebutted)  may 
apply  for  DBE  certification.  The 
recipient  shall  make  a  case-by-case 
determination  of  whether  such  an 
individual  is  socially  and  economically 
disadvantaged.  In  making  these 
individual  determinations,  recipients 
shall  implement  the  provisions  of 
relevant  SBA  regulations  relating  to 
social  and  economic  disadvantage  (13 
CFR  124.105(c)  and  124.106(b)). 

(g)  Ownership.  To  be  an  eligible  DBE, 
a  firm  must  be  at  least  51  percent  owned 
by  socially  and  economically 
disadvantaged  individuals.  In  the  case 
of  a  corporation,  such  individuals  must 
own  at  least  51%  of  the  combined  total 
of  all  classes  of  stock.  In  determining 
whether  the  socially  and  economically 
disadvantaged  participants  in  a  firm 
own  the  firm,  the  recipient  shall  look  at 
all  relevant  facts  as  a  whole.  It  is 
inappropriate,  in  most  instances,  for 
recipients  to  make  ownership  decisions 
based  on  any  single  factor. 

(1)  The  firm’s  ownership  by  socially 
and  economically  disadvantaged 
individuals  must  be  real,  substantial, 
and  continuing,  going  beyond  proforma 
ownership  of  the  firm  as  reflected  in 


ownership  documents.  The 
disadvantaged  owners  must  enjoy  the 
customary  incidents  of  ownership,  and 
share  in  the  risks  and  profits 
commensurate  with  their  ownership 
interests,  as  demonstrated  by  the 
substance,  not  merely  the  form,  of 
arrangements. 

(2)  All  securities  that  constitute 
ownership  of  a  firm  shall  be  held 
directly  by  disadvantaged  persons. 

Except  as  provided  in  this  paragraph,  no 
securities  held  in  trust,  or  by  any 
guardian  for  a  minor,  shall  be 
considered  as  held  by  disadvantaged 
persons  in  determining  the  ownership 
of  a  firm.  However,  securities  held  in 
trust  shall  be  regarded  as  held  by  a 
disadvantaged  individual  for  purposes 
of  determining  ownership  of  ^e  firm, 
if— 

(i)  The  beneficial  owner  of  securities 
held  in  trust  (including  in  a  “living 
trust’’)  is  a  disadvantaged  individual, 
and  the  trustee  is  the  same  or  another 
such  individual;  or 

(ii)  The  beneficial  owner,  rather  than 
the  trustee,  exercises  effective  control 
over  the  management,  policy-making, 
and  daily  operational  activities  of  the 
firm. 

(3)  The  contributions  of  capital  or 
expertise  by  the  socially  and 
economically  disadvantaged  owners  to 
acquire  their  ownership  interests  shall 
be  real  and  substantial.  Examples  of 
insufficient  contributions  include  a 
promise  to  contribute  capital,  an 
unsecured  note  payable  to  the  firm  or  an 
owner  who  is  not  a  disadvantaged 
individual,  or  mere  participation  in  a 
firm’s  activities  as  a  paid  employee. 

Debt  instruments  fi'om  financial 
institutions  or  other  organizations 
which  lend  funds  in  the  normal  course 
of  their  business  do  not  render  a  firm 
ineligible,  even  if  the  debtor’s 
ownership  interest  is  security  for  the 
loan. 

(4)  The  recipient  may  consider  the 
following  factors  in  determining  the 
ownership  of  a  firm.  However,  a 
contribution  of  capital  is  not  regarded  as 
failing  to  be  real  and  substantial,  and  a 
firm  is  not  ineligible  solely  because  a 
socially  and  economically 
disadvantaged  individual  acquired  his 
or  her  ownership  interest — 

(i)  Through  a  transfer  from  another 
socially  and  economically 
disadvantaged  individual; 

(ii)  Through  a  division  of  property  or 
settlement  agreement  in  a  divorce 
action,  provided  that  no  term  or 
condition  of  the  agreement  or  divorce 
decree  is  inconsistent  with  this  section; 

(iii)  Through  inheritance,  or  otherwise 
due  to  the  death  of  the  former  owner;  or 


(iv)  Through  a  gift  (including  a  gift  of 
funds  used  to  acquire  the  interest  in  the 
firm). 

(5)  The  recipient  shall  apply  the 
following  rules  in  situations  in  which 
marital  assets,  or  assets  transferred  fi'om 
one  spouse  to  another,  form  a  basis  for 
ownership  of  a  firm: 

(i)  When  marital  assets  (other  than  the 
assets  of  the  business  in  question),  held 
jointly  or  as  community  property  by 
both  spouses,  are  used  to  acquire  the 
ownership  interest  asserted  by  one 
spouse,  the  recipient  shall  deem  the 
ownership  interest  in  the  firm  to  have 
been  acquired  by  that  spouse  with  his 
or  her  own  individual  resources, 
provided  that  the  other  spouse 
irrevocably  renounces  and  transfers  all 
rights  in  the  ownership  interest  in  the 
manner  sanctioned  by  the  laws  of  the 
state  in  which  either  spouse  or  the  firm 
is  domiciled. 

(ii)  A  copy  of  the  document  legally 
transferring  and  renouncing  the  other 
spouse’s  rights  in  the  jointly  owned  or 
community  assets  used  to  acquire  an 
ownership  interest  in  the  firm  shall  be 
included  as  part  of  the  firm’s 
application  for  DBE  certification. 

(iii)  In  the  following  cases,  the 
recipient  shall  give  heightened  scrutiny 
to  the  ownership  and  control  of  a  firm 
to  ensure  that  it  is  owned  and 
controlled,  in  substance  as  well  as  in 
form  by  a  socially  and  economically 
disadvantaged  individual: 

(A)  When  assets  of  one  spouse  held  in 
that  spouse’s  sole  ownership  are  used  to 
acquire  an  ownership  interest  in  a  firm 
asserted  by  the  other  spouse; 

(B)  When  the  firm  in  question,  or  its 
assets,  are  transferred  ft-om  one  spouse 
to  the  other. 

(6)  The  co-signature  of  one  spouse  on 
financing  agreements,  contracts  for  the 
purchase  or  sale  of  real  or  personal 
property,  bank  signature  cards,  or  other 
documents  shall  not  constitute  a  ground 
to  find  a  potential  DBE  firm  ineligible, 
if  the  firm  is  otherwise  owned  and 
controlled  by  the  other  spouse 
consistent  with  the  standards  of  this 
section. 

(7)  In  situations  in  which  expertise  is 
relied  upon  as  the  contribution  to 
acquire  ownership,  the  expertise  must 
be  in  areas  critical  to  the  firm’s 
operations,  specific  to  the  type  of  work 
the  firm  performs,  and  documented  in 
the  records  of  the  firm.  The  records 
must  clearly  show  the  contribution  of 
expertise  and  its  value  to  the  firm. 

(h)  Control.  In  determining  whether 
the  socially  emd  economically 
disadvantaged  participants  in  a  firm 
control  the  firm,  the  recipient  shall  look 
at  all  relevant  facts  as  a  whole.  It  is 
inappropriate,  in  most  instances,  for 
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recipients  to  make  control  decisions 
based  on  any  single  factor. 

(1)  A  DBE  must  be  an  independent 
business.  An  independent  business  is 
one  the  viability  of  which  does  not 
depend  on  its  relationship  with  another 
firm  or  firms. 

(1)  In  determining  whether  a  potential 
DBE  is  an  independent  business, 
recipients  shall  scrutinize  relationships 
with  non-DBE  firms,  in  such  areas  as 
personnel,  facilities,  equipment, 
financial  and/or  bonding  support,  and 
other  resources. 

(ii)  The  recipient  shall  consider 
whether  present  or  recent  employer/ 
employee  relationships  between  the 
disadvantaged  owned s)  of  the  potential 
DBE  and  non-DBE  firms  or  persons 
associated  with  non-DBE  firms 
substantially  compromise  the 
independence  of  the  potential  DBE  firm. 

(iii)  The  recipient  shall  examine  the 
firm’s  relation^ips  with  prime 
contractors  to  determine  whether  a 
pattern  of  exclusive  or  primary  dealings 
with  a  prime  contractor  substantially 
compromises  the  independence  of  the 
potential  DBE  firm. 

(iv)  In  considering  factors  related  to 
the  independence  of  a  potential  DBE 
firm,  recipients  shall  consider  the 
consistency  of  relationships  between  the 
potential  DBE  and  non-DBE  firms  with 
normal  industry  practice. 

(2)  A  DBE  firm  must  not  be  subject  to 
any  formal  or  informal  restrictions 
which  limit  the  customary  discretion  of 
the  socially  and  economically 
disadvantaged  owners.  There  shall  be 
no  restrictions  through  corporate  charter 
provisions,  by-law  provisions,  contracts 
or  any  other  formal  or  informal  devices 
(e.g.,  cumulative  voting  rights,  voting 
powers  attached  to  different  classes  of 
stock,  employment  contracts)  which 
prevent  the  socially  and  economically 
disadvantaged  owners,  without  the 
cooperation  or  vote  of  any  non- 
disadvantaged  individual,  from  making 
any  business  decision  of  the  firm.  This 
paragraph  does  not  preclude  a  spousal 
co-signature  as  provided  for  in 
paragraph  (c)(6)  of  this  section. 

(3)  The  socially  and  economically 
disadvantaged  owners  shall  possess  the 
power  to  direct  or  cause  the  direction  of 
the  management  and  policies  of  the  firm 
and  to  m^e  day-to-day  as  well  as  long¬ 
term  decisions  on  matters  of 
management,  policy  and  operations. 
Non-^sadvantaged  owners  of  the  firm 
shall  not  be  disproportionately 
responsible  for  the  operation  of  the  firm. 

(!)  The  socially  and  economically 
disadvantaged  owners  of  the  firm  may  • 
delegate  various  areas  of  the 
management,  policymaking,  or  daily 
operations  of  the  finn  to  management 


and  non-management  employees, 
regardless  of  whether  these  employeee 
are  socially  and  economically 
disadvantaged  individuals.  Sudi 
delegations  of  authority  must  be 
revocable,  and  the  socially  and 
economically  disadvantaged  owners 
must  retain  the  power  to  hire  and  fire 
any  employee  to  whom  such  authority 
is  delegated.  The  managerial  role  of  the 
socially  and  economiouly 
disadvantaged  owners  in  the  firm’s 
overall  afiaiirs  must  be  such  that  the 
recipient  can  reasonably  conclude  that 
the  socially  and  econoi^cally 
disadvantaged  owners  actually  exercise 
control  over  the  firm’s  operations, 
management,  and  policy. 

(ii)  The  socially  and  economically 
disadvantaged  owners  must  have  an 
overall  imderstanding  of  the  type  of 
business  in  which  the  firm  is  engaged 
and  the  firm’s  operations.  The  s^ally 
and  economically  disadvantaged  owners 
are  not  required  to  have  experience  or 
expertise  in  every  critical  area  of  the 
firm’s  operations,  or  to  have  greator 
experience  or  expertise  in  a  given  field 
than  managers  or  key  employees.  ’The 
socially  and  economically 
disadvantaged  owners  must  have  the 
ability  to  intelligently  use  and  critically 
evaluate  information  presented  by 
employees  of  the  firm  concerning  its 
daily  operations,  management,  and 

^  (iii]^  stat^ or  local  law  requires  the 
persons  owning  and  controlling  a 
certain  type  of  firm  to  have  a  license  or 
other  formal  credential,  then  the 
socially  and  economicallv 
disadvantaged  persons  who  own  and 
control  a  potential  DBE  firm  of  that  type 
miist  possess  the  required  license  or 
credential.  If  state  or  local  law  do  not 
require  such  a  person  to  have  such  a 
license  or  credential  to  own  and  control 
a  firm,  the  recipient  shall  not  deny 
certification  solelv  on  the  ground  that 
the  person  lacks  the  license  or 
credential.  However,  the  recipient  may 
take  into  account  the  absence  of  a 
license  or  credential  as  one  factm  in 
determining  whether  the  socially  and 
economically  disadvantaged  owners 
actually  exercise  control  over  the  firm. 

(iv)  mdividuals  who  are  not  socially 
and  economically  disadvantaged  may  be 
involved  in  a  DBE  firm  as  managers, 
stockholders,  officers,  and/or  directors. 
Such  individuals  may  not,  however, 
possess  or  exercise  the  power  to  control 
the  firm. 

(v)  If  a  recipient  considers  differences 
in  remuneration  between  the  socially 
and  economically  disadvantaged  owners 
and  other  participants  in  the  firm  in 
determining  whether  to  certify  a 
potential  DBE,  it  shall  do  so  in  the 


context  tjA  ihe  duties  of  the  persons 
involved,  normal  industry  practices,  the 
firm’s  policy  and  practice  concerning 
reinvestment  of  income,  and  any  other 
explanations  for  the  differences 
proffered  by  the  firm. 

(vi)  The  fact  that  a  member  of  the 
family  of  a  socially  and  economically 
disadvantaged  owner  of  a  firm 
participates  in  the  firm  as  a  manager, 
employee,  owner  board  member,  does 
not.  in  itself,  indicate  that  the  owner 
fails  to  control  the  firm.  In  considering 
the  firm’s  eligibility,  the  recipient  shaU 
make  a  judgment  about  the  control  the 
socially  and  economically 
disadvantaged  owner  exercises  vis-a-vis 
other  persons  involved  in  the  business 
as  it  does  in  other  situations,  without 
regard  to  whether  or  not  the  other 
persons  are  family  members. 

(1)  Other  certification  considerations. 
(1)  Consideration  of  whether  a  firm 
performs  a  commercially  useful 
function  or  is  a  regular  dealer  pertains 
solely  to  counting  toward  DBE  goals  the 
participation  of  firms  which  have 
already  been  certified  as  DBEs.  Except 
as  provided  in  paragraph  (2)  of  this 
paragraph,  recipients  shall  not  consider 
commercially  useful  function  issues  in 
any  way  in  making  decisions  about 
whether  to  certify  a  firm  as  a  DBE. 

(2)  A  recipient  may  consider,  in 
making  certification  decisions,  whether 
a  firm  has  exhibited  a  pattern  of  conduct 
indicating  its  involvement  in  attempts 
to  evade  or  subvert  the  intent  or 
requirements  of  the  DBE  program  or 
other  DOT  federally  assisted  programs. 

(3)  Recipients  shall  evaluate  the 
eligibility  of  a  firm  in  light  of  present 
circumstances.  Recipients  shall  not 
decline  to  certify  a  firm  based  solely  on 
historical  information  indicating  a  lack 
of  ownership  or  control  of  the  finn  by 
socially  and  economically 
disadvantaged  individuals  at  some  time 
in  the  past,  if  the  firm  currently  meets 
the  ownership  and  control  standards  of 
this  part. 

(4)  Firms  seeking  DBE  certification 
shall  cooperate  fully  with  requests  by 
recipients  for  information  relevant  to 
the  certification  process.  Failure  or 
refusal  to  provide  such  information  is  a 
ground  for  a  denial  of  certification. 

(5)  A  small  business  concern  which  is 
SI  percent  owned  and  controlled  by  one 
or  more  certified  DBE  firms  is  itself  an 
eligible  DBE,  if  it  meets  the  business 
size  and  other  eligibility  criteria  of  this 
part. 

(6)  Only  firms  organized  for  profit 
may  be  eligible  DBEs.  Not-foi^profit 
organizations,  even  though  controlled 
by  socially  and  economically 
disadvantaged  individuals,  are  not 
eligible  to  Ito  certified  as  DBEs. 
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(7)  A  firm  owned  by  an  Indian  tribe 
recognized  by  the  Department  of  the 
Interior  or  an  Alaskan  Native 
Corporation  may  be  regarded  as  owned 
by  socially  and  economically 
disadvantaged  individuals, 
notwithstanding  the  fact  that  ownership 
may  formally  reside  in  the  tribe  or 
corporation  as  an  entity,  rather  than  in 
individual  members  of  the  tribe.  Such  a 
firm  must  meet  the  control  and  business 
size  criteria  of  this  section  in  order  to  be 
an  eligible  DBE. 

§23.31  Overall  goals. 

(a)  Recipients  are  required  to  establish 
overall  goals  and  shall  calculate  them  as 
follows: 

(1)  For  FHWA  recipients,  as  a 
percentage  of  all  Federal-aid  highway 
funds  the  recipient  will  expend  in 
FHWA-assisted  contracts  in  the 
forthcom^  fiscal  year; 

(2)  For  FTA  and  FAA  recipients,  as  a 
percentage  of  all  FTA  or  FAA  funds 
{exclusiveof  FTA  funds  to  be  used  for 
the  purchase  of  transit  vehicles)  that  the 
recipient  will  expend  in  FTA  or  FAA- 
assisted  contracts  in  the  forthcoming 
fiscal  year.  In  appropriate  cases,  the 
FTA  or  FAA  Administrator  may  permit 
a  recipient  to  express  its  overall  goal  as 
a  percentage  of  funds  for  a  particular 
grant  or  project  or  group  of  grants  and/ 
or  projects. 

(b)  In  setting  overall  goals,  recipients 
shall  consider  the  following  factors: 

(1)  Overall  goals  shall  bebased  on  the 
number  and  types  of  contracts  to  be 
awarded  by  the  recipient  and  the 
number  and  types  of  DBEs  likely  to  be 
available  to  work  on  the  contracts 
during  the  period  covered  by  the  goal. 

(2)  The  recipient  shall  use  its  past 
performance  in  setting  and  meeting  DBE 
overall  goals  as  a  guide  for  establishing 
reasonable  expectations  for  future 
overall  goals. 

(c) (1)  Recipients  setting  overall  goals 
on  a  fiscal  year  basis  shall  submit  them 
to  the  applicable  DOT  operating 
administration  for  approval  60  days 
before  the  beginning  of  the  Federal 
fiscal  year  to  which  the  goal  applies,  or 
at  another  time  determined  by  &e 
Administrator  of  the  concerned 
operating  administration. 

(2)  An  FTA  or  FAA  recipient  setting 
overall  goals  on  a  project  or  grant  basis 
shall  submit  the  goals  at  a  time 
determined  by  the  FTA  or  FAA 
Administrator. 

(3)  Submissions  of  overall  goals  shall 
include  a  description  of  the 
methodology  used  to  establish  the  goals 
and  the  reasons  for  selecting  the 
particular  goal  submitted. 

(d)  The  recipient  shall  submit  its 
overall  goal  to  the  Administrator  of  the 


applicable  operating  administration  for 
approval.  The  Administrator  considers 
whether  the  goal  represents  a  reasonable 
expectation  for  DBE  participation  in  the 
recipient’s  DOT-assisted  contracts, 
based  on  such  factors  as  stated  in 
paragraph  (b)  of  this  section,  existing 
DBE  capacity  and  the  recipient’s  efforts 
to  develop  the  capacity  of  available 
DBEs. 

(e)  If  a  recipient  submits  an  overall 
goal  of  less  than  ten  percent,  it  shall 
take  the  following  additional  steps: 

(1)  Ensure  that  the  submission  is 
signed  or  concurred  in  by  the  Governor 
(with  respect  to  a  state  transportation 
agency).  Mayor  or  other  responsible 
elected  official  (with  respect  to  a  local 
mass  transit  agency),  or  the  responsible 
elected  official  or  head  of  the  board 
(with  respect  to  an  airport  operator). 

(2)  Consult  with  minority  and  general 
contractor  groups,  community 
organizations,  and  other  officials  or 
organizations  which  could  be  expected 
to  have  information  concerning  the 
availability  of  disadvantaged  businesses 
and  the  recipient’s  efforts  to  increase  the 
participation  of  such  businesses.  If  it 
appears  to  the  Administrator  of  the 
concerned  operating  administration  that 
the  recipient  has  failed  to  consult 
adequately  with  relevant  persons  or 
organizations,  the  Administrator  may 
direct  the  recipient  to  do  so,  prior  to 
approving  the  goal. 

(3)  Submit  with  its  request  for 
approval  for  a  goal  of  less  than  ten 
percent  a  justification  including  the 
following  elements: 

(i)  The  recipient’s  efforts  to  locate 
DBEs: 

(ii)  The  recipient’s  efforts  to  make 
DBEs  aware  of  contracting  activities: 

(iii)  The  recipient’s  initiatives  to 
encourage  and  develop  DBEs; 

(iv)  Legal  or  other  barriers  impeding 
the  participation  of  DBEs  at  a  level  of  at 
least  ten  percent  in  the  recipient’s  DOT- 
assisted  contracts  and  the  recipient’s 
efforts  to  overcome  or  mitigate  the 
effects  of  these  barriers; 

(v)  The  availability  of  DBEs  to  work 
on  the  recipient’s  DOT-assisted 
contracts: 

(vi)  A  summary  of  the  views  and 
information  concerning  the  availability 
of  DBEs  and  the  adequacy  of  the 
recipient’s  efforts  to  increase  DBE 
participation  provided  during  the 
consultation  required  by  paragraph 
(d)(2)  of  this  section. 

(f) (1)  The  Administrator  of  the 
concerned  operating  administration 
accepts  a  recipient’s  request  for 
approval  of  a  goal  of  less  than  ten 
percent  if  he/she  determines  that — 

(i)  The  recipient  is  making  all 
appropriate  efforts  to  increase  DBE 


participation  in  its  DOT-assisted 
contracts  to  a  level  of  at  least  ten 
percent: 

(ii)  Despite  these  efforts,  the 
recipient’s  requested  goal  represents  a 
reasonable  expectation  for  the 
participation  of  DBEs  in  its  DOT- 
assisted  contracts,  given  the  availability 
of  DBEs  to  work  on  these  contracts. 

(iii)  'The  steps  required  by  paragraph 

(d)  of  this  section  have  been  taken. 

(2)  Before  acting  on  a  request  to 

approve  a  goal  of  less  than  ten  percent, 
the  Administrator  of  the  concerned 
operating  administration  shall  provide 
the  Director  of  the  DOT  Office  of  Small 
and  Disadvantaged  Business  Utilization 
the  opportunity  to  review  and  comment 
on  the  request. 

(g) (1)  If  the  Administrator  of  the 
concerned  operating  administration 
does  not  approve  the  recipient’s 
requested  goal  under  paragraph  (d)  or 

(e)  of  this  section,  the  Administrator 
shall  provide  to  the  recipient  a  written 
explanation  of  his/her  decision. 

(2)  When  the  Administrator  does  not 
approve  the  recipient’s  requested  goal, 
the  Administrator,  after  consulting  with 
the  recipient,  shall  establish  an  adjusted 
overall  goal.  The  adjusted  overall  goal 
represents  the  Administrator’s 
determination  of  a  reasonable 
expectation  for  the  participation  of 
DBEs  in  the  recipient’s  DOT-assisted 
contracts,  and  is  based  on  the 
information  provided  by  the  recipient  in 
its  submission  and  other  information 
available  to  the  Administrator.  The 
adjusted  overall  goal  shall  be  binding  on 
the  recipient. 

(h)  The  Administrator  may  condition 
the  approval  of  an  overall  goal  on  any 
reasonable  future  action  by  the 
recipient. 

(i)  At  the  time  the  recipient  submits 
its  overall  goals  to  the  Department  for 
approval,  the  recipient  shall  publish  a 
notice  announcing  these  goals, 
informing  the  public  that  the  goals  and 
a  description  of  how  they  were  selected 
are  available  for  inspection  during 
normal  business  hours  at  the  principal 
office  of  the  recipient  for  30  days 
following  the  date  of  the  notice,  and 
informing  the  public  that  the 
Department  and  the  recipient  will 
accept  comments  on  the  goals  for  45 
days  from  the  date  of  the  notice.  The 
notice  shall  include  addresses  to  which 
comments  may  be  sent,  and  shall  be 
published  in  general  circulation  media 
and  available  minority-focus  media  and 
trade  association  publications,  and  shall 
state  that  the  comments  are  for 
informational  purposes  only. 

(j)  Failime  to  have  an  approved  overall 
goal  is  noncompliance  by  a  recipient 
with  the  requirements  of  this  Part.  A 
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recipient  that  does  not  have  an 
approved  overall  goal  is  not  eligible  to 
receive  Federal  financial  assistance  from 
FHWA,  FTA,  or  FAA. 

(k)  If  a  recipient  fails  to  meet  an 
approved  overall  goal,  it  shall  have  an 
opportimity  to  m^e  an  explanation  to 
the  Administrator  of  the  concerned 
Operating  administration  why  the  goal 
could  not  be  achieved  and  why  meeting 
the  goal  was  beyond  the  recipient’s 
control. 

(l) (1)  If  the  recipient  does  not  make 
such  an  explanation,  or  the  explanation 
does  not  justify  the  failure  to  meet  the 
goal,  the  Administrator  may  direct  the 
recipient  to  take  remedial  action. 

Failure  to  take  such  remedial  action  is 
noncompliance  with  this  Part. 

(2)  Before  the  Administrator 
determines  whether  an  explanation 
justifies  a  recipient’s  failure  to  meet  its 
goal,  the  Ehrector  of  the  Office  of  Small 
and  Disadvantaged  Business  Utilization 
shall  have  an  opportvmity  to  review  and 
comment  on  the  recipient’s  explanation. 

123.33  Contract  goals. 

(a)  The  recipient  shall  establish  a  DBE 
contract  goal  on  each  prime  contract 
with  DBE  subcontracting  possibilities, 
regardless  of  whether  the  recipient  has 
met  its  overall  goal  for  the  year  or  for 

a  grant  or  project.  The  goal  shall  be 
calculated  on  the  basis  of  the  entire 
amount  of  the  contract  (i.e.,  both  the 
state/local  and  Federal  share  of  the 
contract). 

(b)  Recipients  are  not  required  to  set 
each  contract  goal  at  the  same 
percentage  level  as  the  overall  goal.  The 
goal  for  a  specific  contract  may  be 
higher  or  lower  than  that  percentage 
level  of  the  overall  goal,  depending  on 
such  factors  as  the  type  of  work 
involved,  the  location  of  the  work,  and 
the  availability  of  DBEs  for  the  work  of 
the  particular  contract.  However,  over 
the  period  covered  by  its  overall  goal, 
the  recipient  shall  ensure  that  its 
contract  goals  are  set  so  that,  if  met,  they 
will  cumulatively  result  in  the  recipient 
meeting  its  overall  goal. 

(c)  Each  FTA  recipient  shall  establish 
a  DBE  participation  goal  for  each 
business  activity  afforded  through  leases 
or  concessions  involving  the  use  of  the 
recipient’s  facilities  or  equipment, 
notwithstanding  the  fact  that  such 
opportunities  do  not  involve  the 
expenditure  of  Federal  funds  and 
therefore  are  not  included  in  the 
recipient’s  overall  goal. 

(d)  Operating  ad^nistration  approval 
of  each  contract  goal  is  not  necessarily 
required.  However,  operating 
administrations  may  review  and 
approve  or  disapprove  any  contract  goal 


established  by  a  recipient,  at  the 
operating  administration’s  discretion. 

123.35  Good  faith  efforts. 

(a)  The  recipient  shall  award  a 
contract  only  to  a  contractor  which 
meets  the  DBE  contract  goal  or 
demonstrates  that  it  has  made  good  faith 
efiorts  to  do  so. 

(b)  All  solicitations  for  DOT-assisted 
contracts  for  which  a  contract  goal  has 
been  established  shall  inform 
competitors  for  the  contract  that — 

(1)  Award  of  the  contract  will  be 
conffitioned  on  meeting  the 
reouirements  of  this  section; 

(2)  All  bidders  shall  be  required  to 
submit  the  following  information  with 
bids/proposals  for  contracts,  as  a  matter 
of  responsiveness: 

(1)  The  names  and  addresses  of  DBE 
firms  that  will  participate  in  the 
contract; 

(ii)  A  description  of  the  work  that 
each  DBE  will  perform; 

(iii)  The  dollar  amoimt  of  the 
participation  of  each  DBE  firm 
participating; 

(iv)  If  the  contract  goal  is  not  met, 
evidence  of  good  faith  efforts. 

(c)  If  the  DBE  participation  submitted 
by  the  bidder/offeror  does  not  meet  the 
contract  goal,  the  recipient  shall 
determine  whether  the  bidder/offeror’s 
good  faith  efiorts  are  adequate.  In 
making  this  determination,  the  recipient 
uses  appendix  B  to  this  part. 

(d)  The  recipient  shall  ensure  all 
information  is  complete  and  accurate 
and  adequately  documents  the 
competitor’s  good  faith  efiorts  before  the 
recipient  commits  itself  to  the 
performance  of  the  contract  bidder/ 
ofieror. 

(e)  Recipients  are  required  to  use  the 
good  faith  efforts  mechanism  of  this 
section  as  the  means  of  ensuring  that 
contract  goals  are  met  and  may  not, 
except  as  provided  in  paragraph  (f)  of 
this  section,  use  more  stringent  contract 
award  mechanisms  for  DOT-assisted 
contracts. 

(f)  Nothing  in  this  part  prohibits  a 
recipient  with  its  own  legal  authority  to 
employ  set-asides  from  using  a  DBE  set- 
aside  on  a  DOT-assisted  contract.  This 
part  does  not  provide  independent  legal 
authority  to  employ  set-asides. 
Recipients  shall  not  use  group-specific 
set-asides  oh  DOT-assisted  contracts. 

M(l)  Recipients  shall  require  that 
eaw  prime  contractor  have  a  written 
subcontract,  letter  of  intent,  or  other 
writing  memorializing  its  commitment 
to  use  a  DBE  subcontractor  whose 
participation  it  submits  to  meet  a 
contract  goal. 

(2)  Recipients  shall  require  that  a 
prime  contractor  not  terminate  a  DBE 


subcontractor  listed  in  response  to 
paragraph  (b)(2)  of  this  section  (or  an 
approved  substitute  DBE  firm)  imiess 
the  DBE  is  in  breach  of  its  contract  with 
the  prime  contractor.  Such  a 
termination  shall  not  take  place  without 
prior  written  notice  to  the  recipient. 

(3)  When  a  DBE  subcontractor  is 
terminated,  the  recipient  shall  require 
the  prime  contractor  to  make  good  faith 
efforts  to  find  another  DBE 
subcontractor  to  substitute  for  the 
original  DBE.  These  good  faith  efforts 
sh^l  be  directed  at  ^ding  another  DBE 
to  perform  the  same  amount  of  work 
imder  the  contract  as  the  DBE  that  was 
terminated,  regardless  of  whether  the 
prime  contractor’s  DBE  participation 
percentage  is  above  or  below  the 
contract  figure  committed  to  at  contract 
award. 

*  (4)  *1110  recipient  shall  include  in  each 
prime  contract  a  liquidated  damages 
clause  or  penalty  provision  that  the 
recipient  shall  invoke  if  the  prime 
contractor  fails  to  comply  with  the 
requirements  of  this  paragraph. 

123.37  Counting  DBE  participation. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  full  dollar  value  of  a 
contract  with  a  DBE  is  counted  toward 
DBE  goals. 

(b) Cl)  The  entire  fees  or  commissions 
charged  by  a  DBE  firm  for  providing  a 
bona  fide  service,  such  as  professional, 
technical,  consultant  or  managerial 
services,  are  counted  toward  DBE  goals, 
provided  that  they  are  determined  by 
the  recipient  to  be  reasonable  and  not 
excessive  as  compared  with  fees 
customarily  allowed  for  similar  services. 

(2)  The  entire  fees  or  commissions 
charged  by  a  DBE  firm  for  providing 
bonds  or  insrirance  specifically  required 
for  the  performance  of  a  DOT-assisted 
contract  are  counted  toward  DBE  goals, 
provided  that  they  are  determined  by 
the  recipient  to  be  reasonable  and  not 
excessive  as  compared  with  fees 
customarily  allowed  for  similar  services. 

(c)  When  a  DBE  performs  as  a  partner 
in  a  joint  venture,  a  portion  of  the  total 
dollar  value  of  the  contract  equal  to  the 
distinct,  clearly  defined  portion  of  the 
work  of  the  contract  that  the  DBE 
performs  is  counted  toward  DBE  goals. 

(d)  Expenditures  to  a  DBE  contractor 
may  be  coimted  toward  DBE  goals  only 
if  the  DBE  is  performing  a  commercially 
useful  function  on  that  contract. 

(1)  A  DBE  performs  a  commercially 
usefril  function  when  it  is  responsible 
for  execution  of  a  distinct  element  of  the 
work  of  the  contract  and  is  carrying  out 
its  responsibilities  by  actually 
performing,  managing,  and  supervising 
the  work  involved.  To  perform  a 
commercially  useful  function,  the  DBE 


58310  Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Proposed  Rules 


must  be  responsible  for  the  purchase 
and  quality  of.  and  payment  for. 
materials  used  to  perform  its  work 
under  the  contract.  To  determine 
whether  a  DBH  is  performing  a 
commercially  useful  function,  the 
recipient  shall  evaluate  the  amount  of 
work  subcontracted,  industry  practices, 
whether  the  amoiuit  the  firm  is  to  be 
paid  imder  to  contract  is  commensxirate 
with  the  work  it  is  actually  performing 
and  the  DBE  credit  claimed  for  its 
performance  of  the  woik.  and  other 
relevant  factors. 

(2)  If.  consistent  with  state  and  local 
law  and  industry  practices,  a  DBE  enters 
into  lower  tier  subcontracts,  the 
following  rules  apply: 

(i)  If  a  DBE  subcontracts  a  greater 
portion  of  the  work  of  a  contract  than 
would  be  expected  on  the  basis  of 
normal  industry  practice  for  the  type  of 
work  involved,  the  DBE  shall  be 
presumed  not  to  be  performing  a 
commercially  useful  function. 

(ii)  Any  portion  of  the  value  of  the 
contract  that  a  DBE  subcontractor 
subcontracts  back  to  the  prime 
contractor  or  an  affiliate  of  the  prime 
contractor  shall  not  be  counted  toward 
DBE  goals. 

(iii)  In  the  FHWA  program,  if  a  DBE 
does  not  perform  at  least  30  percent  of 
the  total  cost  of  its  contract  with  its  own 
work  force,  it  shall  be  presumed  not  to 
be  performing  a  commercially  useful 
function. 

(iv)  When  a  DBE  in  the  FHWA 
program  is  presumed  not  to  be 
performing  a  commercially  useful 
function  as  provided  in  paragraph 
(d)(2)(iii)  of  this  section,  the  DBE  may 
present  evidence  to  rebut  this 
presumption  to  the  recipient.  The 
recipient  may  determine  that  the  Brm  is 
performing  a  commwcially  useful 
mnction  given  the  type  of  work 
involved  and  normal  industry  practices. 
This  determination  is  subject  to  review 
by  the  FHWA  Administrator. 

(3)  The  performance  of  such  specified 
work  and  the  app't>priate  com|}ensation 
for  that  work,  whether  it  is  performed 
by  a  prime  contractor,  subcontractor  (at 
whatever  tier)  or  lessor,  shall  be  part  of 
a  formally  executed  written  agreement 
between  the  contracting  parties.  The 
recipient’s  DBE  program  shall  set  forth 
a  monitoring  and  enforcement 
mechanism  to  verify  that  the  work 
committed  to  the  DBE  at  contract  award 
is  actually  performed  by  the  DBE  and 
that  the  DBE  is  duly  compensated  for 
the  performance  of  the  work,  before 
counting  that  work  toward  DBE  goals. 

(e)  Expenditures  with  DBEs  for 
materials  or  supplies  are  counted 
toward  DBE  goals  as  provided  in  this 
paragraph: 


(1)  (i)  If  the  materials  or  supplies  are 
counted  from  a  DBE  manufecturer.  100 
percent  of  the  cost  of  the  materials  or 
supplies  are  to  be  coimted  toward  DBE 
goals. 

(ii)  For  purposes  of  this  paragraph,  a 
manufacturer  is  a  firm  that  operates  or 
maintains  a  factory  or  establishment 
that  produces,  on  the  premises,  the 
materials  or  supplies  in  question. 

(2)  (i)  If  the  materials  or  supplies  are 
purchased  from  a  DBE  regular  dealer.  60 
percent  of  the  cost  of  the  materials  or 
supplies  may  be  counted  toward  DBE 
goals. 

(ii)  For  purposes  of  this  paragraph,  a 
regular  dealer  is  a  firm  that  owns, 
operates,  or  maintains  a  store, 
warehouse,  or  other  establishment  in 
which  the  materials  or  supplies  required 
for  the  performance  of  the  contract  are 
bought,  kept  in  stock,  and  regularly  sold 
to  the  public  in  the  usual  course  of 
business.  To  be  a  regular  dealer,  the  firm 
must  engage  in,  as  its  principal 
business,  and  under  its  own  name,  the 
purchase  and  sale  of  the  products  in 
question.  A  regular  dealer  in  such  bulk 
items  as  steel,  cement,  gravel,  stone,  or 
asphalt  need  not  keep  such  products  in 
stock,  if  it  owns  or  operates  distribution 
equipment.  The  supplementing  of 
regular  dealers’  own  distribution 
equipment  shall  be  by  a  long-term  lease 
agreement  and  not  an  on  ad  hoc  or 
contract-by-contract  basis.  Packagers, 
brokers,  manufacturers’  representatives, 
or  persons  who  arrange  or  expedite 
transactions  shall  not  be  regarded  as 
regular  dealers  within  the  meaning  of 
this  paragraph,  unless  they  also  meet 
the  standuds  of  this  paragraph. 

(3)  If  the  materials  or  supplies  are 
purchased  from  a  DBE  which  is  neither 
a  manufecturer  nor  a  regular  dealer, 
credit  toward  DBE  goals  may  be  counted 
as  follows; 

(i)  The  entire  fees  or  commissions 
charged  for  assistance  in  the 
procurement  of  the  materials  and 
supplies  are  counted  toward  DBE  goals, 
prodded  that  they  are  determined  by 
the  recipient  to  be  reasonable  and  not 
excessive  as  compared  with  fees 
customarily  allowed  for  similar  services. 
No  portion  of  the  cost  of  the  materials 
and  supplies  themselves  may  be 
counted  toward  DBE  goals,  however. 

(ii)  The  entire  fees  oiarged  for  the 
delivery  of  materials  or  supplies 
required  on  a  job  site  are  counted 
toward  DBE  goals,  provided  that  they 
are  determined  by  the  recipient  to  be 
reasonable  and  not  excessive  as 
compared  with  fees  customarily  allowed 
for  similar  services.  No  portion  of  the 
cost  of  the  materials  and  supplies 
themselves  may  be  counted  toward  DBE 
goals,  however. 


(4)  The  dollar  value  of  a  contract  with 
a  firm  whose  eligibility  has  been 
removed  may  not  be  counted  toward  the 
recipient’s  overall  goal. 

(fj  If  a  firm  has  not  been  certified  by 
the  recipient  as  a  DBE,  or  if  the 
recipient’s  certification  procedures,  as 
applied  to  the  firm,  do  not  comply  with 
the  requirements  of  this  Part,  the  firm’s 
participation  may  not  be  counted 
toward  DBE  goals. 

(g)  The  participation  of  a  DBE 
subcontractor  shall  not  be  counted 
toward  the  prime  contractOT’s  goal  until 
the  amount  being  counted  toward  the 
goal  has  been  paid  to  the  DBE. 

§23^9  Additlofwl  program  elemants. 

Recipients  required  by  §  23.23  of  this 
part  to  have  a  DBE  program  shall 
incorporate  into  their  DBE  programs  and 
implement  the  following  additional 
elements: 

(a)  The  recipient  shall  issue  a  policy 
statement  which  expresses  the 
organization’s  commitment  to  the 
program,  states  its  objectives,  and 
outlines  responsibilities  for  its 
implementation.  The  recipient  shall 
circulate  the  statement  throughout  its 
organization  and  to  the  DBE  and  non- 
DBE  business  communities. 

(b)  The  recipient  shall  have  a  DBE 
liaison  officer,  who  shall  have  direct, 
independent  access  to  the  Qiief 
Executive  Officer  of  the  organization 
with  respect  to  DBE  pro^m  matters. 
The  liaison  officer  shall  be  responsible 
for  implementing  all  aspects  of  the 
recipients’  DBE  program.  The  recipient 
shall  have  adequate  staff  to  administer 
the  program. 

(c)  The  recipient  shall  develop  and 
use  techniques  to  facilitate  DBE 
participation,  including  but  not  limited 
to  the  following: 

(1)  Arranging  solicitations,  times  for 
the  presentation  of  bids,  quantities, 
specifications,  and  delivery  schedules 
in  ways  to  facilitate  DBE  participation; 

(2)  Providing  assistance  to  DBEs  in 
overcoming  limitations  such  as  inability 
to  obtain  bonding  or  financing; 

(3)  Providing  technical  assistance  and 
other  services; 

(4)  Carrying  out  information  and 
communications  programs  on 
contracting  procedures  and  specific 
contract  opportunities  in  a  timely 
manner,  with  such  information  l^ing 
made  available  in  languages  other  than 
English  where  appropriate;  and 

(5)  Taking  appropriate  steps  to 
encourage  diversity  in  the  types  of  work 
performed  by  DBEs  and  the  performance 
of  prime  contracts  as  well  as 
subcontracts  by  DBEs  (e.g.,  incentives 
for  the  participation  of  DBEs  in  fields 
other  than  speciality  subcontracting 
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fields  in  which  DBEs  have  traditionally 
participated). 

(d)  The  recipient  shall  thoroughly 
investigate  the  full  extent  of  services 
offered  by  financial  institutions  owned 
and  controlled  by  socially  and 
economically  disadvantaged  individuals 
in  its  commimity  and  ma^e  reasonable 
efforts  to  use  these  institutions. 
Recipients  shall  also  encourage  prime 
contractors  to  use  such  institutions. 

(e)  The  recipient’s  DBE  program  shall 
include  a  monitoring  and  enforcement 
mechanism  to  verify  that  the  work 
committed  to  DBEs  at  contract  award  is 
actually  performed  by  the  DBE  and  that 
the  DBE  is  duly  compensated  for  the 
performance  of  the  work. 

(f)  The  recipient  shall  establish,  as 
part  of  its  DBE  program,  a  mechanism 
to  ensure  that  DBE  subcontractors  are 
promptly  and  fully  paid,  and  otherwise 
treated  fairly  and  equitably,  by  prime 
contractors.  The  recipient  shall  include 
appropriate  clauses  in  its  contract 
documents  to  ensure  that  the 
mechanism  is  contractually  binding  on 
all  parties  involved.  The  mechanism 
shall  include  one  or  more  of  the 
following  provisions: 

(1)  A  procedure  for  alternative  dispute 
resolution  to  resolve  disputes  between 
prime  contractors  and  DBE 
subcontractors,  including  but  not 
limited  to  issues  concerning  payment  of 
DBE  subcontractors; 

(2)  The  inclusion  in  every  prime 
contract  of  a  prompt  payment  clause 
which  obligates  the  contractor  to  pay 
the  subcontractor  for  satisfactory 
performance  of  its  contract  no  later  than 
10  days  from  receipt  of  payment  out  of 
such  amounts  as  are  paid  to  the 
contractor  by  the  recipient  in 
accordance  with  the  contract’s 
provisions.  Any  delay  or  postponement 
of  the  payment  of  funds  among  the 
contracting  parties  may  take  place  only 
for  good  cause,  with  prior  approval  by 
the  recipient.  The  prompt  payment 
clause  shall  also  provide  for  appropriate 
penalties  for  failure  to  comply,  which 
shall  be  set  and  imposed  at  the 
recipient’s  discretion. 

(3)  A  requirement  that  any  delay  or 
postponement  of  the  payment  of  fynds 
to  DBE  subcontractors  by  a  prime 
contractor,  as  called  for  by  the  contract 
between  them,  may  take  place  only  for 
good  cause,  with  prior  approval  by  the 
recipient; 

(4)  A  procedure  through  which 
payments  owed  to  DBE  subcontractors 
imder  their  contracts  with  prime 
contractors  shall  be  made  directly  by  the 
recipient  to  the  DBE  subcontractors, 
rather  than  through  the  prime 
contractor;  or 


(5)  A  requirement  that  contractors  not 
draw  down  funds  due  on  work 
performed  by  DBE  subcontractors 
except  as  needed  to  meet  immediate 
cash  disbursement  needs,  and  that  any 
such  funds  drawn  down  and  not 
disbursed  within  seven  calendar  days  be 
returned.  All  funds  retained  in  excess  of 
seven  calendar  days  shall  be  required  to 
be  returned  with  interest  due,  calculated 
as  of  the  date  of  the  original  withdrawal. 

(g)  The  Administrator  of  an  operating 
administration  may  direct  recipients  of 
its  funds  to  establish  a  DBE 
development  program  to  assist  selected 
DBE  fire  in  beaming  able  to  compete  in 
types  of  business  outside  narrow  areas 
of  specialization  in  which  DBE  firms 
have  traditionally  operated. 

(1)  To  participate  in  this  program,  a 
DBE  firm  shall  have  been  certified  by 
the  recipient  for  at  least  two  years  and 
shall  have  participated  in  at  least  one 
contract  let  by  the  recipient  during  that 
time. 

(2)  To  participate  in  this  program,  a 
DBE  firm  shall  be  determined  by  the 
recipient  to  have  as  its  primary  area  of 
operation  one  of  the  specialized  areas  of 
business  traditionally  performed  by 
DBEs  and  to  be  capable,  with  business 
development  assistance,  of  competing 
successfully  in  one  or  more  areas  of 
business  not  traditionally  performed  by 
DBEs. 

(3)  In  providing  business 
development  assistance  to  DBE  firms, 
recipients  shall  be  guided  by  the 
provisions  of  Appendix  C. 

(4)  As  part  of  its  business 
development  program,  a  recipient  may 
establish  a  “mentor-protege”  program, 
in  which  another  DBE  or  non-DBE  firm 
is  a  principal  source  of  business 
development  assistance. 

(i)  Only  DBE  firms  meeting  the 
criteria  of  paragraphs  (g)  (1)  and  (2)  of 
this  section  may  participate  in  such  a 
pro^m. 

(ii)  To  participate  in  a  mentor-protege 
program,  a  DBE  firm  shall  have 
participated  during  the  preceding  two 
years  in  at  least  one  contract  let  by  the 
recipient  in  which  the  mentor  firm  did 
not  participate. 

(iii)  Dxiring  the  course  of  the  mentor- 
protege  relationship,  the  mentor  firms 
shall  not  claim  credit  for  using  the 
protege  firm  for  more  than  one  half  of 
its  goal  on  any  contract  let  by  the 
recipient. 

(iv)  The  mentor-protege  program  of  a 
recipient  shall  be  consistent  with  the 
guidelines  in  Appendix  D. 

(h)  The  recipient  shall  implement 
appropriate  mechanisms  to  ensure 
compliance  with  the  requirements  of 
this  Part  by  all  participants  in  the 
program.  'The  recipient  shall  include  in 


its  DBE  program  the  contract  provisions, 
enforcement  mechanisms,  or  other 
means  it  uses  to  ensure  compliance. 

f  23.41  Transit  vehici*  manufacturers. 

(a)  Each  FTA  recipient  shall  require, 
as  part  of  its  DBE  program,  that  each 
transit  vehicle  manufacturer,  as  a 
condition  of  being  authorized  to  bid  on 
transit  vehicle  procurements  in  which 
FTA  funds  participate,  certify  that  it  has 
complied  with  the  requirements  of  this 
section. 

(b)  Each  manufacturer  shall  estabUsh 
and  submit  for  the  FTA  Administrator’s 
approval  an  annual  overall  percentage 
goal.  'The  base  from  which  the  goal  shall 
be  calculated  is  the  amount  of  FTA 
financial  assistance  participating  in 
transit  vehicle  contracts  to  be  performed 
by  the  manufacturer  during  the  fiscal 
year  in  question.  Fimds  attributable  to 
work  performed  outside  the  United 
States  and  its  territories,  possessions, 
and  commonwealths  shall  be  excluded 
fi*om  this  case.  'The  requirements  and 
procedures  of  Subpart  B  with  respect  to 
submission  and  approval  of  overall 
goals  apply  to  transit  vehicle 
manufacturers  as  they  do  to  recipients. 

(c)  A  manufacturer  may  make  the 
certification  required  by  this  section  if 
it  has  submitted  the  goal  this  section 
requires  and  the  FTA  Administrator  has 
approved  it  or  not  disapproved  it. 

Subpart  C — Certification,  Compiiance 
and  Enforcement  Procedures 

f  23.51  Recipients’  denials  of  initial 
requests  for  certification. 

(a)  When  a  recipient  denies  a  request 
by  a  firm,  which  does  not  have  a  current 
certification  from  the  recipient,  to  be 
certified  as  a  DBE,  the  recipient  shall 
provide  to  the  firm  a  written 
explanation  of  the  reasons  for  the 
denial,  specifically  referencing  the 
evidence  in  the  record  that  supports 
each  reason  for  the  denial.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  time  period  for 
reapplication  (see  paragraph  (c)  of  this 
section)  shall  begin  on  the  date  the 
explanation  is  received  by  the  firm. 

(b)  A  firm  may,  within  30  days  of 
receiving  this  written  explanation, 
submit  evidence  to  the  recipient  that  it 
has  resolved  the  problems  cited  in  the 
explanation  for  the  denial  of 
certification.  The  recipient  shall  provide 
to  the  firm,  on  request,  an  informal 
opportimity  to  be  heard  on  the  matter. 

If  the  recipient  determines  that  the  firm 
meets  eligibility  requirements,  it  shall 
certify  the  firm.  If  the  recipient 
determines  that  the  problems  have  not 
been  resolved,  the  recipient  shall 
provide  a  written  explanation  of  its 
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determination  to  the  firm.  The  time 
period  for  reapplication  shall  begin  to 
run  on  the  date  the  firm  receives  the 
explanation. 

(c)  When  a  firm  is  denied 
certification,  the  recipient  shall 
establish  a  time  peric^  of  no  less  than 
six  and  no  more  than  twelve  months 
that  must  elapse  before  the  firm  may 
reapply  to  the  recipient  for  certification. 

(dj  A  firm  that  is  denied  certification 
may  appeal  the  denial  to  the 
Department  under  §  23.55  of  this  part. 

§23.53  Recipients’ proceedings  to  remove 
eligibility. 

This  section  provides  the  procedures 
by  which  recipients  resolve  issues 
concerning  the  eligibility  of  DBE  firms 
which  are  currently  certified  by  the 
recipient,  whether  these  issues  are 
rais^  as  the  result  of  an  ineligibility 
complaint,  a  DOT  directive  to  suspend 
certification,  a  recertification  review  by 
the  recipient,  or  other  information 
coming  to  the  attention  of  the  recipient. 
Such  issues  include,  but  are  not 
necessarily  limited  to,  the  ownership, 
control,  socially  and  economically 
disadvantaged  status,  and  size  of  the 
firm. 

(a)  Ineligibility  complaints.  (1)  Any 
person  may  file  with  the  recipient  a 
written  complaint  alleging  that  a 
currently-certified  firm  is  ineligible  and 
specifying  the  alleged  reasons  why  the 
firm  is  ineligible.  A  recipient  is  not 
required  to  accept  a  general  allegation 
that  a  firm  is  ineligible  and  shall  not 
accept  an  annonymous  complaint.  The 
complaint  may  include  any  information 
or  arguments  supporting  the 
complainant’s  assertion  that  the  firm  is 
ineligible  and  should  not  continue  to  be 
certified.  Confidentiality  of 
complainants’  identities  may  be 
protected  as  provided  in  §  23.67(b)  of 
this  part. 

(2j  Promptly  upon  receipt  of  such  a 
complaint,  the  redpient  shall  notify  the 
firm,  in  writing,  that  a  complaint 
challenging  its  eligibility  h^  been  filed 
and  that  the  firm  may  provide  written 
information  and  arguments  concerning 
its  eligibility.  The  notice  shall  specify 
the  grounds  on  which  the  firm’s 
elimbility  is  being  questioned. 

(3)  The  recipient  shall  review  the 
administrative  record,  the  material 
provided  by  the  firm  and  the 
complainant,  and  other  available 
information,  and  may  conduct  any 
additional  investigation  that  it  deems 
necessary. 

(4)  If  the  recipient  determines,  based 
on  this  review,  the  there  is  reasonable 
cause  to  believe  that  the  firm  is 
ineligible,  the  recipient  shall  provide 
written  notice  to  the  firm  that  the 


recipient  proposes  to  find  the  firm 
ineligible,  setting  forth  the  reasons  for 
the  prop<Mwd  determination.  If  the 
recipient  determines  that  such 
reasonable  cause  does  not  exist,  it  will 
notify  the  complainant  and  the  firm  in 
writing  of  this  determination  and  the 
reasons  for  it  All  statements  of  reasons 
for  findings  on  the  issue  of  reasonable 
cause  shall  specifically  reference  the 
evidence  in  tne  record  on  which  each 
reason  is  based. 

(b)  Recipient-initiated  proceedings.  If, 
based  on  a  recertification  review  or 
other  information  that  comes  to  its 
attention,  the  recipient  determines  that 
there  is  reasonable  cause  to  believe  that 
a  ciurently-certified  firm  is  ineligible,  or 
when  there  is  a  DOT  directive  to 
suspend  certification  under  parapaph 

(c)  of  this  section,  the  recipient  shall 
provide  written  notice  to  the  firm  that 
the  recipient  proposes  to  find  the  firm 
ineligible,  setting  forth  the  reasons  for 
the  proposed  determination.  The 
statement  of  reasons  for  the  finding  of 
reasonable  cause  shall  specifically 
reference  the  evidence  in  the  record  on 
which  each  reason  is  based. 

(c)  DOT  directive  to  suspend 
certification.  (1)  If  FHWA,  FTA,  or  FAA 
determines  that  information  in  the 
recipient’s  certification  records,  or  other 
information  available  to  the  EKDT 
agency,  creates  a  substantial  probability 
that  a  firm  certified  by  a  recipient  does 
not  meet  the  eligibility  criteria  of  this 
part,  the  DOT  agency  may  direct  the 
recipient  to  suspend  the  firm’s 
certification.  During  the  period  of 
suspension,  the  firm  is  not  eligible  to 
participate  in  the  recipient’s  Federally- 
assisted  contracts  as  a  DBE. 

(2)  The  DOT  agency  concerned  shall 
provide  to  the  recipient  and  the  firm  a 
notice  setting  forth  the  reasons  for  the 
suspension. 

(3)  The  recipient  shall  immediately 
commence  a  proceeding  to  remove 
eligibility  under  paragraph  (b)  of  this 
section.  If  the  recipient  finds,  in  this 
proceeding,  that  the  firm  is  eligible,  the 
suspension  shall  be  lifted. 

(d)  Hearing.  When  a  recipient  notifies 
a  firm  that  it  has  foimd  reasonable  cause 
to  remove  its  eligibility,  under 
paragraph,  (a),  (b)  or  (c)  of  this  section, 
the  recipient  shall  give  the  firm  an 
opporb^ty  for  a  hearing,  at  which  it 
may  respond  to  the  reasons  for  the 
proposal  to  remove  its  eligibility  in 
person  and  provide  information  and 
arguments  concwning  why  the  firm 
should  remain  certified. 

(1)  In  such  a  proceeding,  the  recipient 
shall  bear  the  burden  of  proving,  by  a 
preponderance  of  the  evidence,  that  the 
firm  does  not  meet  the  certification 
standards  of  this  part 


(2)  If  the  social  and  economic 
disadvantage  of  the  firm’s  owners  is  at 
issue  in  the  proceeding,  the  recipient,  in 
making  its  decision,  shall  use  relevant 
SBA  rules  relating  to  social  and 
economic  disadvantage  (13  CFR 
124.105(c)  and  124.106(b)). 

(3)  The  recipient  shall  maintain  a 
complete  record  of  the  hearing,  either  by 
transcript  or  an  audio  recording.  If  an 
audio  recording  is  made,  the  r^pient 
shall  make  a  written  transcription  of  the 
recording  if  there  is  an  appeal  to  DOT 
under  §  23.55  of  this  part. 

(4)  llie  firm  may  el^  to  present 
information  and  arguments  in  writing, 
without  going  to  a  hearing.  In  such  a 
situation,  a  decision  by  the  recipient  to 
remove  the  firm’s  eligibility  must  be 
based  on  a  preponderance  of  the 
evidence  that  the  firm  no  longer  meets 
the  elfoibility  standards  of  thi^art. 

(e)  Separation  of  functions.  Ine 
decision  in  a  proceeding  to  remove  a 
firm’s  eligibility  shall  be  made  by  an 
office  or  persoimel  that  did  not  t^e  part 
in  actions  leading  to  or  seeking  to 
implement  the  proposal  to  remove  the 
firm’s  eligibility,  and  which  is  not 
subject  to  direction  from  the  office  or 
personnel  who  did  take  part  in  these 
actions. 

(f)  Grounds  for  decision.  A  decision  to 
remove  eligibility  shall  not  be  based  on 
a  reinterpretation  or  changed  opinion  of 
information  available  to  the  recipient  at 
the  time  of  the  most  recent  certification 
of  the  firm.  Such  a  decision  shall  be 
based  only  on  one  or  more  of  the 
following: 

(1)  Changes  in  the  firm’s  ownership 
and  control  since  the  most  recent 
certification  of  the  firm  by  the  recipient; 

(2)  Information  or  evidence  not 
available  to  the  recipient  at  the  time  of 
the  most  recent  certification  of  the  firm; 

(3)  Information  that  has  been 
fraudulently  concealed  or 
misrepresented  in  previous  certification 
reviews; 

(4)  A  change  in  the  certification 
standards  or  requirements  of  this  part 
since  the  most  recent  certification  of  the 
firm  by  the  recipient;  or 

(5)  A  documented  finding  that  the 
recipient’s  previous  determination  that 
the  firm  was  eligible  was  clHarly 
erroneous. 

(g)  Notice  of  decision.  Following  the 
recipient’s  decision,  the  recipient  shall 
provide  the  firm  a  letter  setting  forth  the 
decision  and  the  reasons  for  it, 
including  specific  references  to  the 
evidence  in  the  record  that  supports 
each  reason  for  the  decision.  'The  notice 
shall  inform  the  firm  of  the 
consequences  of  the  recipient’s  decision 
and  of  the  availability  of  an  appeal  to 
the  Department  of  Transportation. 
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(h)  Status  affirm  during  proceeding. 
Except  as  provided  in  paragraph  (c)  of 
this  section,  a  firm  remains  an  eligible 
DBE  during  the  pendancy  of  a 
recipient’s  proceeding  to  remove 
eligibility.  The  firm  does  not  become 
ineligible  until  the  issuance  of  the 
notice  provided  for  in  paragraph  (g)  of 
this  section. 

(i)  Effects  of  removal  of  eligibility. 
When  a  recipient  removes  a  firm’s 
eligibility,  the  recipient  shall  take  the 
following  action: 

(1)  When  a  prime  contractor  has  made 
a  commitment  to  using  the  ineligible 
firm,  but  a  subcontract  has  not  l^n 
executed,  the  recipient  shall  inform  the 
prime  contractor  that  the  ineligible  firm 
does  not  count  toward  the  contract  goal. 
The  recipient  shall  direct  the  prime 
contractor  to  meet  the  contract  goal  or 
demonstrate  good  faith  efforts  to  the 
recipient. 

(2)  If  a  prime  contractor  has  executed 
a  subcontract  with  the  ineligible  firm, 
the  remaining  portion  of  the  ineligible 
firm’s  performance  of  the  contract  shall 
not  count  toward  the  contract  goal.  'The 
recipient  shall  direct  the  prime 
contractor  to  make  good  &ith  efforts  to 
use  an  elimble  DBE  to  make  up  that 
portion  of  the  goal. 

(3)  The  recipient  shall  include 
appropriate  provisions  in  all  DOT- 
assisted  prime  contracts  and 
subcontracts,  and  solicitations  for  them, 
to  ensure  that  the  requirements  of 
paragraphs  (i)  (1)  and  (2)  of  this  section 
may  be  carried  out  in  accordance  with 
the  laws  and  regulations  governing  the 
recipient’s  procurement  activities. 

(4)  Only  participation  by  an  eligible 
DBE  firm  may  be  coimted  toward  a 
recipient’s  DBE  overall  goal. 
Participation  by  a  firm  as  a 
subcontractor,  as  a  direct  contractor  to 
the  recipient,  or  in  any  way  after  its 
eligibiUty  has  been  removed  may  not  be 
counted  toward  a  recipient’s  overall 
DBE  goal. 

S23.55  Administrative  appeals  to  the 
Department  of  Transportation. 

(a)(1)  Any  firm  which  is  denied 
certification  or  whose  eligibility  is 
removed  by  a  recipient  may  m^e  an 
administrative  appeal  to  the 
Department. 

(2)  Any  complainant  in  an 
ineligibility  complaint  to  a  recipient 
(including  a  DOT  agency  in  the 
dmimstances  provided  in  §  23.53(c)) 
may  appeal  to  the  Department  if  the 
recipient  does  not  find  reasonable  cause 
to  propose  removing  the  firm’s 
eligibility  or,  following  a  removal  of 
eligibility  proceeding,  determines  that 
the  firm  is  eligible. 


(b)  Pending  the  Department’s  decision 
in  the  matter,  the  recipient’s  decision 
remains  in  effect. 

(c)  The  appeal  shall  be  made  by  letter 
within  90  days  of  the  date  of  the 
recipient’s  decision  and  shall  include 
information  and  arguments  concerning 
why  the  recipient’s  decision  should  be 
reversed. 

(1)  Letters  of  appeal  from  a  firm 
wUch  has  been  denied  certification  or 
whose  certification  has  been  removed, 
or  before  owner  is  determined  not  to  be 
a  member  of  a  designated  disadvantaged 
group  or  concerning  which  the 
presumption  of  disadvantage  has  been 
rebutted,  shall  state  the  names  of  any 
other  recipient  which  currently  certifies 
the  firm,  which  has  rejected  an 
application  for  certification  from  the 
firm  or  removed  the  firm’s  eligibility 
within  one  year  prior  to  the  date  of  the 
appeal,  or  before  which  an  application 
for  certification  or  a  removal  of 
eligibility  is  pending. 

(2)  In  the  case  of  an  ineligibility 
complaint  filed  with  a  recipient,  the 
Department  shall  request,  and  the  firm 
whose  certification  has  been  questioned 
shall  promptly  provide,  the  information 
called  for  in  paragraph  (c)(1)  of  this 
section. 

(d)  When  it  receives  an  appeal,  the 
Department  shall  request  a  copy  of  the 
recipient’s  complete  administrative 
record  in  the  matter.  The  recipient  shall 
provide  the  administrative  record, 
including  a  hearing  transcript,  within  30 
days  of  the  Department’s  request. 

(e)  'The  Department  shall  make  its 
decision  bas^  solely  on  the 
administrative  record.  The  Department 
does  not  make  a  de  novo  review  of  the 
matter  and  does  not  conduct  a  hearing. 
The  Department  may  supplement  the 
administrative  reconi  by  adding 
relevant  information  made  available  by 
the  DOT  Office  of  Inspector  General; 
Federal,  state,  or  local  law  enforcement 
authorities;  officials  of  a  DOT  operating 
administration;  a  recipient:  or  a  firm  or 
other  private  party.  When  the  recipient 
provides  supplementary  information  to 
the  Department,  the  recipient  shall  also 
make  this  information  available  to  the 
firm  and  any  third-party  complainant 
involved.  ’The  Department  shall  make 
available  to  the  firm,  on  request,  to  the 
firm  and  any  third-party  complainant 
involved,  any  supplementary 
information  it  receives  from  anysource. 

(f) (1)  ’The  Department  shall  amrm  the 
recipient’s  decision  if  it  determines, 
bas^  on  the  administrative  record,  that 
the  recipient’s  decision  is  suppmted  by 
substantial  evidence  and  that  its 
decision  is  consistent  vrith  the 
substantive  and  procedural 
requirements  of  this  part. 


(2)  If  the  Department  determines,  after 
reviewing  the  record,  that  the  recipient’s 
decision  is  not  supported  by  substantial 
evidence  or  is  inconsistent  with  the 
substantive  or  procedural  requirements 
of  this  Part,  the  Department  shall 
reverse  the  recipient’s  decision. 

(3)  In  considering  actions  by 
recipients  that  are  dlegedly  inconsistent 
with  procedural  requirements  of  this 
part,  the  Department  is  not  required  to 
reverse  the  recipient’s  decision  if  the 
Department  determines  that  a 
procedural  error  did  not  result  in 
nmdamental  imfairness  to  the  appellant 
or  substantially  prejudice  the 
opportimity  of  the  appellant  to  present 
its  case. 

(4)  If  it  appears  that  the  record  is 
incomplete  or  unclear  with  respect  to 
matters  likely  to  have  a  significant 
impact  on  the  outcome  of  the  case,  the 
Department  may  remand  the  record  to 
the  recipient  with  instructions  seeking 
clarification  or  augmentation  of  the 
record  before  making  a  finding.  ’The 
Department  may  also  remand  a  case  to 
the  recipient  for  further  proceedings 
consistent  with  Department  instructions 
concerning  the  proper  application  of  the 
provisions  of  this  part. 

(5)  The  Department  may  not  uphold 
recipients’  decisions  based  on  grounds 
not  specifically  articulated  in  the 
recipients’  decisions. 

(6)  The  Department’s  decision  shall  be 
based  on  the  status  and  circumstances 
of  the  firm  as  of  the  date  of  the 
recipient’s  decision  which  is  being 
appealed. 

(7)  'The  Department  shall  make  its 
decision  witUn  60  worlung  days  of 
having  received  the  complete  record  of 
recipient’s  proceeding. 

(8)  'The  Department  shall  inform  the 
recipient,  the  firm,  and  the  complainant 
in  an  ineligibility  complaint,  in  writing 
of  its  decision  and  the  reasons  for  it, 
including  specific  references  to  the 
evidence  in  the  record  that  supports 
each  reason  for  the  decision. 

(9)  The  General  Coimsel  concurs  with 
each  decision  vmder  this  section  prior  to 
its  issuance. 

(g)  All  determinations  under 
paragraph  (d)  of  this  section  are 
administratively  final,  and  shall  not  be 
subject  to  petitions  for  reconsideration. 

1 23.57  Effect  of  decisione. 

(a)  A  determination  imder  $  23.55  of 
this  part  shall  be  binding  only  on  the 
recipient  from  whose  action  Uie  appeal 
is  taken.  Provided,  ’That  in  the  case  of 
a  decision  made  by  a  unified  state  or 
regional  certification  program,  the 
determination  will  be  applicable 
throughout  the  state  or  r^on. 
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(b)  The  recipient  to  which  a 
determination  under  §  23.55  of  this  part 
is  applicable  shall  take  the  following 
action: 

(1)  If  the  Department  determines  that 
the  recipient  erroneously  certified  a 
firm,  the  recipient  shall  remove  the 
firm’s  eligibility  on  receipt  of  the 
determination,  without  further 
proceedings  at  the  recipient  level. 
Effective  on  the  date  of  the  recipient’s 
receipt  of  the  Department’s 
determination,  the  consequences  of  a 
removal  of  eligibility  set  forth  in 

§  23.53(g)  shall  atta^  to  the  firm. 

(2)  If  the  Department  determines  that 
the  recipient  erroneously  failed  to  find 
reasonable  cause  to  propose  removing 
the  firm’s  eligibility,  the  recipient  shall 
expeditiously  schedule  a  proceeding  to 
determine  whether  the  firm’s  eligibility 
should  be  removed,  as  provided  in 

§  23.53(d)  of  this  part. 

(3)  If  the  Department  determines  that 
the  recipient  erroneously  declined  to 
certify  or  removed  the  eligibility  of  the 
firm,  the  recipient  shall  certify  the  firm, 
effective  on  the  date  of  the  recipient’s 
receipt  of  the  Department’s 
determination. 

(4)  If  the  Department  affirms  the 
recipient’s  determination,  no  further 
action  by  the  recipient  is  necessary. 

§  23.59  Compliance  with  overall  goal 
requirements. 

Noncompliance  with  any  requirement 
of  this  part  may  subject  a  recipientlo 
formal  enforcement  action  under 
§§  23.61  or  21.63  of  this  Subpart  or 
appropriate  program  sanctions  by  the 
concerned  operating  administration, 
such  as  the  suspension  or  termination  of 
Federal  funds,  refusal  to  approve 
projects,  grants  or  contracts  until 
deficiencies  are  remedied.  Program 
sanctions  may  include,  in  the  case  of  the 
FHVVA  program,  actions  provided  for 
under  23  CFR  1.36;  in  the  case  of  the 
FAA  program,  actions  consistent  with 
section  519  of  the  AAIA,  as  amended; 
and  in  the  case  of  the  FTA  program,  any 
actions  permitted  under  the  Federal 
Transit  Act  of  1964,  as  amended,  or 
applicable  FTA  program  requirements. 

§  23.61  Enforcement  actions — FHWA  and 
FTA  programs. 

The  provisions  of  this  section  apply  to 
enforcement  actions  under  FHWA  and 
FTA  programs: 

(a)  Noncompliance  complaints.  Any 
person  who  believes  that  a  recipient  has 
foiled  to  comply  with  its  obligations 
under  this  Part  may  file  a  written 
complaint  with  the  Department.  The 
complaint  shall  be  filed  no  later  than 
180  days  after  the  date  of  the  alleged 
violation  or  the  date  on  which  a 


continuing  course  of  conduct  in 
violation  of  this  part  became  known  to 
the  complainant.  The  Secretary  may 
extend  the  time  for  filing  in  the  interest 
of  justice,  specifying  in  writing  the 
reason  for  so  doing.  Confidentiality  of 
complainants’  identities  may  be 
protected  as  provided  in  §  23.63(a)(1)  of 
this  Part. 

(b)  Compliance  reviews.  The 
Department  may  review  the  recipient’s 
compliance  with  this  Part  at  any  time, 
including  reviews  of  paperwork  and  on¬ 
site  reviews,  as  appropriate. 

(c)  Reasonable  cause  notice.  If  it 
appears,  from  the  investigation  of  a 
complaint  or  the  results  of  a  compliance 
review,  that  a  recipient  is  in 
noncompliance  with  this  part,  the 
Department  shall  promptly  send  to  the 
recipient,  return  receipt  requested,  a 
written  notice  advising  the  recipient 
that  there  is  reasonable  cause  to  find  the 
recipient  in  noncompliance.  The  notice 
shall  state  the  reasons  for  this  finding 
and  direct  the  recipient  to  reply  within 
30  days  concerning  whether  it  wishes  to 
begin  conciliation. 

(d)  Conciliation.  (1)  If  the  recipient 
requests  conciliation,  the  Department 
shall  pursue  conciliation  for  at  least  30, 
but  not  more  than  120,  days  from  the 
date  of  the  recipient’s  request.  The 
Department  may  extend  the  conciliation 
period  for  up  to  30  days  for  good  cause, 
consistent  with  applicable  statutes. 

(2)  If  the  recipient  and  the  Department 
sign  a  conciliation  agreement,  then  the 
matter  is  regarded  as  closed  and  the 
recipient  is  regarded  as  being  in 
compliance.  The  conciliation  agreement 
shall  set  forth  the  measures  taken  or  to 
be  taken  by  the  recipient  to  ensure  its 
compliance  with  this  part.  While  a 
conciliation  agreement  is  in  effect,  the 
recipient  remains  eligible  for  FHWA  or 
FTA  financial  assistance. 

(3)  The  Department  shall  monitor  the 
recipient’s  implementation  of  the 
conciliation  agreement  and  ensure  that 
its  terms  are  complied  with.  Failure  by 
the  recipient  to  carry  out  the  terms  of  a 
conciliation  agreement  is 
noncompliance  with  this  part. 

(4)  If  the  recipient  does  not  request 
conciliation,  or  a  conciliation  agreement 
is  not  signed  within  the  time  provided 
in  paragraph  (d)(1)  of  this  section  then 
enforcement  proceedings  begin. 

(e)  Enforcement  proceedings.  (1) 
Enforcement  proceedings  are  conducted 
in  accordance  with  the  Department’s 
procedures  for  enforcing  Title  VI  of  the 
Civil  Rights  Act  of  1964  (see  49  CFR 
21.13-17). 

(2)  Findings  and  sanctions  imposed  in 
enforcement  proceedings  are  binding  on 
all  operating  administrations. 


§23.63  Enforcement  actions— FAA 
programs. 

(a)  Compliance  witb  all  requirements 
of  this  Part  by  airport  sponsors  and 
other  recipients  of  FAA  financial 
assistance  is  enforced  through 
procedures  of  section  519  of  the  Airport 
and  Airway  Improvement  Act  of  1982, 
as  amended,  and  regulations 
implementing  section  519. 

(b)  The  provisions  of  §  23.61(b)  and 

§  23.65  apply  to  enforcement  actions  in 
FAA  programs. 

§23.65  Enforcenwnt  actions — Firms 
participating  in  the  DBE  program. 

(a)  Suspension  and  debarment; 
Referral  to  Department  of  fustice.  (1) 

The  Department  may  initiate  suspension 
or  debarment  proceedings  under  49  CFR 
part  29  with  respect  to  any  firm  which 
does  not  meet  the  eligibility  criteria  of 
§  23.55  and  which  attempts  to 
participate  in  a  DOT-assisted  program  as 
a  DBE  on  the  basis  of  false,  fraudulent, 
or  deceitful  statements  or 
representations  or  under  circumstances 
indicating  a  serious  lack  of  business 
integrity  or  honesty. 

(2j  The  Department  may  initiate 
suspension  or  debarment  proceedings 
under  49  CFR  part  29  with  respect  to 
any  firm  which,  in  order  to  meet  DBE 
contract  goals,  uses  or  attempts  to  use, 
on  the  basis  of  false,  fraudulent  or 
deceitful  statements  or  representations 
or  under  circumstances  indicating  a 
serious  lack  of  business  integrity  or 
honesty,  another  firm  which  does  not 
meet  the  eligibility  criteria  of  §  23.55. 

(3)  In  a  suspension  or  debarment 
proceeding  brought  under  paragraph  (a) 
(1)  or  (2)  of  this  section,  the  Department, 
or  an  operating  administration,  may 
consider  the  fact  that  a  purported  DBE 
has  been  certified  by  a  recipient.  Such 
certification  does  not  preclude  the 
Department  from  determining  that  the 
purported  DBE,  or  another  firm  that  has 
used  or  attempted  to  use  it  to  meet  DBE 
goals,  should  be  suspended  or  debarred. 

(4)  The  Department  may  take 
enforcement  action  under  49  CFR  part 
31,  implementing  the  Program  Fraud 
and  Civil  Remedies  Act,  against  any 
participant  in  the  DBE  program  whose 
conduct  is  subject  to  such  action  under 
part  31. 

(5)  The  Department  may  refer  to  the 
Department  of  Justice,  for  prosecution 
under  the  U.S.  Criminal  Code,  any 
person  who  makes  a  false  or  fraudulent 
statement  in  connection  with 
participation  of  a  DBE  in  any  DOT- 
assisted  program  or  otherwise  violates 
applicable  Federal  criminal  statutes. 

(6)  Each  recipient  shall,  and  any  other 
person  may,  bring  to  the  attention  of  the 
Department’s  Office  of  Inspector 
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General,  or  other  appropriate 
Department  officials,  any  information 
that  could  lead  a  reasonable  person  to 
believe  that  misconduct  covered  by  this 
section  is  occurring  or  has  occrirred. 

(b)  Suspension  or  revocation  of 
certification  for  criminal  conduct.  (1)  In 
order  to  protect  the  int^rity  of  the  DBE 
program,  the  Department  is  authorized 
to  suspend  the  DBE  certification  of  a 
firm  upon  the  issuance  of  a  federal  or 
state  criminal  indictment  or  information 
against  a  certified  firm,  or  any  owner, 
officer,  director  or  management  official 
thereof,  in  connection  with  conduct  in 
the  Department’s  DBE  Program.  The 
General  Coimsel  shall  concur  in  any 
such  action,  A  DBE  firm  whose 
certification  has  been  sitspended 
pursuant  to  this  section  shall  be 
ineligible  to  participate  in  the 
Department’s  DBE  Program  during  the 
period  of  such  suspension.  Provided, 
That  such  a  firm  may  be  permitted  to 
continue  work  as  a  DBE  on  a  contract 
which  has  been  executed  prior  to  the 
date  of  the  indictment  or  information. 
The  suspension  shall  be  lifted  if  and 
when  the  indictment  or  information  is 
dismissed  or  the  firm  is  acquitted  of 
criminal  charges. 

(2)  The  Department  shall  immediately 
direct  affect^  recipients  to  revoke  the 
DBE  certification  of  a  firm  upon 
conviction  of  an  offense  in  connection 
with  the  Department’s  DBE  Program  by 
a  federal  or  state  court  of  a  certified 
firm,  or  any  owner,  officer,  director  or 
management  official  thereof.  The 
General  Counsel  shall  concur  with  any 


such  action.  Said  revocatioo  shall  result 
in  a  period  of  D^  ineligildlity  of  3 
years. 

(3)  Each  recipient  shall  immediately 
notify  the  Department  in  writing  of  any 
indictment,  (barging  by  information,  or 
conviction  of  a  DBE  firm  or  any  owner, 
officer,  director  or  management  official 
thereof. 

f23J7  Miscellaneoue  provfsione. 

(a)  Availability  of  records.  In 
responding  to  requests  for  information 
concerning  any  aspect  of  the  DBE 
program,  the  Department  shall  comply 
with  provisions  of  the  Freedom  of 
Information  Act  and  Privacy  Act 
Recipients  shall  comply  with  state  or 
local  legal  reqxiirements  concerning  the 
release  of  information. 

(b)  Confidentiality  of  information  on 
complainants.  Notwithstanding  the 
provisions  of  paragraph  (a)  of  tMs 
section,  the  identity  of  complainants 
shall  be  kept  confidential,  at  their 
election.  If  such  confidentiality  will 
hinder  the  investigation,  proceeding  or 
hearing,  or  result  in  a  denial  of 
appropriate  administrative  due  process 
to  other  parties,  the  complainant  shall 
be  advised  for  the  pmpose  of  waiving 
the  privilege.  Complainants  are  advised 
that,  in  some  circumstances,  failiue  to 
waive  the  privilege  may  result  in  the 
closure  of  the  investigation  or  dismissal 
of  the  proceeding  or  hearing. 

(c)  Cooperation.  All  participants  in 
the  Department’s  DBE  program 
(including,  but  not  limited  to, 
recipients,  DBE  firms  and  applicants  for 


DBE  certification,  complainants  and 
appellants,  and  contractors  using  DBE 
fims  to  meet  contract  goals)  shall 
cooperate  fully  and  promptly  with  DOT 
and  recipient  compliance  reviews, 
certification  reviews,  investigations,  and 
other  requests  for  information.  Failure 
to  do  so  shall  be  a  ground  for 
appropriate  action  against  the  party 
involved  (a.g..  with  respect  to 
recipients,  a  finding  of  noncompliance; 
with  respect  to  DBE  firms,  denial  of 
certification  or  removal  of  eligibility; 
Mrith  respect  to  a  complainant  or 
appellant,  dismissal  of  the  complaint  or 
appeal;  with  respect  to  a  contractor 
which  uses  DBE  firms  to  meet  goals, 
findings  of  non-responsibility  for  future 
contracts  or  suspension  and  debarment). 

(d)  Intimidation  and  retaliation. 
Recipients,  contractors,  and  other 
persons  shall  not  intimidate,  threaten, 
coerce,  or  discriminate  against  any 
individual  or  firm  for  the  purpose  of 
interfering  with  any  right  or  privilege 
secured  by  this  Part  or  because  the 
individual  or  firm  has  made  a 
complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  this  part. 

Appendix  A  To  Part  23 — DBE 
Certification  Form 

BIOMO  COOC 
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Disadvantaged  Business  Enterprise  (DBE) 

CERTIFICATION  APPLICATION 

/^plication  is  hereby  made  by  the  Individual  (organization)  identified  bellow  for  certification  as  a 
disadvantaged  business  (DBE)  enterprise  under  the  U.S.  Department  of  Transportation  DBE  program 
pursuant  to  49  CFR  23.  Socially  and  £)conomically  Disadvantaged  (SED)  Individuals  are  presiuned  to 
be  members  of  the  following  groups:  Black  Americans,  Hispanic  Americans,  Native  Americans,  Asian 
Pacific  Americans,  Subcontinent  Americans,  Women  and  any  groups  so  designated  by  the  Small 
Business  Administration  (SBA).  Applicants  who  are  not  one  of  the  presumed  groups  must  prove 
socially  and  economically  disadvantage  in  accordance  with  13  CFR  124.105. 

Any  person  claiming  SED  status  shall  attach  copies  of  a  oirrent  Financial  Statement  prepared  by  an 
independent  CPA  or  accountant.  In  adition  a  copy  of  one  of  the  following  documents  must  be 
submitted  to  prove  membership  in  the  ethnic  group  claimed: 

Membership  letter  or  certificate  of  ethnic  organization  -  Tribal  Certificate  or  Bureau  of  Indian  Affairs 
Card  -  Birth  Certificate/Record  (including  those  of  natural  parents)  -  U.S.  Passport  -  Armed  Service 
Discharge  Papers  -  Alien  Re^tration  Number  -  Any  other  dociunent  that  provides  evidence  of 
ethnicity. 


NOTE:  For  piu'poses  of  this  triplication  the  following  SED  codes  are  to  be  used  (B)  Black 
Americans,  (H)  Hispanic  Americans,  (NA)  Native  Americans,  (AP)  Asian-Pacific  Americans,  (AS) 
Subcontinent  -  Asian  Americans,  (F)  Female,  (SBA)  Other  Groups  Approved  By  SBA  (O)  Other. 


Answer  all  questionB.  Indicate  *H/A*  if  question  does  not  pertain  to  your  firm. 


1.  Majua  and  Address  of  Company 

2.  Hailing  Address  (if  Different) 

3.  Contact  Person  and  Title 

4.  Telephone  No. 

S.  Federal  Identification  Number 

6.  Other  Identification  Number  Used 

7.  Has  this  firm  been  certified  imder  Section  8(a)  by  the  Small  Business  Administration?  Yes _  No 

If  certified  attach  a  copy  of  the  certification. 

8.  NATURE  OF  THE  FIRM’S  BUSINESS:  - 


Identify  only  those  areas  for  which  you  can  provide  a  commercially  useful  function  and  still  be 
competitive  with  firms  in  those  areas.  You  are  responsible  for  providing  evidence  of  your  firm’s 
exjierience  or  ability  to  perform  in  these  areas. 

Construction  _ Professional  Service  _ Supplier  Manufacturer 

9.  Standard  Industrial  Classification  (SIC)  Code  and  applicable  size  standard  for  which  the  firm  qualifies 
to  do  business  (Refer  to  the  small  business  size  standard  at  13  CFR  121) 


SIC 

Size 

SIC 

Size 

SIC 

Size 

SIC 

Size 

10. 


List  States  in  which  the  firm  is  authorized  to  do  business. 
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11.  LICENSEES  KE^UniED  TO  CONDUCT  BUSINE2SS.  Attach  copies  of  any  required  local,  county  and 
state  active  business  license(s)  and  pennit(s),  Le.,  contractors,  PUC,  A&E  registration  etc. 


A.  For  each  hcense/pennit  attached,  indicate: 


Name  of  licensee 

Name  of  Qualifying 
Individual 

TVp®  of  licenses 

DBE 

Code 

Exp. 

Date 

(If  the  qualifying  individual  is  not  one  of  the  minority  or  women  owners  listed  In  the 
implication,  please  exptsin  in  Item  28.) 


12.  OWNERSHIP  INFORMATION 

_ ^Sole  Proprietor  _ Partnership  _ ^Corporation  Joint  Venture  (Complete  Schedule  A) 

Date  established/incorported  _ State _ 

13.  LIST  OWNERS/INVESTORS  WHO  HAVE  A  5%  OR  MORE  INTEREST: 


NAME 

DBE 

C!ode 

Gender 

M/F 

Date  of 
Owner-ship 

No.  of  • 
Shares 

Voting 

% 

U.S. 

Citizen? 

Checlc  here  ,  if  more  space  is  needed  and  continue  listing  in  Item  28. 


14.  BOARD  OF  DIREdHORS  (in  the  last  three  years) 


Name 

Title 

DBE 

Code 

M/F 

Expiration  of 

Chec)c  here  ,  if  more  space  is  needed  and  continue  listing  in  Item  28. 


15.  Finns  with  less  than  100%  minority/woman  ownership,  list  the  contributions  of  mon^,  equipment,  real 
estate,  or  expertise  of  each  of  the  owners/investor,  i^tach  proof  of  the  initial  investment  in  the  firm 
(doDara,  real  estate,  equqHnent,  etc.)  on  bdialf  of  eadi  of  the  owners.  If  more  space  is  required 
continue  in  Item  28 
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16.  MANAGEMENT:  List  individuals  by  name  and  title  responsible  for  the  management  areas  indicated. 
Detailed  resume  showing  wDrk/ex]>erience  history  and  current  responsibilities  must  be  included  for 
each  individual  listed. 


DUTIES 

INDIVIDUAL 

RESPONSIBLE 

Reports  to: 

DBE 

Code 

Preparation  and  presentation  of  estimates  and 
bids: 

Hiring  and  firing  management  personnel: 

Final  Determination  of  what  jobs  the  company 
will  imdertake: 

Day  to  Day  Operations 

' 

1 

Negotiations  and  approval  of  contracts: 

■ 

Administration  of  company  contracts: 

Marketing  and  sales  activities: 

Negotiating  and  signing  for  surety  bonds? 

Supervision  of  field  operations: 

! 

17.  Identify  any  owner  or  management  official  of  the  firm  who  is,  or  has  been,  an  em{doyee  of  another  firm 
that  has  an  ownership  interest  in  or  a  present  business  r^tionship  with  the  named  firm.  Provide 
details  of  the  arragement  and  relationf^p.  Present  business  relationships  include  shared  space, 
equipment,  financing  or  employees,  as  well  as  both  firms  having  the  same  owners. 

Be  eure  to  list  those  persons  who  are  cmrrentlv  working  for  any  other  business  which  has  a 
relationship  with  this  fixw,  whether  on  a  full-tiae  or  part^tiWa  basis  as  an  owner,  partner, 
shar^iolcler,  advisor,  consultant,  or  esployee. 


18.  COMPANY'S  EIXPEBIENCE:  List  the  three  largest  projects  performed  by  the  company  in  the  last  3 
years.  If  performed  as  a  subcontractor,  indicate  the  name  of  the  prime  contractor  and  a  contact  person 
for  these  projects. 


1  Project 

DoDar 

amount 

Date 

Completed 

Prime  Contractor/  u 

Contact  Person  g 

i 

I 

1 

1 

1 

1 

1 

1 

19.  Indicate  the  firm's  gross  receipts  for  the  last  three  tax  years: 


YEAR  ENDING 

GROSS  RECEIPTS 

$ 

% 

% 
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20.  Name  of  Surety  Company _ Bonding  limit _ 

Agent _ ^Telephone  Number _ 

21.  Who  signs  for  insurance  and  payroll? _ 

Provide  copy  of  the  signed  Corporate  Bank  Resolution(s)  and  bank  accoimt(s)  signature  card(s) 

22.  List  all  sources  and  amounts  of  money  loaned  to  the  company,  when  and  by  whom: 


Source 

Amoimt 

Date 

Terms 

23.  NAME,  COMPANY  AND  ADDRESS  OF  FIRM’S  CPA  OR  ACCOUNTANT 

24.  NAME,  COMPANY  AND  ADDRESS  OF  FIRM’S  ATTORNEY 

25  WORKFORCE  INFORMATION 

Past  calendar  year:  Hipest  Total _  Lowest  Total _ Average 

A-  Permanent  Personel  Currently  on  Pa3rroll 


Administrative 

Clericed 

Supervisory 

Skilled 

Unskilled 

Part-'Time 

Full-Time 

'TOTAL 

B.  Are  any  of  the  employees  on  another  firm’s  payroll?  Yes _  No 


If  yes,  please  identify  firm(s)  eind  number  of  employees 


26 


Provide  a  listing  of  owned  equipment.  Do  not  include  leases.  Copies  of  the  state  registration  cards  and 
titles  must  be  provided  for  all  vehicles  that  require  state  registration/licensing.  Copies  of 
documentation  of  ownership  for  all  other  equipment  owned  must  be  attached. 
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27  Indicate  if  the  firm  or  other  firms  with  any  of  the  setme  officers  has  previously  received  or  has  been 

denied  certification  of  participation  as  a  DBE,  MBE  or  WBE  and  describe  the  circumstances.  Indicate 
the  name  of  the  certifying  authority  and  the  date  of  such  certification  or  deniaL 


28  Please  use  the  speice  provided  below  to  explain  any  of  the  above  items.  You  may  attach  additional 
sheets  if  necessary. 


AFFIDAVIT 

"The  Undersigned  swears  that  the  foregoing  statements  are  true  and  correct  and  include  all  material 
information  necessary  to  identify  and  explain  the  operations  of  the  firm  bellow  as  well  as  the  ownership 
thereof.  Further,  the  undersigned  agrees  to  permit  an  onsite  review  of  the  company’s  operation  as 
well  as  the  audit  and  examination  of  books,  records  and  files  of  the  named  firm.  Any  material 
misrepresentation  will  be  grounds  terminating  eligibility  as  well  as  any  contract  which  may  be  awarded 
and  for  initiating  action  under  Federal  and/or  State  laws  concerning  false  statements." 

NOTE:  If  additional  information  is  required  to  determine  certification,  the  conditions  outlined 
herewith  in  the  affidavit  are  applicable.  If  there  are  any  significant  changes  in  the  information 
provided  above  that  would  alter  your  status  as  a  DBE  inform  the  certifying  agency. 


Name  of  Firm 

Name 

Title 

Signatvire 

Date 

On  this _ day  of _ ,  19 _ ,  before  me  appeared 

_ ^who,  being  duty  sworn,  did  execute  the  foregoing  affidavit,  and 

did  state  that  he  or  she  was  property  authorized  by  (Name  of  Firm) 


and  did  so  as  his  or  her  free  act  and  deed. 


to  execute  the  affidavit 


Notary  Public 


Commission  expires 


[Seal] 

*  Submit  the  following  Documents  (and  any  amendments  thereto): 
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1.  Current  Federal  Tax  Form  1040  (plus  previous  two  (2)  years 


2.  Equipment  rentfd  and  purchase  agreement 


3.  Managnnent  service  agreements 


4.  Current  Federal  Tax  Form  1065  (plus  i»evious  two  (2)  years) 


5.  Partnership  agreement 


6.  Buy-out  ri^ts  agreement 


7.  Profit-sharing  agreement 


8.  Pnxrf"  of  cafntal  invested 


9.  Current  financial  statement  prepared  by  an  independent  CPA  or  accomUant 


10.  Current  Federal  Tax  Form  1120S  and  4562  (|dus  previous  two  (2)  years) 


11.  Resumes  of  principals  of  your  company  showing  education,  training  and 
emi^oyment,  with  dates 


12.  Article  of  incorporation,  including  date  approved  by  State 


13.  Minutes  of  first  corporate  organizati<mal  meeting 


14.  Minutes  of  board  meetings  for  the  pest  two  years 


15.  Corporate  bylaws 


16.  dlopy  stock  certificates  issued  (not  a  specimen  copy) 


17.  Stock  transfer  ledger 


18.  Proof  of  stock  purchase 


19.  Copies  of  third-party  agreements,  such  as  rmital  or  management  service 
agreements. 


20.  ApplicaNe  license(8)  and/or  permit(s) 


21.  Business  card 


22.  Birth  certificate  or  American  passport  of  qualifying  applicant 


23.  Names  of  two  dient  references 


24.  Lease/rental  agreement  for  business  site 


25.  One  canceled  dieck  used  for  lease/rental  of  business  ate 


26.  Bank  signature  card 


27.  Recent  contractual  agreement  between  firm  and  client 


28.  Brochure  (or  descriptive  information  on  firm) 


,S-  Sole  Proprietorship  P  -  Partnership  C  -  Corporation 
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Appendix  B  to  Part  23 — Good  Faith 
Efforts 

The  following  is  an  array  of  efforts  which 
can  be  made  In  any  combination,  which 
should  be  considered  a  part  of  bidders’  good 
faith  efforts  to  meet  the  contract  goal.  The 
degree  to  which  these  efforts  were  pursued 
should  be  considered  in  recipient's  decision 
on  approving  the  award  to  the  successful 
bidder/offer. 

A.  Coordinating  any  pre-bid  meetings  at 
which  DBEs  could  be  informed  of  contracting 
and  subcontracting  opportunities. 

B.  Advertising  in  general  circulation,  trade 
association,  and  minority  focus  media 
concerning  the  subcontracting  opportimlties. 

C.  Providing  written  notice  to  all  certified 
DBEs  who  have  capabilities  piertinent  to  the 
work  of  the  contract  that  their  interest  in  the 
contract  is  being  solicited.  (This  notice 
should  be  in  sufficient  time  to  allow  the 
DBEs  to  respond  to  the  written  solicitation.) 

D.  Following  up  initial  solicitations  of 
interest  by  contracting  DBEs  to  determine 
with  certainty  if  the  DBEs  are  interested. 

E.  Selecting  portions  of  the  work  to  be 
performed  by  DBEs  in  order  to  increase  the 
likelihood  of  the  DBB  goals  being  achieved; 
(This  may  include,  where  appropriate, 
breaking  out  contract  work  items  into 
economically  feasible  units  to  facilitate  DBE 
participation.) 

F.  Providing  interested  DBEs  with  adequate 
information  about  the  plans  specifications, 
and  requirements  of  the  contract: 

G.  Negotiating  in  good  foith  with  interested 
DBEs;  (The  evidence  of  such  negotiations 
should  include  the  names,  addresses,  and 
telephone  numbers  of  DBEs  that  were 
considered;  a  description  of  the  information 
provided  regarding  the  plans  and 
specifications  for  the  work  selected  for 
subcontracting,  and  a  statement  as  to  why 
additional  agreements  could  not  be  reached 
for  DBEs  to  perform  the  work.  Extra  cost 
involved  in  finding  and  utilizing  DBEs 
should  not  be  accepted  as  an  adequate  reason 
for  the  bidder’s  failure  to  meet  the  contract 
goal  as  long  as  such  costs  are  reasonable.) 

H.  Not  rejecting  DBEs  as  unqualified 
without  sound  reasons  based  on  a  thorough 
Investigation  of  their  capabilities.  (The 
contractor’s  standing  within  its  industry, 
membership  in  specific  groups, 
organizations,  or  associations  and  political  or 
social  affiliations  (for  example,  union  vs. 
non-union  employee  status)  are  not  to  be 
causes  for  the  rejection  or  non-solicitation  of 
bids  in  the  contractor’s  efforts  to  meet  the 
project  goal.) 

I.  Making  effort  to  assist  interested  DBEs  in 
obtaining  bonding,  lines  of  credit,  or 
insurance  as  required  by  the  recipient  or 
contractor: 

J.  Making  efforts  to  assist  interested  DBEs 
in  obtaining  necessary  equipment,  supplies, 
materials,  or  related  assistance  or  services; 
and; 

K.  Effectively  using  the  services  of 
available  minority/women’s  community 
organizations;  minority/women  contractors’ 
groups;  local.  State,  and  Federal  minority/ 
women  business  assistance  offices;  and  other 
organizations  as  allowed  on  a  case-by-case 
basis  to  provide  assistance  In  the  recruitment 
and  placement  of  DBEs. 


Appendix  C  to  Part  23 — ^DBE 
Developmental  Program 

(A)  Each  firm  that  participates  in  the 
developmental  progi^  is  subject  to  a 
program  term  not  to  exceed  5  years  from  the 
date  of  program  entry.  The  term  will  consist 
of  two  stages;  a  developmental  stage  and  a 
transitional  stage. 

(B)  In  order  for  a  firm  to  remain  eligible  for 
program  participation,  it  must  continue  to 
meet  all  eligibility  criteria  contained  in 
§23.29. 

(C)  By  no  later  than  6  months  of  program 
entry,  the  participant  should  develop  and 
submit  to  the  recipient  a  comprehensive 
business  plan  setting  forth  the  participant’s 
business  targets,  objectives  and  goals.  The 
participant  will  not  be  eligible  for  program 
benefits  until  such  business  plan  is 
submitted  and  approved  by  Uie  recipient. 

'The  approved  business  plan  will  constitute 
the  p^icipant’s  short  and  long  term  goals 
and  the  strategy  for  developmental  growth  to 
the  point  of  economic  viability  beyond 
traditional  areas  of  DBE  program 
participation. 

(D)  The  business  plan  should  contain  at 
least  the  following: 

1.  An  analysis  of  market  potential, 
competitive  environment  and  other  business 
analyses  estimating  the  program  participants 
prospects  for  profitable  operation  during  the 
term  of  program  participation  and  after 
graduation  fiom  the  program. 

2.  An  analysis  of  the  firm’s  strengths  and 
weaknesses,  with  particular  attention  paid  to 
the  means  of  correcting  any  financial, 
managerial,  technical,  or  labor  conditions 
which  could  impede  the  participant  from 
receiving  contracts  other  than  those  in 
traditional  areas  of  DBE  participation. 

3.  Specific  targets,  objectives,  and  goals  for 
the  business  development  of  the  participant 
during  the  next  two  years,  utilizing  the 
results  of  the  analysis  conducted  pursuant  to 
paragraphs  (D)  1.  and  2.  of  this  appendix; 

4.  Estimates  of  contract  awards  firom  the 
DBE  program  and  from  other  sources  which 
are  needed  to  meet  the  objectives  and  goals 
for  the  years  covered  by  the  business  plan; 
and 

5-.  Such  other  information  as  the  recipient 
may  require. 

(E)  Each  participant  shall  annually  review 
its  currently  approved  business  plan  with  the 
recipient  and  shall  modify  such  plan  as  may 
be  appropriate  to  account  for  any  changes  in 
the  firm’s  structure  and  redefined  needs.  The 
currently  approved  plan  shall  be  considered 
the  applicable  plan  for  all  program  purposes 
until  the  recipient  approves  in  writing  a 
modified  plan.  The  recipient  shall  establish 
an  anniversary  date  for  review  of  the 
participant’s  business  plan  and  contract 
forecasts. 

(F)  Each  participant  shall  annually  forecast 
in  writing  its  need  for  contract  awards  for  the 
next  program  year  and  the  succeeding 

rogram  year  during  the  review  of  its 
usiness  plan  conducted  under  paragraph  (E) 
of  this  appendix.  Such  forecast  shall  be 
included  in  the  participant’s  business  plan. 
The  forecast  shall  include: 

(1)  The  aggregate  dollar  value  of  contracts 
to  be  sought  under  the  DBE  program, 
reflecting  compliance  with  the  business  plan; 


(2)  The  aggregate  dollar  value  of  contracts 
to  be  sought  in  areas  other  than  traditional 
areas  of  DBE  participation. 

(3)  The  types  of  contract  opportunities 

being  sought,  based  on  the  fijro’s  primary 
line  of  business;  and  « 

(4)  Such  other  information  as  may  be 
requested  by  the  recipient  to  aid  in  providing 
effective  business  development  assistance  to 
the  participant. 

(G)  Program  participation  is  divided  into 
two  stages: 

(1)  a  developmental  stage  and 

(2)  a  transitional  stage.  The  developmental 
stage  is  designed  to  assist  participants  to 
overcome  their  social  and  economic 
disadvantage  by  providing  such  assistance  as 
may  be  necessary  and  appropriate  to  enable 
them  to  access  relevant  maiicets  and 
strengthen  their  financial  and  managerial 
skills.  The  transitional  stage  of  program 
participation  follows  the  developmental  stage 
and  is  designed  to  assist  participants  to 
overcome,  insofar  as  practical,  ffieir  social 
and  economic  disadvantage  and  to  prepare 
the  participant  for  leaving  the  program. 

(H)  The  length  of  service  in  &e  program 
term  should  not  be  a  pre-set  time  frame  for 
either  the  developmental  or  transitional 
stages  but  should  be  figured  on  the  number 
of  years  considered  necessary  in  normal 
progression  of  achieving  the  firm’s 
established  goals  and  objectives.  The  setting 
of  such  time  could  be  factored  on  such  items 
as,  but  not  limited  to;  the  nximber  of 
contracts,  aggregate  amount  of  the  contract 
received,  years  in  business,  growth  potential 
and  prospectus,  etc. 

(I)  Beginning  in  the  first  year  of  the 
transitional  stage  of  program  participation, 
each  participant  shall  annually  submit  for 
inclusion  in  its  business  plan  a  transition 
management  plan  outlining  specific  steps  to 
promote  profitable  business  operations  in 
areas  other  than  traditional  areas  of  DBE 
participation  after  graduation  from  the 
program.  The  transition  management  plan 
should  be  submitted  to  the  recipient  at  the 
same  time  other  modifications  are  submitted 
pursuant  to  the  annual  review  under 
paragraph  (E)  of  this  appendix.  Such  plan 
shall  set  forth  the  same  information  as 
required  \mder  paragraph  (F)  of  this 
appendix  of  steps  the  participant  will  take  to 
continue  its  business  development  after  the 
expiration  of  its  program  term. 

(J)  When  a  participant  is  recognized  as 
successfully  completing  the  program  by 
substantially  achieving  the  targets,  objectives 
and  goals  set  forth  in  its  program  term,  and 
has  demonstrated  the  ability  to  compete  in 
the  marketplace  in  non-traditional  areas,  its 
further  participation  within  the  program  may 
be  determined  by  the  recipient. 

(K)  In  determining  whether  a  concern  has 
substantially  achieved  the  goals  and 
objectives  if  its  business  plan,  the  followdng 
factors,  among  others,  shall  be  considered  by 
the  recipient: 

(1)  Profitability; 

(2)  Sales,  including  improved  ratio  of  non- 
traditional  contracts  to  traditional-type 
contracts; 

(3)  Net  worth,  financial  ratios,  working 
capital,  capitalization,  access  to  credit  and 
capital; 
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(4)  Ability  to  obtain  bonding; 

(5)  A  positive  comparison  of  the  DBE’s 
business  and  financial  profile  with  profiles  of 
non-DBE  businesses  in  the  same  area  or 
similar  business  category;  and 

(6)  Good  management  capacity  and 
capability. 

(L)  Upon  determination  by  the  recipient 
that  the  participant  should  1w  graduated  from 
the  developmental  program,  the  recipient 
shall  notify  the  participant  in  writing  of  its 
intent  to  graduate  the  firm  in  a  letter  of 
notification.  The  letter  of  notification  shall 
set  forth  findings,  based  on  the  fects,  for 
every  material  issue  relating  to  the  basis  of 
the  program  graduation  wim  specific  reasons 
for  each  finding.  The  letter  of  notification 
shall  also  provide  the  participant  45  days 
from  the  date  of  service  of  the  letter  to  submit 
in  writing  information  which  would  explain 
why  the  proposed  basis  of  graduation  is  not 
warranted. 

(M)  Participation  of  a  DBE  firm  in  the 
program  may  be  discontinued  by  the 
recipient  prior  to  expiration  of  the  firm’s 
program  term  for  go^  cause  due  to  the 
frillure  of  the  firm  to  engage  in  business 
practices  that  will  promote  its 
competitiveness  within  a  reasonable  period 
of  time  as  evidenced  by,  among  other 
indicators,  a  pattern  of  inadequate 


performance  or  unjustified  delinquent 
performance.  Also,  the  recipient  can 
discontinue  the  participation  of  a  firm  that 
does  not  actively  pursue  and  bid  on 
contracts,  and  a  firm  that,  without 
justification,  regularly  foils  to  respond  to 
solicitations  in  the  type  of  wroih  it  is  qualified 
for  and  in  the  geographical  areas  where  it  has 
indicated  availabUity  under  its  approved 
business  plan.  The  recipient  shall  take  such 
action  if  over  a  2  year  period  a  DBE  firm 
exhibits  such  a  pattern. 

Appendix  D  to  Part  23 — Guiddines  for 
Mentor4*rotege  Programs 

The  purpose  of  this  program  element  is  to 
assist  DB&  to  move  into  nontraditional  areas 
of  work,  via  the  provision  of  training  and 
assistance  from  other  firms.  Any  mentor- 
protege  program  shall  be  evidenced  by  a 
written  development  plan,  approved  by  the 
recipient,  which  clearly  sets  forth  the 
objectives  of  the  parties  and  their  respective 
roles,  the  duration  of  the  arrangement  and 
the  resources  covered.  The  formal  mentor/ 
protege  agreement  may  set  a  fee  schedule  to 
cover  the  direct  and  indirect  cost  for  such 
services  rendered  by  the  mentor  for  specific 
training  and  assistance  to  the  protege  through 
the  life  of  the  agreement  It  is  recognized  that 
this  type  of  ser^ce  provided  by  the  mentor 


is  considered  fundable  under  the  applicable 
DOT  federally  assisted  program. 

To  be  eligible,  the  mentor’s  services 
provided  and  associated  costs  must  be 
directly  attributable  and  properly  allowable 
to  specific  individual  contracts,  the  recipient 
may  establish  a  line  item  for  the  mentor  to 
quote  the  portion  of  the  fee  schedule 
expected  to  be  provided  during  the  life  of  the 
contract.  The  amount  claimed  shall  be 
verified  by  the  recipient  and  paid  on  an 
incremental  basis  representing  the  time  the 
protege  is  working  on  the  contract  The  total 
individual  contract  figures  accumulated  over 
the  life  of  the  agreement  shall  not  exceed  the 
amount  stipulated  in  the  original  mentor/ 
protege  agreement 

DBEs  involved  in  a  mentor-protege 
agreement  must  be  independent  business 
entities  which  meet  the  requirements  for 
certification  as  defined  in  Part  23.  If  the 
recipient  chooses  to  recognize  mentor/ 
protege  agreements,  formal  general  program 
guidelines  shall  be  developed  and  submitted 
to  the  operating  administration  for  approval 
prior  to  the  recipient  executing  an  individual 
contractor/subcontractor-mentor/protege 
plan. 

[FR  Doc.  92-29454  Piled  12-8-92;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parte  24, 25, 30, 200, 202, 203, 
204, 206, 207, 213,  220, 221, 222, 226, 
227, 233, 234, 237, 240, 241,  242, 244 

[Docket  No.  R-92-1506;  FR  2854-F-02] 

RIN  2501-AB16 

Mortgagee  Approval  Reform  and  Direct 
Endorsement  Expansion 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements  a 
comprehensive  revision  of  the 
Dep^ment’s  regulations  that  prescribe 
the  standards  by  which  mortgagees  are 
approved  to  participate  in  the  HUD 
mortgage  insurance  programs,  and  by 
which  approved  mortgagees  maintain 
their  approval  status.  The  rule  also 
reorganizes  and  updates  the 
Department’s  Direct  Endorsement 
program  requirements.  The  reforms  in 
this  rule  include  increasing  the  net 
worth  requirements  of  approved 
mortgagees,  and  improving  the 
Secretary’s  ability  to  monitor  the 
performance  of  approved  mortgagees 
and  to  determine  whether  continued 
participation  should  be  allowed.  The 
purpose  of  the  rule  is  to  ensure  that  only 
responsible  and  soundly  capitalized 
mortgagees  are  program  participants. 

The  specific  revisions  made  by  the  final 
rule  are  more  fully  discussed  in  the 
Supplementary  Information  portion  of 
this  rule. 

EFFECTIVE  DATE:  January  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  M.  Heyman,  Director.  Office  of 
Lender  Activities  and  Land  Sales 
Registration,  Department  of  Housing 
and  Urban  Development,  room  9146, 

451  Seventh  Street.  SW..  Washington, 
DC  20410,  telephone  (202)  708-1824,  or 
(202)  708-4594  (TDD).  (These  are  not 
toll  fine  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Burden 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  and 
assigned  OMB  Control  No.  2502-0005. 

Introduction 

On  June  25, 1991  (56  FR  29100),  the 
Department  published  a  proposed  rule 
to  implement  a  comprehensive  revision 
of  HUD’s  mortgagee  approval 
regulations  and  to  reorganize  and 


update  the  Direct  Endorsement  program 
requirements.  A  total  of  188  comments 
were  received.  The  majority  of  the 
comments  (approximately  160)  came 
from  mortgage  companies,  including 
FHA  approved  nonsupervised 
mortgagees,  loan  correspondents,  and 
subsidiaries  and  affiliates  of  banks  or 
savings  and  loan  associations.  The 
commenters  also  included  seven  banks 
or  savings  and  loan  associations;  seven 
attorneys  or  law  firms;  nine  associations 
including  the  Conference  of  State  Bank 
Supervisors,  the  Mortgage  Bankers 
Association,  the  National  Association  of 
Home  Builders,  and  the  National 
Association  of  Realtors.  The  Financial 
Management  Service  Division  of  the 
Department  of  Treasury  also  submitted 
comments. 

Many  commenters  expressed  general 
support  for  the  Department’s  objectives 
of  improving  the  standards  by  which 
mortgagees  are  approved,  and  supported 
particular  parts  of  the  proposed  rule. 
Most  commenters  also  opposed  parts  of 
the  proposed  rule,  and  many  provided 
specific  suggestions  for  changes.  On  the 
basis  of  these  comments  and  further 
development  of  the  concepts  set  forth  in 
the  proposed  rule,  the  Department  has 
made  changes  to  the  proposed  rule. 
'These  changes  are  discussed  in  the 
following  sections  of  this  preamble. 

Approval  Requirements 

'This  rule  revises  part  202  to 
incorporate  both  (1)  the  current 
approval  requirements  for  Title  I 
lending  institutions  in  a  newly* 
designated  subpart  A,  and  (2)  the 
approval  requirements  for  single  family 
and  multifamily  mortgagees,  as  revisea 
by  this  final  rule,  in  a  new  subpart  B. 

Changes  Affecting  Title  I  Program,  Part 
202,  Subpart  A 

The  material  now  designated  as 
subpart  A.  which  contains  the  approval 
requirements  for  Title  I  lending 
institutions,  was  part  of  a  separate 
proposed  rule  puolished  on  January  29, 
1991  (56  FR  3302)  and  published  in 
final  form  on  October  18, 1991  (56  FR 
52414).  When  the  Department  published 
its  proposed  rule  concerning  mortgagee 
approval  on  June  25, 1991,  which  is 
now  being  published  in  final  form,  it 
proposed  to  conform  differences  in  the 
approval  requirements  for  mortgagees 
and  Title  I  lenders.  The  Department 
requested  comments  on  any  differences 
between  the  two  proposed  regulations 
which  should  be  retained,  because  of 
differences  in  the  insurance  programs, 
and  requested  that  the  commenters 
provide  an  explanation  of  how  the 
differences  in  the  regulations  are  related 
to  program  difierences.  No  comments 


were  received  on  the  differences  in  Title 
I  lender  and  mortgagee  approval 
requirements,  except  in  regard  to  the 
approval  of  Title  I  servicers. 

m  the  preamble  to  the  January  29, 

1991  proposed  rule  (Title  I  rule)  and  the 
preamble  tO  the  J\me  15, 1991  proposed 
rule  (Title  II  rule),  the  Department 
explained  that  it  was  considering 
conforming  policies  in  both  programs 
on  the  approval  of  trusts,  pa^erships, 
certain  supervised  institutions,  and 
servicers.  The  approval  of  trusts  has 
been  eliminated  in  both  the  Title  I  rule 
and  this  final  Title  II  rule. 

Partnerships  were  not  specifically 
made  eligible  for  approval  in  the  Title 
1  final  rule,  whereas  certain  partnerships 
were  proposed  to  be  specifically  eligible 
for  approval  vmder  the  Title  II  proposed 
rule  pursuant  to  certain  criteria  stated  in 
the  proposed  rule.  (Under  the  Title  I 
final  rule  and  the  prior  Title  II  rule, 
some  partnerships  were  approvable  as 
“permanent  organizations  having 
succession’’.  This  was  emphasized  with 
respect  to  Title  I  lenders  in  the 
“SupiHementary  Information’’  of  a 
recent  correction  to  the  Title  I  rule 
published  on  February  25, 1992  (57  FR 
6479).)  The  Department  has  decided 
that  in  order  to  maintain  consistency 
and  ease  of  administration  in  the 
approval  process  the  approval  of 
partnerships  should  be  treated  the  same 
in  both  the  Title  I  and  Title  II  programs. 
Therefore,  this  final  rule  amends  the 
Title  I  rule  to  permit  the  approval  of 
certain  partnerships  as  Title  I  lenders  on 
terms  substantially  similar  to  the  rules 
for  approval  as  mortgagees  under  this 
final  rule.  Those  specific  terms  will 
replace  the  more  vague  “permanent 
organization  having  succession’’ 
standard. 

This  final  rule  eliminates  the 
classification  of  “type  2’’  supervised 
mortgagees.  The  prior  regulation 
defined  a  type  2  mortgagee  as  an 
institution  subject  to  the  inspection  and 
supervision  of  a  governmental  agency 
that  is  required  by  law  or  regulation  to 
make  periodic  examinations  of  its  books 
and  accounts.  A  typo  2  supervised 
mortgagee  was  typically  a  subsidiary  or 
affiliate  of  a  bank  or  savings  and  loan 
association  which  was  subject  to 
periodic  examination  by  a  Federal  or 
State  agency.  The  Title  I  final  rule 
retained  a  similar  classification  as  part 
of  the  definition  of  a  supervised 
institution.  The  Department  has  since 
determined  that  the  reasons  for 
eliminating  type  2  mortgagees  are 
applicable  to  the  Title  I  program.  (The 
reason  for  this  change  is  discussed  in 
this  preamble  under  §  202.13.) 
Therefore,  this  final  rule  also  amends 
the  Title  I  rule  to  eliminate  this 
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classification  of  lender.  The  approval 
classification  of  these  Title  I  lenders 
will  be  changed  to  non-supervised.  If  a 
type  2  supervised  institution  was 
approved  by  the  Department  prior  to 
November  18, 1991  (the  effective  date  of 
the  final  Title  I  rule  which  raised  net 
worth  and  line  of  credit  requirements), 
the  lender  will  be  considered  eligible  for 
the  three-year  phase-in  period  provided 
by  §  202.5(b)  of  the  final  Title  I  rule 
even  though  it  was  not  previously 
approved  as  a  non-supervised 
institution.  As  a  non-supervised 
institution,  however,  it  will  be  expected 
to  comply  immediately  with  the  net 
worth  and  line  of  credit  requirements 
applicable  to  all  non-supervised 
institutions  prior  to  November  18, 1991. 

This  final  rule  requires  that  servicers 
of  mortgages  insured  under  Title  II  of 
the  National  Housing  Act  must  be 
approved  mortgagees.  Under  §  202.41(a) 
of  the  final  Title  I  rule,  a  servicer  may 
function  as  the  lender’s  agent  in  the 
servicing  of  Title  I  loans  without  being 
a  Title  I  lender.  The  Title  I  lender  that 
owns  the  loan  remains  fully  responsible 
to  the  Secretary  for  actions  of  the 
servicer.  Six  commenters  on  the  Title  I 
rule  had  objected  to  a  change  in  this 
arrangement  similar  to  the  change 
proposed  for  Title  n  insured  mortgages. 
No  such  objections  were  received  in 
regard  to  the  proposal  to  approve 
servicers  of  Title  II  insured  mortgages. 
The  Department  notes  the  more 
demanding  nature  of  servicing  with 
regard  to  Title  11  insured  mortgages, 
with  requirements  on  matters  such  as 
administration  of  escrow  accounts,  the 
assignment  program  and  default 
counselling.  The  Department  has 
determined  that  the  difference  in  the 
Title  I  rule  and  this  rule  for  mortgagees 
under  Title  n  programs  reflects 
differences  in  these  lending  industries 
and  therefore  the  Department  has 
followed  the  public  comments  and  not 
conformed  the  program  policies  on  this 
issue. 

Section-by*$ection  Analysis  of  Part  202, 
Subpart  B 

The  following  is  a  section-by-section 
analysis  of  public  comments  and  the 
changes  that  have  been  made  in  the 
mortgagee  approval  provisions  of  the 
final  rule  in  response  to  the  public 
comments.  The  Department  notes  that  it 
has  not  introduced  any  special 
treatment  for  multifamily  mortgagees 
except  as  noted  in  the  discussion  of 
§§  202.12(n)  and  202.14(c)(1)  regarding 
net  worth  and  warehouse  lines  of  credit, 
respectively.  However,  in  response  to 
comments  that  multifamily  mortgagees 
are  fundamentally  different  than 
mortgagees  making  single  family  loans. 


the  Department  is  considering  the 
development  of  a  proposed  rule  with 
certain  special  provisions  for 
mortgagees  approved  only  for 
multifamily  loans. 

Section  202.10  Definitions 

No  comments  were  received  on  this 
proposed  section  and  it  is  being 
republished  in  final  form  without 
change. 

Section  202. 1 1  Approval, 
Recertification,  Withdrawal  of  Approval 
and  Termination  of  Approval 
Agreement 

Section  202.11(a)(5) 

Under  §  202.11(a)(5)  of  the  proposed 
rule,  authorized  agents  would  have  been 
approved  only  for  use  by  approved 
mortgagees  in  areas  determined  by  the 
Secretary  to  be  under-served,  or  under 
proposed  §  202.17(d),  for  use  by 
governmental  institutions.  Public 
Housing  Agencies  and  State  Housing 
Agencies. 

The  Department  received  nine 
comments  on  the  changes  to  the 
authorized  agent  rules.  A  few 
commenters  questioned  HUD’s 
motivation  for  limiting  the  use  of 
authorized  agents  since  both  the 
principal  and  the  agent  are  approved 
mortgagees.  The  original  piupose  of  the 
authorized  agent  concept  was  to  allow 
small  supervised  mortgagees,  which  did 
not  have  trained  mortgage  processors  or 
access  to  direct  endorsement,  to  utilize 
agents  with  these  attributes.  However, 
this  situation  limited  the  Department’s 
ability  to  monitor  mortgagees  because 
the  origination  processing  was  done  by 
the  au&orized  agent,  while  the 
mortgage  was  closed  in  another 
mortgagee’s  name.  In  order  to 
accommodate  the  legitimate  needs  of 
small  mortgagees  within  an  existing 
Departmental  system  and  provide  the 
tracking  systems  for  the  Department  to 
hold  each  mortgagee  accountable  for 
their  actions,  the  final  rule  allows  small 
supervised  mortgagees  to  utilize  larger 
entities  through  the  loan  correspondent 
program. 

Four  commenters  stated  that  the 
limitation  on  the  use  of  authorized 
agents  would  adversely  affect  the  small 
supervised  mortgagee’s  ability  to 
participate  in  the  Direct  Endorsement 
program.  Since  many  small  supervised 
mortgagees  cannot  afford  to  hire  an 
underwriter  or  do  not  close  a  sufficient 
volume  of  mortgages  to  justify  hiring  an 
underwriter,  they  hire  an  authorized 
agent  with  Direct  Endorsement  approval 
to  perform  the  underwriting  function. 
Under  the  prior  rtile,  a  supervised 
mortgagee  which  conducted  several 


different  banking  activities  was 

{>recluded  from  being  approved  as  a 
oan  correspondent  (and  using  a  Direct 
Endorsement  sponsor/underwriter) 
because  a  loan  correspondent  had  to 
have  mortgage  lending  as  its  principal 
activity. 

The  Department  is  sensitive  to  the 
concerns  of  these  commenters  and  has 
amended  §  202.15(a)  of  the  final  rule  to 
permit  supervised  mortgagees  to  be 
reclassified  as  loan  correspondents, 
without  complying  with  the  principal 
activity  requirement.  As  a  loan 
correspondent,  the  mortgagee  will  sell 
originated  mortgages  to  its  Direct 
Endorsement  sponsor  which  has  the 
responsibility  of  underwriting  the 
mortgage  under  §  202.15(c)(1)  of  the 
final  rule.  The  Department  will  change 
a  mortgagee’s  approval  classification 
from  supervised  mortgagee  to  loan 
correspondent  upon  request. 

Two  commenters  questioned  whether 
current  authorized  agents  would  be 
granted  a  grandfathering  period  to 
continue  operating  when  the  final  rule 
becomes  effective.  The  Department  will 
not  permit  authorized  agents  to 
continue  operating  in  that  capacity  after 
the  effective  date  of  this  final  rule, 
except  for  circumstances  in  which 
authorized  agents  will  still  be  permitted 
to  act  in  their  current  capacity. 

However,  as  discussed  above, 
authorized  agents  may  change  their 
approval  classification  to  loan 
correspondents  upon  request.  Under  the 
final  rule,  loan  correspondents  will  then 
have  two  years  to  comply  with  the  new 
net  worth  requirements. 

One  commenter  pointed  out  that 
section  23  of  the  Federal  Reserve  Act 
(12  U.S.C.  371c)  restricts  certain 
transactions  between  member  banks  and 
their  affiliates,  including  the  purchase 
of  loans  above  a  percentage  of  the  bank’s 
capital  stock  and  surplus.  In  order  to 
accommodate  mortgagees  affected  by 
this  restriction,  the  final  rule  at 
§  202.11(a)(5)  also  permits  mortgagees 
which  are  members  of  the  Federal 
Reserve  Board  or  whose  accounts  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  National 
Credit  Union  Administration  (i.e. 
supervised  mortgagees  under  §  202.13) 
to  use  affiliates  or  subsidiaries  as 
authorized  agents. 

This  same  commenter  noted  that  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  permits  national  banks 
to  establish  loan  production  offices 
(LPO’s)  outside  the  state  where  the 
bank’s  main  office  is  located.  Under  the 
prior  mortgagee  approval  rule,  such 
national  banks  were  able  to  use  bank 
affiliates  to  originate  insured  mortgages 
through  an  authorized  agent 
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relationship.  The  proposed  rule  would 
have  precluded  national  banks  firom 
using  its  affiliates  luider  its  existing 
nationwide  LPO  arrangement  because 
the  LPO  could  not  be  approved  as  an 
authorized  agent.  The  amendment  to 
§  202.11(a)(5l  of  the  final  rule  (discussed 
in  the  preceding  paragraph),  which 
permits  supervised  mortgagees  to  use 
affiliates  or  subsidiaries  as  authorized 
agents,  also  eliminates  this  conflict  with 
Federal  banking  reflations. 

Section  202.11(d)  proposed  to  allow 
the  Department  to  terminate  its 
relationship  with  a  mortgagee  based  on 
specific  performance  standards 
measured  by  default  and  claim  rates. 
Thirty-five  commenters  submitted 
comments  on  this  section.  While  the 
specific  concerns  of  the  commenters 
varied  greatly,  in  general,  the  comments 
showed  some  fundamental 
misconceptions  of  the  Department’s 
proposal.  The  final  rule  continues  to 
include  the  basic  approval  agreement 
termination  provisions  as  proposed, 
with  some  modifications  in  response  to 
th^ublic  comments. 

The  final  rule  authorizes  an 
origination  approval  agreement  between 
an  approved  mortgagee  and  HUD.  (The 
term  “approval  agreement’’  introduced 
in  the  June  25, 1991  proposed  rule  has 
been  changed  by  this  final  rule  to 
“origination  approval  agreement.’’  The 
reason  for  the  oiange  is  discussed  in  the 
preamble  imder  §  202.11(d)(3).)  The 
mortgagee’s  ability  to  originate 
mortgages  for  insurance  will  depend  on 
continuation  of  the  origination  approval 
agreement.  The  Secretary  can  tei^nate 
an  origination  approval  agreement  of  a 
mortgagee  which  has  had  a  default  and 
claim  rate  on  insured  mortgages 
originated  by  the  mortgagee  and  that 
exceeds  both  the  national  rate  and  200 
percent  of  the  HUD  Field  Office  average 
rate.  There  is  ctirrently  no  mechanism 
by  which  the  Department  may  terminate 
its  willingness  to  accept  for  insurance 
mortgages  originated  by  an  approved 
mortgagee  that  has  demonstrated 
unsatisfactory  origination  performance 
and,  consequently,  poses  an 
rmacceptable  risk  to  the  insurance 
funds,  other  than  through  formal 
administrative  action  by  the  Mortgagee 
Review  Board.  The  Mortgagee  Review 
Board’s  primary  function,  however,  is  to 
sanction  lenders  foimd  to  have 
committed  serious  violations  of  program 
requirements,  or  to  have  engaged  in 
fraudulent  activity  with  respect  to  the 
mortgage  programs.  Where  the 
Mortgagee  Review  Board  withdraws  a 
mortgagee’s  approval,  the  mortgagee 
cannot  reappfv  for  at  least  one  year. 

'The  final  rule  establishes  a 
relationship  between  a  mortgagee  and 


the  Department  imder  which  the 
mortgagee’s  right  to  originate  mortgages 
for  insurance  is  terminable  on  the  basis 
of  failure  to  meet  a  performance 
standard  measured  in  terms  of  the  rate 
of  defaults  and  claims,  regardless  of 
whether  any  specific  program 
requirements  were  violated  and  without 
terminating  the  mortg^ee’s  status  as  an 
approved  mortgagee.  Ine  mortgagee 
could  still  pur^ase,  sell  or  service 
insiued  mortgages  as  permitted  by  the 
rest  of  the  rule,  but  its  origination 
activity  would  end. 

Section  202.11(d)(1) 

Section  202.11(d)(1)  of  the  final  rule 
continues  to  set  out  the  key  definitions 
of  this  subsection  with  a  clarifying 
change.  Several  commenters  raised 
questions  pertaining  to  the  definitions 
and  determination  of  the  default  and 
claim  rates.  ’The  Department  of  Treasury 
stated  that  excessive  delinquencies 
should  be  considered  a  performance 
measure,  since  delinquencies  typically 
lead  to  defaults.  In  contrast,  one 
commenter  requested  that  the  definition 
of  “default”  he  clarified  to  state  that 
defaults  will  not  include  mortgages  that 
are  delinquent.  Two  commenters 
proposed  that  the  time  frame  for 
scrutiny  should  be  “early”  defaults  and 
not  more  seasoned  loans  where  the 
reasons  for  default  are  beyond  the 
mortgagee’s  control. 

The  final  rule  does  not  adopt  the 
suggestion  of  the  Department  of 
Treasury,  partly  because  HUD  does  not 
track  payment  delinquencies,  but  more 
importantly  because  a  significant 
number  of  delinquencies  are  ctired 
before  the  mortgage  goes  into  default. 
The  definitions  of  default  and  claim 
have  been  clarified  in  the  final  rule  to 
clarify  that  the  default  and  claim  rate 
includes  only  serious  (i.e.,  90-day) 
defaults  occurring  within  one  year  of 
endorsement  and  claims  paid  within  18 
months  after  endorsement.  These 
definitions  parallel  those  used  for  the 
default  and  claim  reporting 
requirements  at  former  §  203.8,  which  is 
redesignated  in  this  rule  as  §  202.19. 

Two  commenters  stated  that  the  date 
of  closing  or  first  payment  should  be 
used  as  the  basis  for  determining  the 
default  and  claim  rate  instead  of  the 
date  of  insiuance,  because  of  the  lag 
time  between  closing  and  insurance 
endorsement.  This  suggestion  has  not 
been  adopted  in  the  final  rule  because 
the  Department’s  record  systems  are 
based  on  the  date  of  endorsement  and 
it  has  no  easy  access  to  records  of 
closing  dates. 

Six  commenters  questioned  whether 
defaults  would  be  ascribed  only  to 
originators  or  also  to  servicers.  The  final 


rule  retains  the  proposed  rule  definition 
of  “normal  rate”  which  considers 
defaults  and  claims  in  the  Field  Office 
area  “in  which  the  mortgagee  originates 
mortgages.”  Servicers  will  not  be 
terminated  for  a  high  normal  rate 
because  early,  serious  defaults  and 
claims  are  usually  the  result  of 
origination  problems.  Servicing 
problems  more  often  result  in 
delinquencies  which  are  cured. 
However,  a  servicer’s  approval  could  be 
withdrawn  by  the  Mortgagee  Review 
Board  for  violation  of  the  regulatory 
servicing  requirements. 

Six  commenters  were  concerned 
about  comparing  mortgages  within  the 
geographic  area  of  HUD  Field  Offices 
because  defaults  and  claims  may  vary 
widely  within  these  areas.  They 
suggested  that  comparisons  should  be 
made  in  small  geographic  areas  such  as 
census  tracts,  zip  codes,  coimties  or 
neighborhoods.  The  final  rule  continues 
the  scheme  of  review  as  proposed.  First, 
under  §  202.11(d)(2),  the  Department 
will  review  defaults  and  claims  of  a 
mortgagee  in  the  HUD  Field  Office  area. 
The  review  may  focus  on  an  individual 
branch  office.  Second,  §202.11(d)(3)(ii) 
requires  the  Department  to  review 
census  tract  area  concentrations  of  the 
defaults  and  claims  before  sending  a 
termination  notice.  Further, 

§  202.11(d)(3)(iii)  provides  that  a 
mortgagee  which  has  received  a 
termination  notice  may  reouest  an 
informal  conference  with  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing  or  his  or  her  designee  before 
the  termination  is  instituted.  ’The 
Department  will  take  into  consideration 
all  relevant  factors  for  the  excessive 
default  rates,  including  default  statistics 
within  zip  codes  or  neighborhoods, 
before  the  termination  is  made  final. 

Similarly,  approximately  fourteen 
commenters  raised  a  variety  of  concerns 
related  to  potential  inequities  resulting 
from  the  use  of  default  and  claim  rates. 
For  example,  three  commenters  stated 
that  termination  based  on  pure 
statistical  information  is  arbitrary 
because  the  reasons  for  defaults  may  be 
based  on  individual  situations  beyond 
the  mortgagee’s  control,  such  as 
sickness,  loss  of  job  or  marital 
difficulties.  These  commenters  felt  that 
termination  should  be  based  on  a  case- 
by-case  review  to  determine  if  the 
mortgagee  committed  an  infiraction  of 
the  underwriting  procedures.  Other 
commenters  were  concerned  that  the 
default  and  claim  rate  tracking  will 
discourage  mortgagees  from  lending  in 
under-served  areas,  in  areas  hit  by 
economic  catastrophe,  and  to  high  risk 
borrowers  because  these  are  the  areas 
that  will  result  in  higher  defaults.  The 
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Department  points  out  that  a 
mortgagee’s  default  and  claims  are  not 
reviewed  in  isolation, 'but  are  compared 
to  the  percentage  of  claims  and  defoults 
of  other  similarly  situated  mortgagees. 
The  Department  presumes  that  a  certain 
percentage  of  all  origination  will  go  into 
default  as  a  result  of  the  borrowers’ 
individual  situations  and  that  these 
statistics  will  be  factored  into  the  area 
average  rate.  The  Department  also 
anticipates  that  in  areas  of  economic 
hardship  the  overall  percentage  of 
defaults  and  claims  may  be  higher  than 
in  other  areas  or  other  years.  However, 
among  mortgagees  in  an  economically 
depressed  area  and  among  originations 
in  that  year  the  rate  of  deraults  and 
claims  should  be  similar. 

For  example,  in  an  area  where  a 
factory  closM  most  mortgagees  might  be 
experiencing  a  default  and  claim  rate 
that  is  high  from  a  national  perspective, 
but  that  is  the  normal  rate  for  the  area. 
However,  a  default  and  claim  rate  by  a 
mortgagee  for  the  same  area  that  is 
substantially  higher  than  the  normal 
rate  for  the  area  would  indicate  that 
there  are  business  and  origination 
problems  beyond  those  associated  with 
the  economy  of  the  neighborhood.  In 
such  cases,  the  Department  would  seek 
to  exercise  its  right  to  terminate  that 
mortga^’s  approval  to  originate 
insuTM  mortgages.  Additionally,  the 
Department  recognizes  that  a  mortgagee 
which  lends  in  under-served  areas  may 
experience  unusually  high  default  rates. 
For  this  reason,  before  termination,  the 
Department  also  will  take  into  accoimt 
census  tract  data  to  assure  the 
availability  of  mortgage  credit  in  under¬ 
served  areas.  The  Eiepartment  does  not 
intend  to  penalize  mortgagees  for 
satisfying  their  obligations  imder  the 
Home  Mortgage  Disclosme  Act  and  the 
Commimity  Reinvestment  Act. 

Six  commenters  stated  that 
termination  based  on  a  strict  percentage 
discriminates  against  small  volume 
lenders.  The  Department  will  consider 
the  rate  of  defaults  and  claims  in  light 
of  the  total  loan  origination  activity  in 
its  review  of  the  statistics  and  in  any 
informal  conference  that  might  result. 

Eleven  commenters  stated  that  the 
inaccuracy  of  HUD’s  default  statistics  is 
notorious  throu^out  the  industry, 
particularly  in  the  Single  Fam^  Default 
Monitoring  System  (STOMS).  The 
commenters  were  concerned  that  if  a 
mortgage  is  reported  on  the  SFDMS  and 
the  claim  is  filed  within  the  same 
calendar  quarter,  the  case  could  be 
coimted  twice.  Mortgages  are  required 
to  report  their  default  statistics  to  the 
Departmrat  monthly.  Thus,  the 
Department’s  statistics  are  only  as 
accurate  as  the  mortgagee’s  reports.  *1110 


Department  does  not  expect  that  double 
coimting  will  result  because  the 
“normal  rate’’  is  a  combination  of  both 
default  and  claim  statistics.  If  a 
statistical  error  occurs,  the  mortgagee 
may  bring  it  to  the  attention  of  HUD  at 
the  informal  conference.  As  explained 
in  the  preamble  to  the  proposed  rule, 
the  Department  will  make  available  to 
all  approved  mortgagees,  on  a  quarterly 
basis,  data  showing  their  default  and 
claim  rates  in  comparison  to  the  HUD 
area  office  and  national  rates.  This  will 
enable  each  mortgagee  to  detect 
potential  problems  with  their 
origination  practices,  as  well  as  with 
their  statistics. 

HUD  has  removed  the  separate 
reference  to  coinsured  mortgages  in  this 
section  and  in  the  similar  defbdtion  in 
§  202.19(a)(1)  to  eliminate  any 
implication  that  references  to  FHA 
insurance  in  part  202  would  not 
normally  include  coinsurance. 

Section  202.11(d)(2) 

Section  202.11(d)(2),  which  provides 
for  a  quarterly  review  of  defaults  and 
claims,  remains  imchanged  from  the 
proposed  rule.  Two  commenters  stated 
that  the  three  month  review  period  is 
inadequate  because  it  does  not  provide 
ample  time  to  obtain  a  complete  picture 
of  a  mortgagee’s  performance.  Bc^ 
commenters  suggested  that  a  twelve 
month  period  would  be  a  reasonable 
standard  for  evaluating  mortgagee 
origination  performance.  While 
§  202.11(d)(2)  requires  HUD  to  conduct 
a  review  every  th^  months, 

§  202.11(d)(3)(i)  provides  that 
termination  is  based  only  on  the  rate  of 
claims  and  defaults  on  mortgages 
originated  during  a  Federal  fis^  year. 
Thus,  the  rule  ab^dy  uses  a  twelve 
month  period  for  evaluating  mortgagee 
performance.  The  Department 
anticipate  that  origination  during  each 
Federal  filc^l  year  will  be  subject  to  five 
quarterly  reviews  (i.e.  reviewed  for  a 
total  of  15  months). 

Four  commenters  stated  that  only 
loans  originated  after  the  elective  date 
of  the  rule  should  be  included  in  the 
default  and  claim  statistics.  *rhe 
Department  will  implement  this  rule 
prospectively.  However,  reviews  will 
begin  on  the  effective  date  of  this  final 
rule  in  order  to  get  the  review  systems 
in  place.  No  termination  notice  will  be 
issued  based  on  loans  originated  prior  to 
the  effective  date  of  this  ^al  rule. 

Section  202.11(d)(3) 

Section  202.11(d)(3)  sets  out  the 
grounds  and  pnx^ure  for  terminaticm 
of  a  mortgagee’s  origination  approval 
agreement.  Several  comments  were 


received  concerning  this  subsection  and 
the  consequences  of  termination. 

Four  commenters  stated  that  the 
threshold  percentages  for  termination 
are  too  low.  The  commenters  suggested 
that  the  thresholds  should  be  raised  to 
250  percent  for  the  credit  watch  and  350 
percent  for  termination.  The 
commenters  also  suggested  that  these 
percentages  could  later  be  reduced,  and 
that  rates  should  be  set  at  a  nationwide 
standard  of  the  break-even  level  for 
HUD  insurance  funds. 

In  determining  the  rate  of  defaults  and 
claims  which  would  constitute  an 
unacceptable  risk  to  the  Department, 
HUD  compiled  the  individual  claim  and 
default  rates  of  all  approved  mortgagees 
in  each  HUD  Field  Office  and  analyzed 
this  data.  It  was  determined  that 
mortgagees  which  have  twice  the 
default  and  claim  rate  of  the  Field  Office 
normal  rate  have  demonstrated 
imsatisfactory  performance  and  pose  an 
unacceptable  risk  to  the  insurance 
funds. 

Seven  commenters  stated  that  the 
termination  process  lacks  due  process 
because  30  days  is  insufficient  time  to 
analyze  data,  prepare  a  response,  and 
schedule  a  meeting  with  HUD.  The 
commenters  suggested  that  90  days  is 
more  appropriate  and  that  there  should 
be  a  ri^t  to  make  a  formal  appeal  due 
to  the  severity  of  the  penalty.  One 
commenter  also  stated  that  there  is  no 
discernible  standard  for  mortgagees  to 
meet  to  rebut  the  presumption  of 
unsatisfactory  performance  at  an 
informal  conference  and  that  the  rule 
provides  HUD  with  too  much  discretion 
in  determining  whether  to  rescind  its 
termination  or  credit  watch 
determination.  One  commenter  noted 
that  the  rule  does  not  state  the  length  of 
the  penalty. 

Based  on  the  comment  concerning  the 
timing  of  the  notice  the  Department  has 
modified  the  final  rule  to  provide  that 
the  mortgagee  shell  receive  60  days 
notice  before  its  origination  approval 
agreement  is  terminated.  The 
Department  will  consider  all  relevant 
factors,  including  statements  and 
documents  provided  by  the  mortgagee, 
in  determining  whether  the  causes  for 
termination  have  been  remedied.  The 
final  rule  at  §  202.11(e)(3)  continues  to 
grant  terminated  mortgagees  the  right  to 
reapply  for  a  new  origination  approval 
agreement  by  showing  that  the  causes 
for  termination  have  been  satisfactorily 
remedied. 

Four  commenters  made  a  variety  of 
comments  concerning  the  consequences 
of  termination.  The  commenters 
requested  clarification  on  whether  a 
terminated  mortgagee  would  be 
permitted  to  continue  to  originate 
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mortgages  for  HUD  insurance,  to  service 
its  own  portfolio,  or  service  other 
mortgagee's  portfolios.  After 
consideration  of  these  comments,  the 
Department  has  modified  the  final  rule 
to  clarify  that  the  only  activity  that  will 
be  terminated  based  on  a  high  normal 
rate  is  the  mortgagee’s  origination 
authority.  The  final  rule  is  clarified  by 
using  the  term  “origination  approval 
agreement”  and  by  adding  a 
§  202.11(e)(4)  which  states  that 
termination  of  the  origination  approval 
agreement  shall  not  affect  a  mortgagee’s 
right  to  service  its  own  portfolio  or  the 
portfolios  of  other  mortgagees  with 
which  it  has  a  servicing  contract. 

One  commenter  feared  that 
termination  will  have  a  "ripple  effect” 
in  the  industry  and  secondary  market, 
because  termination  of  HUD  approval 
will  automatically  result  in  loss  of 
approval  with  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC), 
Government  National  Mortgage 
Association  (GNMA),  and  may  cause 
mortgagees  to  be  in  breach  of  their 
correspondent  agreements.  Another 
commenter  stated  that  under  the 
Secondary  Mortgage  Market 
Enhancement  Act,  conventional 
mortgages,  originated  by  a  mortgagee 
which  lost  its  HUD  approval  and  which 
was  not  a  depository  institution,  would 
become  ineligible  to  be  pooled  to  back 
private  securities. 

The  Department  is  unable  to  regulate 
the  approval  requirements  of  the 
secondary  markets.  However,  as 
explained  above,  termination  of  a 
mortgagee’s  origination  approval 
agreement  is  not  the  equivalent  of 
withdrawal  of  approval  by  the 
Mortgagee  Review  Board.  Termination 
based  on  high  default  and  claim  rates 
prevents  the  mortgagee  fi'om  originating 
mortgages  for  HUD  insurance,  but 
reserves  for  the  mortgagee  the  approval 
to  purchase  and  service  HUD-insured 
mortgages  and  to  reapply  for  a  new 
origination  approval  agreement  upon  a 
determination  by  the  Secretary  that  the 
underlying  causes  for  termination  have 
been  remedied.  In  contrast,  withdrawal 
of  approval  by  the  Mortgagee  Review 
Board  applies  to  origination  and 
servicing  of  HUD  insured  mortgages  and 
does  not  expire  for  at  least  one  year. 

Two  commenters  stated  that 
termination  should  be  limited  to  the 
offending  branch  or  personnel  and  not 
extended  to  the  entire  company.  Section 
202.11(d)(2)  of  the  final  rule  retains  the 
proposed  rule  provision  which  gives  the 
Secretary  the  power  to  review  and 
sanction  branches  individually.  In 
reviewing  a  mortgagee’s  performance, 
the  Department  will  analyze  the 
mortgagee’s  overall  claim  and  default 


rate,  as  well  as  that  of  each  of  its  branch 
offices.  Where  a  branch  office  exceeds 
the  claim  and  default  threshold,  branch 
approval  alone  may  be  terminated  or  the 
branch  office  may  be  subject  to  a  credit 
watch.  The  Department  approves 
mortgagees,  not  their  employees.  The 
Department  does  not  have  the  means  to 
track  the  origination  records  of  the 
mortgagee’s  personnel.  If  the  mortgagee 
can  trace  an  excessive  default  and  claim 
rate  to  the  practices  of  a  specific 
employee,  the  mortgagee  could  take 
action  against  that  employee  and 
present  this  evidence  at  an  informal 
conference. 

Sections  202.11(d)(4),  (5) 

With  one  exception  noted  below, 

§  202.11(d)(4)  and  (5)  were  not  revised 
by  the  final  rule.  These  sections  provide 
that  mortgagees  with  a  default  and  claim 
rate  greater  than  150  percent  but  equal 
to  or  less  than  200  percent  will  be 
placed  on  credit  watch  status  whereby 
insured  mortgages  originated  during  a 
six  month  period  will  be  reviewed  for 
excessive  default  rates. 

Two  commenters  were  concerned  that 
the  credit  watch  review  period  did  not 
allow  the  mortgagee  sufficient  time  to 
improve  its  performance.  They 
recommended  a  three  to  four  month  lag 
time  in  review  of  moi ‘.gages  in  the 
preceding  12  months. 

The  Department  has  not  adopted  this 
suggestion  because  it  is  based  on  a 
misunderstanding  of  the  period  of 
review  under  the  credit  watch.  Once  a 
mortgagee  is  placed  on  credit  watch,  the 
Department  is  not  tracking  mortgages 
originated  in  the  prior  six-month  period, 
but  those  originated  during  the  six- 
month  period  commencing  from  the 
date  of  the  credit  watch  notice.  The 
default  rate  on  mortgages  originated 
during  the  credit  watch  will  be 
reviewed  for  one  year  after  the  six- 
month  tracking  period. 

A  mortgagee  whose  claim  and  default 
rate  is  between  150  percent  and  200 
percent  of  the  HUD  Field  Office  average 
will  be  placed  on  a  “credit  watch” 
provided  that  the  Department’s  review 
of  the  census  tract  data  warrants  such 
action.  All  mortgages  originated  during 
the  six-month  period  following  the 
credit  watch  notice  (the  tracking  period) 
will  be  reviewed  for  one  year  after  the 
end  of  the  tracking  period.  A  mortgagee 
on  credit  watch  may  have  its  origination 
approval  agreement  terminated  upon  60 
days  notice  if  the  claim  and  default  rate 
on  mortgages  originated  by  the 
mortgagee  during  the  tracking  period  is 
above  150  percent  of  the  HUD  Field 
Office  average.  This  represents  a  change 
from  the  proposed  rule  which  only 
provided  for  30  days  notice.  If  a 


mortgagee's  claim  and  default  rate  for 
the  tracking  period  drops  below  the  150 
percent  level,  the  credit  watch  will  end. 
A  mortgagee  which  has  received  notice 
that  its  origination  approval  agreement 
is  to  be  terminated  subsequent  to  the 
credit  watch  may  also  request  an 
informal  conference  as  discussed  above. 

Section  202. 1 2  General  Requirements 
Section  202.12(a) 

Section  202.12(a)  proposed  to  remove 
trusts  from  the  types  of  businesses  that 
may  be  approved  as  mortgagee 
participants  in  the  HUD  mortgage 
insurance  programs.  The  Department 
specifically  solicited  comments  on  the 
proposal  to  not  approve  trusts.  No 
comments  were  received  on  this 
proposal.  Accordingly,  the  final  rule 
will  not  permit  approval  of  trusts. 

The  proposed  rule  also  provided  that 
all  partnerships  must  have  one 
managing  general  partner,  which  has  as 
its  principal  activity  the  management  of 
the  partnership,  and  which  deals 
directly  with  the  Department  in  regard 
to  the  partnership’s  insured  mortgages. 
In  the  final  rule,  the  Department  has 
revised  §  202.12(a)(1)  to  clarify  that 
corporate  general  partners  are 
prohibited  from  being  personal 
corporations  run  by  only  one  person. 
The  Department  also  intends  to  approve 
joint  ventures  which  meet  the  eligibility 
requirements  for  partnerships. 

Five  commenters  (a  bank  and  four  of 
its  affiliates)  objected  to  the  principal 
activity  requirement  for  limited 
partnerships,  and  favored  permitting  a 
managing  general  partner  to  manage 
several  limited  partnerships  to  increase 
flexibility  and  economies  of  scale.  The 
final  rule  has  been  amended  to  permit 
a  general  partner  to  manage  more  than 
one  partnership  provided  that  its 
principal  activity  is  the  management  of 
the  partnerships,  and  each  partnership 
is  involved  in  mortgage  lending  and  not 
other  unrelated  businesses. 

Section  202.12(d) 

This  section  has  been  reworded 
slightly  to  emphasize  that  mortgagee’s 
escrow  accounts  must  be  fully  insured, 
so  that  mortgagees  with  accounts 
exceeding  insurance  coverage  must 
establish  additional  accoimts  and/or 
establish  accounts  at  more  than  one 
financial  institution. 

Section  202.12(h)(1),  (2) 

Sections  202.12(h)  (1)  and  (2)  of  the 
proposbd  rule  would  have  established 
the  requirement  that  a  State-licensed 
mortgagee  submit  a  copy  of  the  license 
with  its  application  for  approval,  and 
submit  an  annual  certification  that  it  is 
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in  compliance  with  all  State  licensing 
requirements.  Five  commenters  pointed 
out  that  these  requirements  would  be 
difficult  to  comply  with  due  to  the 
dialing  State  licensing  requirements 
and  the  burden  of  providing  HUD  with 
copies  of  numerous  State  licenses.  TWo 
commenters  recommended  that  HUD 
accept  a  certification  that  the  mortgage 
is  in  compliance  with  State  licensi^ 
requirements,  in  lieu  of  a  copy  of  the 
license.  The  Department  has  amended 
the  final  rule  to  provide  that  the 
mortgagee  must  submit  with  its 
application  and  annual  recertification,  e 
certification  stating  that  the  mortgagee 
has  not  been  refus^  a  license  and  has 
not  been  sanctioned  by  any  State  or 
States  in  which  it  will  originate  insured 
mortgages. 

SecUon  202.12(h)(4) 

Section  202.12(h)(4)  of  the  proposed 
rule  required  each  approved  mortgagee 
to  file  a  quarterly  financial  statement 
with  the  Department  for  each  quarter  in 
which  it  ex^riences  an  operating  loss 
of  20  percent  or  more  of  its  net  worth 
in  one  quarter  of  a  fiscal  year.  Four 
commenters  noted  that,  given  the 
cyclical  nature  of  the  mortgage  banking 
business,  a  quarterly  review  was  too 
short  and  a  20  percent  loss  was  too  low. 
One  of  the  commenters  stated  that  other 
agencies  already  collect  this 
i^ormation.  The  Department  is  not 
aware  of  any  other  agencies  collecting 
this  information.  If  such  a  collection 
would  be  made  it  would  be  privileged 
information,  and  therefore  not  subject  to 
disclosure,  lliis  requirement  is  a 
reporting  requirement  and,  absent  other 
violations  of  the  approval  regulations, 
will  not  result  in  any  sanction  being  • 
taken  against  the  mortgagee.  Since  the 
reports  will  assist  HUD  in  detecting 
financially  troubled  mortgagees,  no 
change  has  been  made  to  this  section  in 
the  final  rule. 

Section  202.12(k) 

Section  202.12(k)  of  the  proposed  rule 
continued  to  permit  HUD  to  set 
application  and  recertification  fees.  The 
preamble  to  the  June  25, 1991  proposed 
rule  (56  FR  29108)  announced  that  the 
Mortgagee  Approval  Handbook  would 
establish  a  $1,000  application  fee  and 
$300  branch  application  fee.  In 
addition,  the  annual  recertification  fee 
would  be  raised  to  $500  for  the 
mortgagee,  and  $200  for  each  branch 
office.  Eleven  comments  were  received 
stating  the  increases  in  the  fees  are 
excessive.  The  Department  continues  to 
believe  that  the  increase  in  application 
fees  is  justified  because  the  operating 
cost  of  processing  mortgagee 
applications  has  increased. 


Furthermore,  the  increased  emphasis  on 
monitoring  mortgagees  under  this  final 
rule  justifies  the  increase  in  renewal 
fees,  because  the  cost  of  monitoring 
should  not  adversely  aff^  the 
insurance  funds. 

Section  202.12(n) 

Section  202.12(n)  of  the  proposed  nile 
would  have  established  net  worth 
requirements  based  on  the  volume  of 
loans  originated  or  the  outstanding 
balance  of  loans  serviced  by  approved 
mortgagees,  except  loan  correspondents 
and  sponsors.  The  June  25, 1991  rule 
proposed  to  establish  four  tiers  of  net 
worth  requirements  beginning  with  a 
net  w<e<th  of  $250,000  ror  mortgagees 
with  $25  million  or  less  in  annum 
insured  mortgage  origination  or 
servicing  portfimos,  and  ending  with  a 
net  worth  of  $1,000,000  for  mortgagees 
that  originate  or  service  more  thw  $100 
million  in  insured  mortgages.  The 
proposed  rule  required  loan 
correspondents  to  have  a  net  worth  of 
$50,000,  with  additional  net  worth 
required  for  each  branch  office.  All 
mortgagees  who  act  as  sponsors  for  loan 
correspondents,  or  who  TOth  originate 
and  service  insured  mortgages,  would 
have  been  required  to  have  a  net  worth 
of  $1,000,000. 

The  proposed  net  worth  requirements 
receiv^  the  largest  number  of  public 
comments.  Seventy-two  commenters 
considered  the  proposed  net  worth 
requirements  to  be  excessive  and  stated 
that  a  higher  net  worth  cannot  be 
correlated  with  better  quality  loan 
production.  Nine  commenters 
specifically  stated  that  the  net  worth 
requirement  for  sponsors  was  too  high. 
Ei^ty-two  commenters  stated  that  the 
higher  net  worth  would  create  a  severe 
hardship  on  small  mortgagees  and  loan 
correspondents.  Many  of  these 
commenters  expressed  concern  that  the 
proposed  requirements  would  put  small 
mortgagees  out  of  business,  which 
would  reduce  the  availability  of  FHA- 
insured  mortgages.  Eleven  commenters 
claimed  that  HUD  did  not  produce 
sufficient  data  to  support  the  proposed 
increase  in  net  worth  requirements.  Five 
commenters  noted  that  the  net  worth 
tiers  are  too  broadly  drawn,  creating  a 
financial  hardship  for  mortgagees  at  the 
high-end  of  one  level  to  move  to  the 
next  level.  Some  of  these  commenters 
suggested  that  the  net  worth 
requirement  should  be  one  percent  of  a 
mortgagee's  total  HUD  volume  in  one 
year.  A  few  mortgagees  objected  to  the 
net  worth  requirements  for  a 
multifamily  lender  because  the  dollar 
value  of  its  mortgage  volume  may  be 
very  large  even  though  it  only  closed 
one  or  two  mortgages. 


The  Department  agrees  that  graduated 
increases  of  net  worffi  would  mitigate 
hardship  for  mortgagees.  Accordingly, 
the  net  worth  reiquirement  has  been 
revised  in  the  final  rule  to  require  a 
mortgagee  to  maintain  a  net  worth  of 
one  percent  of  insured  mortgage  volume 
for  supervised  and  non-supervised 
m(Htgagees,  including  sponsors  of  loan 
correspondents.  To  determine  mortgage 
volume,  the  Department  will  add: 

(1)  The  aggregate  original  principal 
amount  of  me  mortgages  that  were 
endorsed  for  insurance  during  the 
mortgagee’s  prior  fiscal  year,  and  (2)  the 
aggregate  principal  amount  of  all 
insured  mortgages  serviced  by  the 
mortgagee  at  the  end  of  the  mortgagee’s 
prior  fiscal  year,  except  those  mortgages 
which  were  originated  by  the  mortgagee 
or  purchased  fiom  its  loan 
correspondents.  The  rule  includes  a 
base  net  worth  for  supervised  and  non- 
supervised  mortgaged  of  $250,000  if  the 
volume  of  insur^  mortgages  in  the 
prior  year  was  less  than  or  equal  to  $25 
million;  and  a  maximum  net  worth 
requirement  of  $1  million  for  these 
mortgagees  with  a  volume  over  $100 
million.  Based  on  the  comments  firom 
multifamily  mortgagees,  the  final  rule 
establishes  a  net  worth  requirement  of 
$250,000  for  multifamily  mortgagees, 
equal  to  the  requirement  for  the  smallest 
of  the  supervise  or  non-supervised 
mortgagees  doing  single  family 
business.  The  one  million  dollar  net 
worth  requirement  for  sponsors  of  loan 
correspondents  has  been  replaced  with 
a  requirement  similar  to  the  one  percent 
of  volume  requirement  discussed  above, 
but  the  volume  of  mortgages  purchased 
from  a  sponsor’s  loan  correspondent(s) 
will  also  be  included  in  the  sponsor’s 
mortgage  volumes.  The  net  worth 
requirements  for  all  other  classifications 
of  mortgagees  appear  in  the  final  rule 
without  change  from  the  proposed  rule. 

The  final  rule  still  retains  an  overall 
increase  in  the  net  worth  requirements 
from  the  net  worth  requirements 
contained  in  the  prior  regulations.  This 
final  rule  increeises  the  net  worth 
requirements  because  a  more  heavily 
capitalized  company  is  more  likely  to 
have  adequate  and  separate  quality 
control  functions.  Capitalization  also 
enables  the  company  to  employ 
sufficient  stafi  to  insure  an  appropriate 
separation  of  duties  which  creates  a 
system  of  checks  and  balances.  There  is 
less  stress  on  well  capitalized 
companies  to  misuse  restricted  funds 
such  as  mortgage  insurance  premiums 
or  escrows  for  operating  expenses.  In 
addition,  loan  volume  bears  a  direct 
relationship  to  the  risk  to  the 
Department.  Thus,  it  is  appropriate  for 
the  Department  to  require  that  approved 
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mortgagees  have  sufficient  capital  and 
staff  available  to  process  those 
mortgages. 

Section  202.12(o). 

Section  202.12(o)  proposed  that  all 
mortgagees  approvea  before  the 
effective  date  of  the  final  rule,  except 
loan  correspondents,  would  have  two 
years  from  the  effective  date  of  the  final 
rule  to  meet  the  new  net  worth 
requirements.  Loan  correspondents 
would  have  been  required  to  meet  the 
new  net  worth  requirements  by  the 
effective  date  of  the  rule.  Thirty-six 
commenters  objected  to  the  lac^  of  a 
phase-in  period  for  loan  correspondents, 
stating  that  this  was  inequitable 
treatment  of  this  category  of  mortgagees. 
Seven  commenters  stated  that  the  two 
year  phase-in  period  was  an  inadequate 
amount  of  time  to  increase  capital. 

Based  on  these  comments,  the 
Department  has  changed  the  final  rule 
to  provide  a  two  year  phase-in  period 
for  all  currently  approved  mortgagees 
including  loan  correspondents.  The 
Department  beheves  that  two  years  is  a 
sufficient  amount  of  time  for  a 
mortgagee  to  reorganize  or  change  its 
approval  classification  to  meet  the  new 
net  worth  requirements. 

Section  202.12(q) 

Section  202.12(q)  proposed  to 
establish  the  requirement  that  approved 
mortgagees  continually  maintain  liquid 
assets  (cash  or  its  equivalent)  of  20 
percent  of  their  net  worth  up  to  a 
maximum  amoimt  of  $100,000.  While 
six  commenters  stated  that  the  liquid 
asset  requirement  was  excessive, 
particularly  for  small  lenders,  the 
Department  of  the  Treastiry 
recommended  that  the  requirement  be 
increased  to  50  percent  of  net  worth, 
because  cash  flow  problems  and  tight 
credit  are  major  contributors  to  business 
failures.  Three  commenters  objected  to 
the  Department’s  rationale  for  imposing 
the  liquidity  requirement,  stating  that 
the  liquidity  requirement  will  not 
prevent  FHA  program  abuses. 

The  final  rule  retains  the  liquidity 
requirement  as  proposed  because  it 
provides  the  mortgagee  with  a  reserve  of 
cash  upon  which  to  draw  if  unexpected 
expenditures  arise.  The  Department 
believes  that  the  requirement  reduces 
the  temptation  to  misuse  trust  funds 
such  as  mortgage  insiirance  premiums 
and  escrow  accounts.  A  liquidity 
^uirement  of  20  percent  of  not  worth 
is  a  reasonable  requirement,  but  not  as 
burdensome  as  that  suggested  by  the 
Treasury. 

Three  commenters  requested 
clarification  on  whether  the  definition 
of  liquid  assets  would  include  lines  of 


credit  or  loans  held  for  resale.  The 
preamble  to  the  proposed  rule  stated 
that  liquid  assets  would  be  comprised  of 
cash  in  banks  and  on  hand,  and  other 
cash  assets  not  set  aside  for  specific 
purposes  other  than  the  payment  of  a 
current  liability  or  a  reaoily  marketable 
investment.  The  preamble  also  stated 
that  net  worth  would  continue  to  be 
comprised  of  the  assets  acceptable 
under  the  Generally  Accept^ 
Accounting  Practices  (GAPP),  except  for 
those  assets  excluded  by  paragraph  8-6 
of  HUD  Handbook  2000.4. 

The  Department  will  not  consider  a 
line  of  credit  to  be  a  liquid  asset  because 
it  is  a  liability  to  the  extent  that  it  is 
used.  The  Department  will  not  consider 
loans  or  mortgages  held  for  resale  to  be 
a  liquid  asset  b^use  such  items 
generally  are  not  considered  liquid 
under  the  GAAP. 

Section  202.12(r) 

Section  202.12(r)  proposed  a 
requirement  that  all  mortgagees,  except 
loan  correspondents,  maintain  a  fidelity 
bond  covering  the  mortgagee’s 
employees  and  agents.  The  preamble  to 
the  proposed  rule  stated  that  the 
Department  would  require  a  bond  of 
$300,000.  Four  commenters  requested 
clarification  of  this  requirement  because 
a  fidelity  bond  generally  does  not 
include  errors  and  omissions  coverage 
and  would  not  necessarily  provide  a 
source  of  indemnification  to  the 
Department  as  was  stated  in  the 
preamble. 

The  final  rule  has  been  clarified  to 
state  that  both  a  fidelity  bond  and  errors 
and  omissions  coverage  are  remiired. 
The  Department  will  require  a^se 
coverage  of  $300,000  in  fidelity  bonds 
and  $300,000  in  errors  and  omissions 
coverage.  The  Department  does  not 
intend  that  it  receive  payment  or  file 
claims.  However,  the  requirement  will 
provide  an  indirect  benefit  to  HUD  by 
assuring  that  mortgagees  have  a  source 
of  insurance  in  the  event  of  employee 
fraud  or  negligence,  so  that  mortgagees 
will  not  be  forced  out  of  business  in 
those  cases  of  employee  fi-aud  or 
negligence. 

Seven  commenters  stated  that  a 
fidelity  bond  is  very  costly  and  difficult 
to  obtain.  The  final  rule  nevertheless 
retains  this  requirement  because  it  is 
consistent  with  the  requirements  of 
other  agencies  and  entities  involved  in 
the  mortgage  business,  including 
FNMA,  GNMA,  and  FHLMC. 

One  dommenter  suggested  that  the 
fidelity  bond  requirement  not  be 
applied  to  mortgagees  with  high  liquid 
assets.  The  Department  has  not  adopted 
this  suggestion  because  fidelity  bonds 
and  errors  and  omissions  policies 


provide  a  different  type  of  protection 
fi-om  the  liquid  assets  requirement.  ’The 
insurance  policies  protect  against  fraud 
and  negligence;  the  liquidity 
requirement  assures  that  there  is 
sufficient  cash  to  handle  unforeseen 
business  expenses. 

One  commenter  stated  that  this  type 
of  coverage  is  not  offered  by  domestic 
insurers.  The  Department  is  aware  of 
several  entities,  both  domestic  and 
international,  with  domestic  offices, 
which  issue  policies. 

Two  commenters  suggested  that  the 
requirement  only  should  apply  to 
servicers  and  not  to  mortgagees  which 
solely  originate  loans.  This  suggestion 
was  not  adopted  in  the  final  rule 
because  the  significant  amount  of  funds 
handled  at  origination  creates  the 
potential  for  fraud  and/or  errors.  It  is 
HUD’s  experience  that  many  insurance 
claims  are  due  to  origination  problems. 

One  commenter  stated  that  a  fidelity 
bond  only  should  be  required  in  States 
which  do  not  have  alternative  insurance 
requirements.  The  example  given  was  of 
an  Illinois  requirement  for  a  $20,000 
surety  bond.  This  suggestion  was  not 
adopted  in  the  final  rule  because  it  is 
too  administratively  burdensome  for 
HUD  to  keep  up  with  insurance 
requirements  and  the  enforcement  of 
those  requirements  in  all  States,  and 
because  the  State  requirements  may  not 
meet  the  intent  of  the  HUD  requirement 
as  with  the  Illinois  example,  llie 
Department  does  not  expect  the  bond 
and  insurance  requirement  to  be  a 
burden  for  most  mortgagees  because  it  is 
a  standard  requirement  of  the  secondary 
market  agencies.  The  Department  is 
likely  to  issue  more  detailed  guidance  to 
all  mortgagees  concerning  the  bond  and 
insurance  requirements  but,  in  general, 
mortgagees  are  advised  that  fidelity 
bonds  and  errors  and  omissions 
insurance  generally  acceptable  to  the 
secondary  market  agencies  will  meet  the 
intent  of  HUD’s  requirement.  However, 
the  Department  does  not  wish  to 
foreclose  the  possibility  that  in  unusual 
circumstances  a  mortgagee  might 
develop  other  insurance  arrangements 
that  also  meet  the  intent  of  the  HUD 
requirement  without  a  fidelity  bond 
and/or  errors  and  omissions  insurance. 
Since  the  mortgagee  approval 
requirements  are  not  subject  to  waiver, 
the  Department  has  included  in  this 
final  rule  a  provision  that  permits  the 
Department  to  approve  other  types  of 
coverage  which  are  substantially  similar 
to  fidelity  bonds  and  errors  and 
omissions  coverage. 
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Section  202. 1 3  Supervised  Mortgagees 
Section  202.13(a) 

Section  202.13(a)  deletes  “type  2” 
supervised  mortgagees  as  a  category  of 
approved  mortgagee.  Under  the  prior 
regulations,  a  type  2  supervised 
mortgagee  was  typically  a  subsidiary  or 
affiliate  of  a  bank  or  savings  and  loan 
association  which  was  subject  to 
periodic  examination  by  a  Federal  or 
state  agency.  The  Department  received 
one  comment  from  the  Conference  of 
State  Bank  Supervisors  (CSBS) 
specifically  addressing  this  change. 
Noting  the  highly  regulated  nature  of 
state  banking,  CSBS  requested  that  the 
Department  explain  what  harm  and  loss 
to  the  public  flows  from  bank-affiliated 
type  2  supervised  mortgagees. 

As  explained  in  the  preamble  to  the 
proposed  rule,  the  rationale  for  deleting 
the  classification  of  type  2  supervised 
mortgagees  is  that  the  Department  is 
unable  to  determine  the  adequacy  of 
periodic  examinations  conducted  by 
other  agencies.  Examinations  of 
approved  mortgagees  by  other  agencies 
do  not  always  provide  adequate 
assurance  that  mortgagees  are 
performing  in  accordance  with  HUD 
financial  and  program  standards.  Type  2 
supervised  mortgagees  will  be  converted 
to  approved  nonsupervised  mortgagees 
under  §  202.14.  The  major  differences  in 
the  requirements  between  a 
nonsupervised  mortgagee  and  a 
supervised  mortgagee  imder  this  final 
rule  are  that  a  nonsupervised  mortgagee 
must  submit  an  aimual  audited  financial 
statement  to  the  Department,  and 
maintain  a  warehouse  line  of  credit  or 
other  acceptable  funding  program. 
Elimination  of  the  type  2  supervised 
mortgagee  category  will  provide  better 
supervision  by  HUD  without  imposing 
an  undue  burden  on  mortgagees. 

A  type  2  supervised  mortgagee  that  is 
converted  to  a  non-supervised 
mortgagee  due  to  this  final  rule  will  be 
eligible  for  the  two-year  phase-in  for 
increased  net  worth  requirements 
provided  by  §  202.12(o)  even  though  it 
was  not  previously  approved  as  a  non- 
supervise  mortgagee. 

Section  202.14  Nonsupervised 
Mortgagees 

The  Department  specifically 
requested  comments  on  the  proposed 
change  at  §  202.14(c)  to  increase  the 
warehouse  line  of  credit  requirement  to 
$3  million.  Seven  commenters  stated 
that  a  high  warehouse  line  of  credit  has 
no  relationship  to  loan  quality. 

The  Department  disagrees  with  these 
commenters  because  the  warehouse 
lender  conducts  an  independent  review 
of  the  financial  and  operational  stability 


of  the  mortgagee  before  advancing  the 
line  of  credit.  This  review  provides 
HUD  with  additional  assurances  of 
acceptable  quality  control  by  the 
mortgagee. 

Thirty-six  commenters.  including  the 
Department  of  Treasiuy,  stated  that  the 
proposed  warehouse  line  of  credit  is 
excessive  and  extremely  difficult  to 
obtain  given  the  tightening  of  credit  by 
banks.  Many  of  these  commenters  stated 
that  this  requirement  will  adversely 
afreet  small  lenders.  A  few  commenters 
noted  that  the  proposed  warehousing 
requirement  is  inconsistent  with  the  net 
worth  requirements  because  many 
warehouse  lenders  require  the 
mortgagee  to  have  a  minimum  net  worth 
of  $1  million  to  be  eligible  for  a  $3 
million  line  of  credit.  Several  other 
commenters  noted  that  warehouse 
banks  generally  impose  a  non-user  fee  of 
10-25  percent  of  the  original  face  value 
of  the  warehouse  line,  which  is  not 
used.  Eight  commenters  suggested  that 
the  warehouse  line  of  credit 
requirement  should  be  graduated  in 
proportion  to  loan  volume.  Some  of 
these  commenters  also  suggested  that 
the  requirement  provide  for  a  phase-in 
period. 

The  Department  continues  to  believe 
that  the  prior  requirement  of  a  $250,000 
warehouse  line  of  credit  requirement 
was  inadequate  to  assure  that 
mortgagees  have  sufficient  sources  of 
credit  to  fund  their  loan  production. 
However,  the  Department  also 
imderstands  the  objections  raised  by  the 
commenters.  Due  to  the  obstacles  in 
establishing  a  fixed  warehouse  line 
amoimt  for  all  mortgages,  the 
Department  has  decided  that  the  exact 
amount  of  the  warehouse  line  of  credit 
should  be  primarily  a  business  decision 
determined  by  each  mortgagee. 
Accordingly,  the  final  rule  requires  a 
warehouse  line  of  credit  or  other 
funding  agreement  that  is  adequate  to 
fund  the  mortgagee’s  average  production 
pipeline  for  60  days  of  mortgage 
origination,  but  not  less  than  a 
warehouse  line  of  credit  or  funding 
agreement  of  one  million  dollars.  Ibe 
term  “other  funding  agreement”  refers 
to  the  table  funding  or  concurrent 
funding  arrangements  discussed  by  the 
commenters,  or  to  any  other  funding 
program  acceptable  to  the  Secretary. 

Under  §  202.15(c)(3).  which  is 
discussed  below,  loan  correspondents 
will  not  be  required  to  maintain  a 
separate  warehouse  line  of  credit  if  they 
have  an  acceptable  funding  program 
with  a  single  sponsor. 

Multifamily  mortgagees  have  been 
exempted  burn  this  requirement  in  the 
final  rule. 


Section  202.15  Loan  Correspondents 
Section  202.15(a) 

Section  202.15(a)  of  the  proposed  rule 
has  been  clarified  in  this  final  rule  to 
include  the  prior  requirement  (from 
former  §§  203.5(b)  and  203.4)  that  a  loan 
correspondent  must  have  as  its 
principal  activity  the  origination  of 
mortgages. 

Section  202.15(c)(1) 

Section  202.15(c)(1)  restates  the 
policy  that  for  mortgages  not  processed 
through  Direct  Endorsement,  the  loan 
correspondent  must  process  and  close 
the  loan  in  its  own  name.  In  most  cases, 
the  Direct  Endorsement  sponsor 
xmderwrites  the  mortgage  and  the  loan 
correspondent  closes  in  its  own  name. 

In  response  to  a  comment,  a  clause  has 
been  added  to  this  section  to  clarify  that 
in  both  cases  the  mortgage  must  be 
closed  in  the  loan  correspondent’s  own 
name.  One  commenter  suggested  that 
the  rule  permit  lean  correspondents  to 
close  the  loan  in  the  sponsor’s  name. 
'The  Department  has  not  ddopted  this 
suggestion  because  such  an  arrangement 
would  recreate  the  problems  associated 
with  authorized  agents,  the  use  of  which 
will  be  limited  by  this  rule.  (See 
§  202.11(a)(5)  above). 

Section  202.15(c)(3) 

Section  202.15(c)(3)  makes  the  new 
warehouse  line  of  credit  requirements 
applicable  to  loan  correspondents 
imless  a  single  sponsor  agrees  to  fund 
the  mortgages  originated  by  the  loan 
correspondent. 

One  commenter  suggested  that  the 
final  rule  permit  lower  warehouse  lines 
for  loan  correspondents,  where  several 
loan  correspondents  are  related  to  a 
single  sponsor  in  ownership  and 
management.  Another  commenter 
proposed  that  the  final  rule  permit 
concurrent  funding,  whereby  the 
sponsor  uses  its  own  warehouse  line  to 
fund  mortgages  closed  by  the  loan 
correspondent. 

The  prior  regulations  permitted  and 
this  final  rule  still  permits  sponsors  to 
establish  funding  arrangement  with  its 
loan  correspondents  as  alternatives  to 
the  loan  correspondent  maintaining  a 
warehouse  line  of  credit.  No  changes 
have  been  made  to  this  section  in  the 
final  rule. 

Section  202.15(c)(6) 

Section  202.15(c)(6)  of  the  proposed 
rule  stated  that  sponsors  and  loan 
correspondents  shall  have  a  principal- 
agent  relationship.  Thirty-one 
commenters  submitted  comments  on 
this  provision.  The  majority  of  the 
commenters,  22  commenters,  felt  that 
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sponsors  would  refuse  to  assume  the 
additional  liability  imposed  by  the 
proposed  rule  and  the  result  would  be 
that  the  number  of  loan  correspondents 
would  be  significantly  reduced.  Five 
commenters  spedfic^y  noted  that  the 
imposition  of  a  gwieral  agency 
relationship  goes  beyond  the  scope 
necessary  to  hold  the  sponsor 
accountable  for  the  correspondent’s 
actions  in  the  origination  of  insured 
mortgages.  One  commenter  raised  the 
concern  that  the  proposed  rule  would 
negate  the  incontestability  clause  at 
section  203(e)  of  the  Naticmal  Housing 
Act  (Act).  Another  commenter  inferr^ 
that  HUD  intended  to  hold  the  sponsor 
criminally  liable  for  the  fraudulent  acts 
of  the  loan  correspondent. 

The  Department’s  intent  is  to  include 
in  the  regulations  the  natural 
consequences  of  the  existing  policy  that 
a  sponsor  is  required  to  supervise  and 
provide  quality  control  f(v  its  loan 
correspondents.  However,  the 
Department  acknowledges  that  the 
wording  of  the  proposed  rule  may  have 
had  broader  consequences  than  ^e 
intended  objective  of  specifying  tha 
responsibility  of  sponsors  for  the  loan 
origination  of  its  loan  oirrespondents. 
The  final  rule  has  been  revi^  to 
provide  that  the  sponsor  shall  be 
responsible  for  the  actions  of  its  loan 
correspondent  in  originating  mortgages. 
(The  language  of  this  provision  is 
similar  to  the  loan  correspondent 
provisions  of  the  Title  I  final  rule, 
published  on  October  18, 1991,  where 
the  Department  also  had  proposed  a 
principal-agent  relationship).  Whether 
or  not  a  sponsor  establishes  a  principal- 
agent  relationship  with  its  loan 
correspondent  under  relevant  State  law, 
this  final  rule  establishes  that  the 
sponsor  is  responsible  to  HUD  for  the 
origination  of  mortgages.  The 
origination  of  mortgages  includes  the 
entire  origination  process  through 
closing  the  loan,  handling  the  funds 
collected  at  closing,  and  obtaining  the 
mortgage  insurance. 

The  sanctions  that  HUD  will  seek  to 
impose  on  the  sponsor  in  appropriate 
cases,  regardless  of  a  sponsor's  afdual 
knowledge  of  the  loan  cmrespondMit’s 
actions,  are  the  administrative  actions 
currently  authorized  undw  12  CFR  part 
25  to  be  taken  by  the  Mortgagee  Review 
Board.  The  final  rule  also  establishes  a 
rebuttable  presumption  that  imputes  the 
correspondent’s  conduct  to  the  sponsor 
where  the  applicable  law  or  regulation 
requires  spwific  knowledge  on  the  part 
of  the  party  to  be  held  responsible  by 
the  Secretary,  such  as  under  the 
Program  Fraud  Civil  Remedies 
regulation  at  24  CFR  part  28  or  the  Civil 
Money  Penalties  regulation  published 


on  May  22, 1991  (56  FR  28622).  A 
sponsor  will  be  presumed  to  have 
knowledge  of  the  actions  of  its  loan 
correspondents  imless  it  can  establish 
otherwise  by  affirmative  evidence. 

The  Departmwit  also  has  considered 
whether  the  sponsor  should  be  held 
liable  under  several  other  statutory  and 
regulatory  provisions  which  authorize 
both  criminal  and  civil  penalties.  For 
example.  18  U.S.C.  287  and  1001 
provide  criminal  penalties  for  anyone 
who  knowingly  or  willingly  makes  any 
false,  fictitious,  or  fraudulent  claims, 
statements  or  writings  to  any 
department  or  agency  of  the  United 
States.  Similarly,  31  U.S.C.  3729 
provides  civil  penalties  for  any  person 
who  knowingly  presents  a  false  or 
fraudulent  claim  for  pajrment  to  the 
United  States  Government.  A  sponsor 
could  be  held  liable  for  violations  of 
these  sections  if  it  knowingly  made  a 
false  statement  or  claim  or  if  it  had 
knowledge  that  its  loan  correspondent 
made  a  false  statement  or  claim.  The 
Department  does  not  intend  to  rely  on 
§  202.15(c](6]  of  this  final  rule  to  hold 
a  sponsor  liable  for  violations  of  these 
sections.  However,  nothing  in  the  final 
rule  would  prevent  liability  of  the 
sponsor  if  the  sponsor  would  be  liable 
on  the  basis  of  other  legal  principles. 

The  final  rule  will  not  undermine  the 
incontestability  clause  of  section  203(e) 
of  the  Act.  Under  that  statutory  section, 
the  validity  of  mortgage  insurance  is 
incontestable  in  the  hands  of  an 
approved  mortgagee,  except  for  fraud  or 
misrepresentation  on  the  part  of  such 
mortgagee.  Section  203(e)  of  the  Act  will 
be  given  the  same  interpretation  under 
this  final  rule  as  it  has  had  under  the 
prior  regulations.  Mortgage  insurance 
will  be  incontestable  when  a  mortgage 
is  purchased  by  the  sponsor,  unless 
there  is  fraud  or  misrepresentation  on 
the  part  of  the  sponsor. 

Three  commenters  stated  that  it  is  not 
necessary  to  impose  an  agency 
relation^ip  through  HUD’s  approval 
regulations  because  sponsors 
participating  in  the  Direct  Endorsement 
program  alrmdy  have  financial 
responsibility  for  the  mortgage.  Two 
commenters  stated  that  sponsors  already 
screen  the  performance  of  loan 
correspondents  before  establishing  a 
business  relationship.  For  these 
mortgagees  which  appreciate  their 
underwriting  responsibilities  the 
Department  does  not  expect  that  the 
final  rule  will  present  a  hardship. 
However,  the  Apartment  does  expect 
that  in  general  the  final  rule  will  result 
in  greater  industry  self-regulation  by 
making  sponsws  more  selective  about 
the  loan  correspondmts  from  whom 
they  purchase  insured  mortgages  and 


will  result  in  greater  quality  control  in 
the  origination  of  insured  mortgages. 

Section  202.18  Approval  for  Servicing 

Under  the  proposed  rule,  this 
§  202.18,  together  with  a  related  new 
§  207.263  and  an  amendment  to 
§  203.502,  would  establish  a 
requirement  limiting  servicing  of 
insured  mortgages  to  mortgagees  that 
have  been  approved  for  servicing.  The 
Department  intends  that  this 
requirement  also  apply  to  subservicers. 
One  commenter  stated  that  the  revised 
§  203.502  would  make  the  original 
mortgagee  responsible  to  HUD  for 
actions  of  the  servicer.  The  commenter 
apparently  was  addressing  the  language 
that  has  always  been  in  §  203.502, 
which  is;  "The  mortgagee  shall  remain 
fully  responsible  to  the  Secretary  for 
proper  servicing,  and  the  actions  of  its 
servicer  shall  be  considered  to  be 
actions  of  the  mortgagee.”  Because  the 
proposed  rule  did  not  afreet  this 
language  which  continues  to  be  HUD 
policy,  and  no  other  comments  on  the 
servicing  proposal  were  received, 

§§  203.502  and  207.263  are  adopted 
without  change.  Since  most  mortgagees 
are  obligated  imder  servicing  contracts, 
this  provision  will  be  efrective  one  year 
after  the  effective  date  of  this  final  rule. 
This  phase-in  period  was  omitted  from 
the  proposed  version  of  §  202.18  but  is 
included  in  the  final  rule. 

The  Secretary  will  have  the  right  to 
rescind  approval  for  servicing  based  on 
unsatisfactory  performance.  Such  an 
action  will  not  affect  any  aspect  of  the 
mortgagee’s  approval  other  than  its 
ability  to  service  insured  mortgages.  If 
the  Secretary  determines  that  a 
mortgagee’s  approval  should  be 
suspended  or  withdrawn  because  of 
unsatisfactory  servicing,  the  Mortgagee 
Review  Board  would  be  requested  to 
take  such  action  under  24  CFR  Part  25. 

Conforming  Changes 

Conforming  changes  in  this  final  rule 
that  are  related  to  mortgagee  approval 
provisions  but  were  not  set  forth  in  the 
proposed  rule  appear  in  §§  25.9  (h)  and 
(u),  204.1,  204.2(a),  206.9,  207.22, 
207.263,  213.39,  213.502,  220.563, 
227.501(a),  234.5,  241.40,  241.1040, 
242.25  and  244.25.  The  majority  of  these 
conforming  changes  simply  reflect  the 
new  section  designations  for  the 
mortgagee  approval  provisions. 

Mortgagee  Approval  Citations  Chart 

A  chart  showing  previous  section 
designations  for  mmtgagee  approval 
requirements  and  the  equivalent  new 
section  designations  appeared  in  the 
June  25, 1991  proposed  rule  at  56  FR 
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29105.  This  chart  remains  applicable  to 
this  final  rule. 

Administrative  Sanctions 

Limited  Denial  of  Participation 

No  comments  were  received  on  the 
proposed  amendments  to  §§  24.700  and 
24.710(a)(3),  which  would  provide  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  with  the  authority, 
concurrent  to  that  of  the  HUD  offices,  to 
impose  LDP  actions  within  one 
geographic  area  or  nationwide.  The  final 
rule  adopts  these  amendments  as 
proposed. 

Mortgagee  Review  Board 

As  proposed,  the  final  rule  at  §  25.9 
will  include  violation  of  the  liquidity 
and  warehouse  line  of  credit 
requirements  set  forth  in  proposed  new 
§§  202.12(q),  202.14(c)(1),  202.15(c)(3), 
and  202.16^)(2)  as  grounds  for 
administrative  actions.  Section  25.9(d) 
is  also  reworded  to  conform  to  the 
wording  of  §  202.12(d)  on  escrow 
accounts. 

Civil  Money  Penalties 

The  final  rule  makes  conforming 
changes  to  24  CFR  part  30  to  reflect 
redesignation  of  rule  provisions 
referenced  in  that  part. 

Direct  Endorsement  Program — 
Expansion  of  Program  and 
Reorganization  of  Regulations 

The  regulations  previously  located  at 
§§  200.163  and  200.164  established  the 
requirements  for  the  Direct 
Endorsement  program,  and  the  criteria 
for  approval  of  Direct  Endorsement 
mortgagees,  respectively.  In  connection 
with  the  changes  proposed  in  the  Direct 
Endorsement  program,  the  Department 
proposed  to  reorganize,  edit  and  move 
the  Direct  Endorsement  regulations  to 
part  203.  The  Department  proposed  to 
expand  the  Direct  Endorsement  program 
to  virtually  all  single  family  programs, 

I  and  to  require  mortgagees  to  process 

I  and  underwrite  mortgages  under  the 

I  Direct  Endorsement  program  in  all  cases 

I  permitted  by  the  Department.  This 

I  regulatory  change  will  limit  the 

availability  of  the  current  procedures 
which  permit  mortgagees  to  submit 
mortgages  for  processing  to  HUD  offices. 

Section>by*Section  Analysis  of  Changes 
to  Part  203 

The  following  is  a  section-by-section 
analysis  of  public  comments  and  the 
changes  that  have  been  made  in  the 
Direct  Endorsement  provisions  in  the 
final  rule  in  response  to  the  public 
comments. 


Section  203.1  Underwriting 
Procedures 

As  proposed,  §  203.1  will  restrict  most 
single  family  mortgage  insurance 
programs  to  processing  through  the 
Direct  Endorsement  (DE)  procedure. 

This  section  is  adopted  without  change 
in  the  final  nile.  Several  commenters 
supported  the  expanded  use  of  Direct 
Endorsement.  One  commenter  observed 
that  training  will  be  necessary.  HUD 
offices  will  continue  to  provide  regular 
periodic  training  for  mortgagees,  as  they 
do  now.  Offices  will  be  instructed  to 
provide  specialized  training  on  specific 
programs  when  there  is  a  demand  from 
mortgagees  for  such  training. 

Two  commenters  expressed  concern 
that  DE  lenders  may  not  be  attracted  to 
under-served  areas  such  as  rural  areas. 
HUD  expects  that  mortgagees  in  these 
areas  will  establish  loan  correspondent 
relationships  with  Direct  Endorsement 
approved  sponsors  so  that  no  area  will 
be  under-served.  In  addition,  HUD 
expects  many  Direct  Endorsement 
approved  sponsors  to  solicit  mortgagees 
in  rural  areas  to  be  loan  correspondents 
knowing  that  it  may  be  a  source  of  new 
business  for  them. 

Another  commenter,  a  loan 
correspondent,  objected  to  expanded 
use  of  Direct  Endorsement  because  it 
would  need  to  select  the  sponsor  for  a 
particular  loan  early  (instead  of 
selecting  the  sponsor  after  HUD 
processing  was  completed).  The 
Department  does  not  consider  this 
possible  burden  a  reason  for  continuing 
processing  by  HUD  Offices. 

The  Department  emphasizes  that 
processing  of  loans  by  HUD  Offices  is 
not  being  eliminated  completely.  HUD 
Offices  will  continue  to  be  responsible 
for  issuing  commitments  in  connection 
with  the  initial  fifteen  cases 
underwritten  by  a  newly-approved 
Direct  Endorsement  mortgagee. 
Otherwise,  the  resources  of  HUD  Offices 
will  no  longer  be  used  for  underwriting 
under  common  programs  which  are  less 
likely  to  involve  unusual  underwriting 
issues.  HDD’s  underwriting  efforts  will 
be  refocused  on  the  smaller  special 
programs  listed  in  §  203.5,  such  as  the 
Home  Equity  Conversion  Mortgage 
demonstration  or  the  Section  237 
program  for  mortgagors  who  would  not 
normally  be  acceptable  credit  risks.  The 
Department  will  be  able  to  designate 
additional  programs  for  HUD 
processing,  if  warranted,  through 
Federal  Register  notice. 

Section  203.3  Approval  of  Mortgagees 
for  Direct  Endorsement 

Under  the  June  15, 1991  rule,  §  203.3 
was  proposed  as  a  republication  of  the 


regulations  governing  approval  of  Direct 
Endorsement  mortgagees  currently 
contained  in  §  200.164,  in  a  simplified 
form,  and  with  a  few  substantive 
changes.  One  commenter  objected  to  the 
requirement  in  §  203.3(a)  that 
applications  for  DE  approval  be 
submitted  through  a  Field  Office.  HUD 
agrees  that  this  requirement  is 
unnecessary  and  it  has  been  deleted. 
Applications  may  be  submitted  directly 
to  the  Single  Family  Development 
Division  in  HUD  Headquarters. 

Twelve  commenters  supported  HDD’s 
proposal  to  permit  nationwide  HUD 
approval  of  DE  underwriters.  One 
commenter  preferred  regional  approval, 
and  one  opposed  a  change  from  local 
HUD  Office  approval.  Four  commenters 
said  that  any  role  of  the  local  HUD 
Offices  should  be  eliminated, 
apparently  because  the  commenters 
perceived  the  rule  as  permitting  a  HUD 
Office  to  disapprove  a  DE  underwriter 
for  a  particular  jurisdiction  despite 
approval  from  HUD  Headquarters.  That 
interpretation  is  not  correct.  Local  HUD 
Office  approval  of  an  underwriter  is 
necessary  only  if  the  mortgagee  seeks 
such  approval  instead  of  nationwide 
approval.  On  the  basis  of  the  comments, 
HUD  continues  to  believe  that 
nationwide  approval  of  underwriters 
will  simplify  the  appioval  process 
without  loss  of  underwriting  quality. 

The  final  rule  contains  the  proposed 
change  with  minor  rewording  for 
clarification. 

The  question  of  termination  of 
underwriter  approval  was  not  discussed 
in  the  proposed  text  of  §  203.3,  but  was 
discussed  in  the  preamble  of  the 
proposed  rule  at  56  FR  29106  as  follows: 

The  underwriter’s  national  approval  would 
only  be  terminated  by  HUD  Central  Office. 
Each  HUD  office  could  terminate  an 
underwiter’s  approval  in  that  particular  field 
office’s  jurisdiction  when  it  is  determined  by 
the  HUD  office  that  such  termination  is 
appropriate. 

No  comments  were  received  on  this 
matter.  The  Department  has  concluded 
that  termination  of  underwriter 
approval  should  be  covered  in  the  final 
rule.  Accordingly,  a  sentence  has  been 
added  to  §  203.3(c)  that  is  similar  to 
language  in  §  203.3(d)(2)(i)  concerning 
termination  of  a  mortgagee’s  DE 
approval. 

When  exercising  its  discretion  to 
review  and  approve  mortgagees  for  the 
Direct  Endorsement  program,  HUD  may 
continue  its  practice  described  in  HUD 
Handbook  4000.4  Rev.l,  paragraph  2- 
14,  under  which  the  DE  approval  for 
some  mortgagees  is  limited  to  approval 
only  for  proposed  construction  cases 
utilizing  HUD  conditional  commitments 
or  certificates  of  reasonable  value  issued 
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by  the  Department  of  Veterans  Affairs 
(VA).  HUD  does  not,  however,  intend  to 
permit  individual  HUD  offices  to  restrict 
the  use  of  Direct  Endorsement  for 
property  disposition  cases,  and  this 
implied  restriction  on  DE  approval  as 
stated  in  paragraph  3-20  is  superseded 
by  this  final  r^e. 

Two  commenlers  objected  to  HUD’s 
system  for  rating  DE  underwriters.  That 
system  is  not  currently  described  in 
regulations  and  HUD  did  not  propose 
any  relevant  change  in  regulations. 
Accordingly,  the  comment  is  outside  the 
scope  of  die  current  rulemaking. 

Section  203.5  Direct  Endorsement 
Process 

Under  the  proposed  rule,  §  203.5 
would  incorporate  the  regulations 
governing  the  Direct  Endorsement 
process,  currently  set  forth  in  §  200.163 
(a)  and  (b)  in  a  simplified  form. 

The  program  which  would  NOT  be 
eligible  for  Direct  Endorsement 
processing  are  programs  authorized  by 
sections  203(n),  203(p),  213,  221(h), 
221(i),  225,  233,  237,  255,  809  or  810  of 
the  National  Housing  Act.  This  list  is 
the  same  as  in  the  proposed  rule  except 
that  section  221(h)  has  been  added  and 
sections  221  (j),  247  and  248  have  been 
deleted.  Section  221(hi  is  not  an  active 
program  at  this  time,  and  section  221(j) 
is  a  multifamily  program  that  was 
mistakenly  listed  in  the  proposed  mle. 

The  section  247  and  248  programs 
have  been  deleted  from  the  list  and 
therefore  will  be  subject  to  Direct 
Endorsement  processing  because  of 
several  changed  circumstances.  First, 
sufficient  experience  has  now  been 
gained  imder  the  Hawaiian  Home  Lands 
Program  to  enable  the  Department  of 
Hawaiian  Home  Lcmds  and  individual 
mortgagees  to  assume  a  greater  share  of 
responsibility  for  implementing  the 
program.  The  mortgagees’  responsibility 
will  includs  Direct  Endorsement. 
Second,  the  Department  has  determined 
that  the  requirement  for  Field  Office 
processing  has  severely  limited  the 
ability  to  use  the  section  248  program  to 
improve  the  housing  conditions  of 
Indians  on  reservations.  The  section  248 
program  is  not  suitable  for  most  parts  of 
the  country,  however,  and  the 
Department  intends  to  use  its  discretion 
to  limit  the  availability  of  Direct 
Endorsement  processing  to  those  areas 
where  the  HUD  Field  Office  is  able  to 
carry  out  certain  functions  under  the 
program  regulations  that  cannot  be 
carried  out  by  mortgagees.  The 
Department  has  made  conforming 
amendments  to  the  program  regulations 
at  24  CFR  203.43h  and  203 .43i  to 
remove  requirements  that  the  program 


operate  tluough  commitments,  and  to 
correct  certain  typographical  errors. 

The  preamble  to  the  June  25, 1991 
proposed  rule  (56  FR  29106)  noted  that 
existing  language  on  appraisers  in  the 
DE  regulations  was  not  reproduced  due 
to  a  pending  separate  rulemaking  on 
appraisers.  That  rulemaking  would 
create  a  new  part  267  (24  QFR  part  267). 
Issuance  of  proposed  part  267  has  been 
delayed.  Accordingly,  this  final  rule 
reproduces  prior  §  Z00.163{b)(3)  as  new 
§  203.5(e)  to  avoid  any  gap  on  this  issue 
until  a  final  version  of  part  267  takes 
effect.  At  such  time,  §  203.5(e)  would  be 
amended  to  refer  to  part  267.  Section 
203.5(e)  reflects  HUD’s  recent  policy 
decision  announced  in  Mortgagee  Letter 
91-51  to  accept  VA  certificates  of 
reasonable  value  for  existing 
construction.  No  other  substantive 
changes  are  being  made  to  the  proposed 
§  203.5  in  this  final  rule. 

One  commenter  had  requested  that 
this  rule  implement  section  322  of  the 
National  Affordable  Housing  Act 
pertaining  to  selection  of  appraisers  by 
DE  mortgagees.  The  Department 
considers  that  to  be  outside  the  scope  of 
the  current  rulemaking,  but  it  will  be 
covered  in  part  267. 

Sections  203.7,  203.14,  203.17.  203.27, 
and  203.249 

No  comments  were  received  on  these 
proposed  sections  and  they  are  being 
published  in  final  form  without  change. 

Section  203.248  Waivers 

One  commenter  proposed  expansion 
of  the  regulatory  waiver  provision  in 
§  203.248.  No  substantive  change  was 
proposed  to  that  section.  Only  a 
technical  change  reflecting  relocation  of 
the  mortgagee  approval  regulation  was 
made  to  this  section,  so  that  this 
comment  is  outside  the  scope  of  the 
current  rulemaking. 

Section  203.255  Insurance  of  Mortgage 

Paragraphs  (b)  through  (e)  of  §  203.255 
were  proposed  as  a  replacement  of 
current  regulations  at  §  200.163  (b),  (c) 
and  (d),  and  §  203.255(b).  One 
commenter  objected  to  continuing  the 
current  30-day  window  period  for 
submitting  closed  DE  loans  to  HUD  for 
endorsement.  HUD  had  not  proposed  a 
change  in  this  regard,  however, 
experience  has  shown  that  the  30-day 
period  is  often  too  short  to  be  workable. 
The  final  rule  extends  the  period  to  60 
days. 

'The  final  rule  contains  two  changes  to 
the  proposed  §  203.255(b)(1)  concerning 
appraisal  documents.  The  reference  to  a 
form  “prescribed  by”  HUD  has  been 
broadened  to  refer  to  a  form  “meeting 
the  requirements’  of  HUD.  This  change 


was  made  to  anticipate  HUD’s  proposed 
appraisal  regulations,  which  could 
permit  alternatives  to  a  prescribed  form. 
The  provision  is  also  revised  to 
recognize  the  use  of  certificates  of 
reasonable  value  by  the  Department  of 
Veterans  Affairs  for  existing 
construction. 

Three  commenters  criticized  HUD’s 
proposal  to  make  changes  to  prior 
§  200.163(d)  (which  was  proposed  to  be 
relocated  to  new  §  203.255(c)).  In 
particular,  the  commenters  were 
concerned  with  proposed  new 
§  203.255(c)(7),  which  provides  for  HUD 
pre-endorsement  review  to  determine: 

That  there  is  no  information  known  to  the 
Secretary  indicating  that: 

(i)  Any  certification  or  other  required 
document  is  incomplete,  false,  misleading,  or 
constitutes  fraud  or  misrepresentation  on  the 
part  of  any  party:  or  ' 

(iii)  The  mortgage  is  otherwise  ineligible 
for  insurance. 

In  HUD’s  view,  as  expressed  in  the 
preamble  to  the  proposed  rule  at  56  FR 
29107,  this  new  language  only  would 
make  explicit  what  has  always  been 
implicit  in  the  DE  regulations,  that 
HUD’s  determination  of  whether  or  not 
to  endorse  a  mortgage  is  based  on  all 
information  known  to  HUD  concerning 
compliance  with  program  requirements. 
HUD  has  no  authority  to  insure 
mortgages  that  violate  HUD’s  own 
regulations  or  statutory  commands. 

Some  commenters  read  the  new 
language  as  indicating  a  change  to 
greater  HUD  involvement.  One 
commenter  asserted  that  HUD  would 
have  the  same  “prior  approval”  rights  as 
for  non-DE  mortgages.  Another 
commenter  feared  that  HUD  Field 
Offices  would  use  the  new  regulation 
language  as  a  basis  for  questioning 
underwriting  judgments.  That  is  clearly 
not  intended.  Nothing  in  HUD's 
proposed  language  indicated  that  it 
would  start  second-guessing 
underwriting  judgments  of  the  DE 
mortgagor.  If  HUD  has  reason  to  believe 
that  some  of  the  required  imderwriting 
steps  have  been  omitted  for  a  mortgage 
loan,  however.  HUD  will  not  be 
estopped  by  a  mortgagee  certification  to 
the  contrary  from  inquiring  further.  In 
other  words,  HUD  will  insist  that  DE 
mortgagees  live  up  to  their  obligation  to 
comply  with  existing  requirements,  but 
HUD  will  not  substitute  its  judgment  for 
the  mortgagee’s  regarding  whether  a 
mortgage  loan  should  be  made  if 
underwritten  in  accordance  with  those 
requirements. 

Another  commenter  was  concerned 
that  the  regulation  would  not  be 
consistent  with  the  “incontestability” 
provision  of  section  203(e)  of  the 
National  Housing  Act,  which  permits 
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HUD  to  contest  a  contract  of  insurance 
for  a  mortgage  only  if  there  was  baud 
or  misrepresentation  on  the  part  of  a 
mortgagee.  That  provision  generally 
applies  to  cases  which  have  been  . 
endorsed  by  HUD.  It  also  has  some 
relevance  to  the  pre-endorsement  stage 
for  HUD-processed  cases  where  a  HUD 
firm  commitment  to  insure  has  been 
issued,  since  HUD  may  refuse  to  honor 
the  contractual  obligation  represented 
by  the  firm  commitment  on  the  same 
grounds  that  would  justify  contesting 
the  contract  of  insurance  after 
endorsement.  See  Jayson  Investments, 
Inc.  V.  Kemp,  746  F.  Supp.  807,  818  &1.7 
(N.D.  Ill.  1990).  However,  section  203(e) 
has  no  applicability  to  a  DE  case  that 
has  not  b^n  endorsed  by  HUD,  since 
HUD  has  made  no  prior  finding 
regarding  the  insurability  of  the 
mortgage  and  has  no  contractual 
obligation  to  insure. 

In  order  to  clarify  the  limited  nature 
of  the  HUD  pre-endorsement  review  of 
DE  mortgages,  HUD  has  made  some 
changes  in  the  final  version  of 
§  203.255(c).  HUD  has  removed  the 
reference  to  “incomplete”  documents 
and  inserted  a  reference  to  “properly 
completed”  documents  in  §  203.255(b). 
This  change  emphasizes  that  the  DE 
mortgagee’s  basic  responsibilities  when 
submitting  a  mortgage,  as  described  in 
paragraph  (b),  include  assuring  that  only 
properly  completed  docmnents  are 
submitted.  If  the  mortgagee  fails  in  this 
basic  responsibility,  then  HUD  would 
not  proceed  with  endorsement  on  the 
basis  of  §  203.255(c)(4),  rather  than 
§  203.255(c)(7)  which  focuses  on 
additional  information  that  might  come 
to  HUD’s  attention  outside  of  the  normal 
required  DE  submissions. 

m  the  final  rule,  HUD  also  has  revised 
proposed  §  203.255(c)(7).  Section 
203.255(c)(7)  has  b^n  made  into  a 
separate  unnumbered  sentence  that 
emphasizes  that  HUD  has  the  authority 
to  determine  whether  other  information 
exists  that  should  be  considered,  while 
avoiding  any  implication  that  HUD 
owes  a  duty  to  look  beyond  the  required 
documents  in  any  particular  case.  The 
language  at  $  203.255(c)(7)(ii)  in  the 
propto^  rule  has  been  limited  in  the 
final  rule  so  that  it  refers  onlv  to 
information  indicating  that  the  mortgage 
fails  to  meet  a  statutory  or  regulatory 
requirement.  This  avoids  any 
implication  of  an  open-ended  HUD 
search  for  problems  with  a  DE  mortgage 
submitted  for  endorsement. 

Ordinarily,  this  provision  will  be 
redundant,  since  the  Department  has 
attempted  to  cover  all  important 
statutory  and  regulatory  requirements  in 
its  certifications.  The  additional 
language  is  included  because  a  new 


statutory  or  regulatory  requirement 
might  t^e  effect  before  IRJD  was  able 
to  modify  its  handbook  craitaining  the 
certifications.  For  example,  HUD’s 
current  DE  certifications  do  not  address 
the  limitations  on  mortgage  insurance 
for  secondary  residences  enacted  in 
section  326  of  the  National  Afiordable 
Housing  Act  (Pub.L.  101-625,  approved 
November  28, 1990),  but  DE  mortgagees 
are  not  permitted  to  violate  section  326, 
and  HUD  offices  are  expected  to  refuse 
endorsements  of  violating  mortgages. 
This  final  rule  will  permit  HUD  to 
update  its  certification  reqiiirements 
more  rapidly  than  before,  since  revision 
of  the  specific  certifications  will  no 
longer  require  rulemaking.  Nevertheless, 
HUD  can  still  expect  to  encounter 
situations  where  a  DE-processed 
mortgage  must  be  rejected  for  insurance 
because  of  legal  limitations  on  HUD’s 
insurance  au&ority  that  are  not 
specifically  covered  by  a  particular 
certification.  Section  203.255(c)(7)(ii)  of 
the  final  rule  is  designed  to  cover  those 
situations. 

For  both  Direct  Endorsement  and 
HUD-processed  mortgage?  th<* 
Depai^ent  has  traditionally  required  a 
“current  payment  letter”  if  two  payment 
due  dates  have  passed  when  a  mortgage 
is  submitted  for  insurance,  and  a 
payment  history  if  three  payment  due 
dates  have  passed.  This  requirement 
would  have  been  included  in  the  broad 
language  of  the  proposed 
§  203.255(c)(7)(ii).  Because  of  the 
narrower  wording  used  in  the  final 
version  of  that  provision,  the 
Department  is  including  speafic 
language  in  a  new  §  203.255(c)(7)  to 
make  clear  that  the  Department  is 
continuing  its  current  handbook  policy 
rmder  which  defaulted  mortgages  and 
mortgages  submitted  late  with  an 

reject^ for  insurance.  The  language 
reflects  one  recent  policy  change  to  be 
reflected  in  handlxmk  revisicms — 
payment  histories  are  required  if  more 
than  60  days  have  passed  after  closing, 
rather  than  three  payment  due  dates. 

Conforming  and  Miscellaneous  Changes 

Other  DE-related  conforming  changes 
in  this  final  rule  that  were  not  set  foi^ 
in  the  proposed  rule  appear  in 
§§200.141,  200.145,  200.146,  200.147, 
200.148,  200.150,  200.152,  200.630, 
200.926,  203.16a,  203.17,  203.27, 
203.43h,  203.51,  203.258,  203.415, 
203.441,  203.479,  213.752,  220.253, 
221.30,  221.70,  221.252,  221.770, 
222.254,  226.252,  227.545,  233.5, 
234.25,  234.17,  234.85,  234.256,  237.5, 
240.16  and  242.35.  Many  of  these 
changes  involve  adaptation  for 
purposes  of  provisions  that  reforred  to 


commitments.  Commitments  are  not 
issued  by  HUD  as  part  of  DE  processing. 
Most  of  the  other  changes  simply  reflect 
the  new  section  designations  for  the  DE 
regulations. 

A  technical  change  has  also  been 
made  to  §§'203.30  and  234.16  to 
incorporate  requirements  imder  the  Fair 
Housing  Act  of  1988.  The  fists  of 
discriminatory  classifications  have  been 
expanded  to  include  familial  status  and 
handicap. 

Direct  Endorsement  Citation  Chart 

A  chart  showing  previous  section 
designations  for  Direct  Endorsement 
program  requirements  and  the 
equivalent  new  section  designations 
appeared  in  the  Jime  25, 1991  proposed 
rule  at  56  FR  29107-8.  'Ihe  chart 
remains  applicable  to  the  final  rule. 

Handbook  Changes 
Management  Experience 

The  final  rule  at  §  202.12(b) 
republishes  the  current  requirement  that 
approved  mortgagees  employ  trained 
personnel,  competent  to  perform  their 
assigned  responsibilities.  In  the  June  25, 
1991  rule,  HUD  proposed  to  amend  its 
mortgagee  approval  handbook  to  reqviire 
that  a  senior  corporate  officer,  with 
authority  over  loan  production  or 
servicing,  have  three  years  experience  in 
the  mortgage  business  or  the  functional 
equivalent  experience  or  training 
instead  of  one  year  experience.  The 
Department  specifically  requested 
public  comments  on  the  types  of 
experience  which  it  should  consider  as 
equivalent  to  three  years  of  mortgage 
lending.  Because  no  comments  were 
received  on  this  proposal,  HUD  will 
implement  this  new  policy. 
Additionally,  §  203.3(b)(1)  retains  the 
ciirrent  requirement  of  five  years 
experience  for  mortgagees  which  seek 
Direct  Endorsement  approval  due  to 
increased  responsibilities  associated 
with  that  program. 

State  Licensing 

'The  Department  will  clarify  in  the 
Mortgagee  Approval  Handbook  that  the 
“prudent  business  standard”  required 
by  §  202.12(1)(4)  of  the  regulation 
includes  maintaining  State  licenses  in 
the  States  where  the  mortgagee  does 
business,  as  is  required  under 
§  202.12(h)(1)  of  ^s  final  rule. 

Application  Fee 

The  Mortgagee  Approval  Handbook 
will  also  be  amend^  to  include  the 
increased  application  and  recertification 
fees  aimovmced  in  the  proposed  rule. 
(See  this  discussidn  under  §  202.12(k) 
above.) 
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Direct  Endorsement  Certifications 

The  list  of  certifications  in  the  Direct 
Endorsement  Handbook  will  be  revised 
to  reference  the  regulations  or  other 
requirements  for  which  the  mortgagee 
must  issue  a  certification  of  compliance. 
The  Department  expects  to  publish  the 
revised  certifications  in  the  revised 
Direct  Endorsement  Program  Handbook, 
4000.4  immediately  after  the 
publication  of  this  Single  Family  rule. 
Mortgagees  may  continue  to  use  the 
Direct  Endorsement  certifications 
currently  in  Handbook  4000.4  Rev.  4 
until  the  later  of  either  the  date  this  rule 
becomes  final  or  the  date  the  revised 
Direct  Endorsement  Handbook  is 
published. 

Other  Matters 

Impact  on  the  Economy 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries, 
Federal,  State  or  local  government,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and,  by  approving  it, 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  eligibility  and  performance 
requirements  of  this  rule  are  consistent 
with  requirements  already  established 
by  other  government  agencies  for  lender 
eligibility.  Accordingly,  the  economic 
impact  of  this  rule  would  be  minimal, 
and  it  is  expected  to  affect  small  and 
large  entities  equally. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  (42  U.S.C.  4332)  in  connection 
with  the  development  of  the  proposed 
rule.  The  Finding  of  No  Significant 


Impact  remains  applicable  to  this  final 
rule,  and  is  available  for  public 
inspection  and  copying  Monday 
through  Friday,  7:30  a.m.  until  6  p.m.  in 
the  office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410. 

Regulatory  Agenda 

This  rule  was  listed  as  sequence 
number  1374  in  the  Department’s 
Semiannual  Agenda  of  Regulations 
published  on  November  3, 1992,  (57  FR 
51392,  51409)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  aud,  thus,  are  not  subject 
to  review  under  the  Order.  This  rule  is 
limited  to  imposing  additional 
eligibility  and  performance 
requirements  on  private  lenders.  No 
programmatic  or  policy  changes  result 
ft'om  its  promulgation  which  would 
affect  existing  relationship  between  the 
Federal  government  and  State  and  local 
governments. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
a  potential  significant  impact  on  family 
formation,  maintenance  and  general 
well-being,  and,  thus  is  not  subject  to 
review  under  the  Order.  No  significant 
change  in  existing  HUD  policies  or 
programs,  as  those  policies  relate'  to 
family  concerns,  will  result  ft'om 
promulgation  of  this  rule. 

Catalog  of  Federal  Domestic  Assistance 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.103, 14.108, 14.110, 14.112, 14.116, 
14.117, 14.119, 14.120, 14.121,  14.122, 
14.123,  14.126, 14.127, 14.128,  14.129, 
14.130, 14.132, 14.133, 14.135, 14.138, 
14.139, 14.140, 14.141, 14.142, 14.149, 
14.151,  14.155, 14.156, 14.157,  14.159, 
14.162, 14.163, 14.164, 14.165,  14.166, 
14.167, 14.168, 14.169, 14.170,  14.171, 
14.172, 14.173,  14.174, 14.175,  14.177, 
14.179,  and  14,180. 

List  of  Subjects 
24  CFR  Part  24 

Administrative  practice  and 
procedure.  Government  contracts,  Grant 
programs.  Government  procurement. 


Loan  programs.  Drug  abuse.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  25 

Administrative  practice  and 
procedure.  Loan  programs — housing 
and  community  development. 
Organization  and  functions 
(Government  agencies). 

24  CFR  Part  30 

Administrative  practice  and 
procedure.  Civil  money  penalties. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing.  Home 
improvement.  Housing  standards.  Lead 
poisoning.  Loan  programs — Chousing  and 
community  development.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Social 
security.. 

24  CFR  Part  202 

Administrative  practice  and 
procedure.  Home  improvement. 
Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Loan  programs — housing 
and  community  development,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  204 
Mortgage  insurance. 

24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — Chousing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  213 

Cooperatives,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  220 

Home  improvement.  Loan  programs — 
housing  and  commimity  development. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements.  Urban 
renewal. 
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24  CFR  Part  221 

Low-  and  moderate-income  housing. 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  222 

Condominiums.  Military  personnel, 
Mortgage  insurance. 

24  CFR  Part  226 

Government  employees,  Mortgage 
insurance. 

24  CFR  Part  227 

Federally  affected  areas.  Military 
personnel.  Mortgage  insruance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  233 

Home  improvement,  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance.  Reporting  and 
recoi^eeping  reqiiirements. 

24  CFR  Part  234 

Condominiums,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

'  24  CFR  Part  237 

Grant  programs — housing  and 
community  development.  Low-  and 
moderate-income  housing,  Mculgage 
insurance.  Rent  subsidies,  Re(K>rting 
and  recordkeeping  requirements. 

24  CFR  Part  240 
Mortgage  insurance. 

24  CFR  Part  241 

Energy  conservation.  Home 
improvement,  Loan  programs — ^housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  242 

Hospitals,  Mortgage  insiu^ce. 
Reporting  and  recor^eeping 
requirements. 

24  CFR  Part  244 

Health  facilities.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  24  CFR  parts  24,  25.  30, 
200,  202,  203,  204,  206,  207,  213, 220, 
221,  222,  226,  227,  233,  234,  237,  240, 
241,  242  and  244  are  amended  as 
follows. 

PART  24— GOVERNMENT 
DEBARMENT  AND  SUSPENSION  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

1.  The  authority  citation  for  24  CFR 
part  24  continues  to  read  as  follows: 


Authority:  Executive  Order  12549, 41 
U.S.C  701  et  seq.;  42  U.S.C  3535(d). 

2.  In  §  24.700,  the  first  sentence  is 
revised  to  read  as  follows: 

124.700  Genarel. 

Officials  who  may  order  a  limited 
denial  of  participation.  A  Regional 
Administrator,  Office  Manager,  Director 
of  an  Office  of  Indian  Programs  or  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  is  authorized  to  order  a 
limited  denial  of  participation  affecting 
any  participant  or  ctmtrtKdOT  and  its 
affiliates  except  HUD-FHA  approved 
mortgages.  •  *  * 

3.  In  §  24.710,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

124.710  Period  and  scope  of  a  NmHed 
denial  of  participation. 

(a)*  *  * 

(3)  The  sanction  may  be  imposed  for 
a  period  not  to  exceed  12  months,  is 
limited  to  specific  HUD  programs,  and 
shall  be  effective  within  the  geographic 
jurisdicticNi  of  the  office  imposing  it, 
imless  the  sanction  is  imposed  by  the 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  in  which  case  the 
sanction  may  be  imposed  on  a 
nationwide  basis  or  a  more  restricted 
basis. 


PART  25— MORTGAGEE  REVIEW 
BOARD 

4.  The  authority  citation  for  24  CFR 
part  25  continues  to  read  as  follows: 

Authority:  12  U.S.C.  171Sb;  42  U.S.C. 

3535(d). 

5.  In  §  25.9,  paragraphs  (b),  (h)  and  (u) 
are  revised  to  read  as  follows: 

1 25.9  Grounds  for  an  administrative 
action. 

*  *  •  •  • 

(b)  The  failure  of  a  mortgagee  to 
segregate  all  escrow  funds  received  from 
mortgagors  on  accoimt  of  groimd  rents, 
taxes,  assessments  and  insurance 
premiums,  or  failujre  to  deposit  these 
funds  with  one  or  more  financial 
institutions  in  a  special  account  or 
accoimts  that  are  folly  insured  by  the 
Federal  Deposit  Insurance  Corporation 
or  by  the  National  Credit  Union 
Administration  except  as  otherwise 
provided  in  unriting  by  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner: 

***** 

(h)  Failure  of  an  approved  mortgagee 
to  meet  or  maintain  the  applicable  net 
worth,  liquidity  or  warehouse  line  of 
credit  requirements  of  24  CFR  part  202 
pertaining  to  net  worth,  liquid  assets. 


and  Mmr^ouse  line  of  credit  or  other 
acceptd>le  funding  {dan; 
***** 

(и)  Failure  to  pay  the  appficatlon  and 
annual  fees  reqidred  by  24  CFR  part 
202; 

***** 

PART  30-CIVIL  MONEY  PENALTIES: 
CERTAIN  PROHIBITED  CONDUCT 

6.  The  authority  citation  for  24  CFR 
part  30  continues  to  read  as  follows: 

Authority:  12  U.S.C  1735M4. 1735M5. 
1701q-l.  1723i;  15  U.S.C  1717a;  12  U.&C 
1703;  42  U.S.C  3535(d). 

7.  In  §  30.320,  paragraph  (c) 
introductory  text  and  paragraph  (k)  are 
revised  to  read  as  follows: 

130.320  Violationa  by  mortgagaaa  and 
lenders. 

***** 

(c)  Fails: 

***** 

(к)  Makes  a  payment  that  is 
prohibited  tmder  24  CFR  202.12(p); 
***** 

PART  200— INTRODUCTION 

8.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.G  1701-1 71 5>-18;  42 
U.S.Q  3535(d). 

9.  In  §  200.141,  paragraph  (b)  is 
revised  to  read  as  follows: 

f  200.141  Procedure  in  ganeraL 
***** 

(b)  Except  as  set  forth  in  §§  203.3(b)(4) 
and  203.5(e].  commitments  are  not 
issued  by  HUD  under  the  Direct 
Endorsement  program. 

10.  In  §  200.145,  the  last  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

{200.145  Technical  analysis,  underwriting 
processing  and  inspections. 
***** 

(b)  *  •  •  Except  as  set  forth  in 
§§  203.3(b)(4)  and  203.5(e), 
commitments  are  not  issued  by  HUD 
under  the  Director  Endorsement 
program. 

***** 

11.  In  §  200.146,  paragraph  (a)  is 
revised  to  read  as  follows: 

{200.146  Acceptance,  re{ectlon  and 
reconsideration. 

(a)  If  an  application  for  mortgage 
insurance  meets  the  eligibility 
requirements,  a  commitment  for 
insurance  is  issued.  Except  as  set  forth 
in  §§  203.3(b)(4)  and  203.5(e), 
commitments  6ue  not  issued  by  HUD 
under  the  single  family  program  of 
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Direct  Endorsement  program.  Under  this 
program  the  Department  determines 
whether  the  mortgage  is  eligible  for 
insurance  by  engaging  in  the  pre¬ 
endorsement  review  set  forth  in 
§  203.255(c). 

***** 

12.  In  §  200.147,  the  last  sentence  of 
this  section  is  revised  to  read  as  follows; 

§200.147  iMuanc*  of  commitment 

*  *  *  Except  as  set  forth  in 
§§  203.3(b)(4)  and  203.5(e). 
commitments  are  not  issued  by  HUD 
imder  the  Direct  Endorsement  program. 

13.  In  §  200.148,  the  third  sentence  of 
paragraph  (a)(2)  is  revised  to  read  as 
follows: 

§200.148  Types  of  commitments. 

(a) *  *  * 

(2)  *  *  *  Mortgagees  approved  for 
Direct  Endorsement  may  use  the  MCXI 
procedure  as  a  “Master  Appraisal 
Report”  (MAR)  process.  *  *  * 

***** 

14.  In  §  200.150,  paragraph  (b)  is 
revised  to  read  as  follows: 

§200.150  Request  for  endorsement 
***** 

(b)  For  applications  involving 
mortgages  originated  under  the  Direct 
Endorsement  program,  the  mortgagee 
shall  request  endorsement  for  insurance 
as  provided  in  §  203.255(b). 

15.  Section  200.152  is  revised  to  read 
as  follows; 

§  200.1 52  Endorsement  for  insursnce. 

(a)  When  it  has  been  determined  that 
the  terms  and  conditions  of  the 
commitment  have  been  fully  complied 
with,  the  Secretary  insures  the  mortgage 
and  evidences  the  insurance  by  the 
issuance  of  a  Mortgage  Insurance 
Certificate  for  single  family  mortgages  or 
by  the  signature  of  the  Secretary’s 
authorized  agent  in  the  endorsement 
panel  on  the  mortgage  for  multifamily 
mortgages. 

(b)  For  applications  involving 
mortgages  originated  under  the  Direct 
Endorsement  program,  the  Secretary 
shall  determine  whether  the  mortgage  is 
eligible  for  insurance  as  provided  in 

§  203.255(c).  If  the  mortgage  is 
determine  to  be  eligible,  the  Secretary 
insures  the  mortgage  and  evidences  the 
insurance  by  issuance  of  a  Mortgage 
Insurance  Certificate. 

(c)  After  the  mortgage  is  insured,  the 
mortgagee  is  entitled  to  the  benefits  of 
insurance  subject  to  compliance  with 
the  administrative  regulations  which  are 
a  part  of  the  insurance  contract. 

16.  Sections  200.163,  200.164  and 
200.164a  are  removed. 

17.  In  §  200.926,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


§200J26  Minimum  property  standards  for 
one  and  two  fantHy  dwellings. 

(a)*  *  * 

(2)  Applicability  of  standards  to  new 
construction.  The  standards  referenced 
in  paragraph  (a)(1)  of  this  section  are 
applicable  to  structures  which  are: 

(i)  Approved  for  insurance  or  other 
benefits  prior  to  the  start  of 
construction,  including  approval  under 
the  Direct  Endorsement  process 
described  in  §  203.5  of  this  chapter; 

(ii)  Approved  for  insurance  or  other 
benefits  based  upon  participation  in  an 
insured  warranty  program;  and 

(iii)  Insured  as  new  construction 
based  upon  a  Certificate  of  Reasonable 
Value  issued  by  the  Department  of 
Veterans  Affairs. 

***** 

18.  In  §  200.1105,  the  definition  of 
“Processing  entity”  is  revised  to  read  as 
follows: 

§200.1105  Definitions. 
*****  * 

Processing  entity  means  the  person  or 
entity  that  is  responsible  for  making 
eligibility  and  related  determinations 
under  any  of  the  programs  referred  to  in 
§  200.1103.  The  processing  entity  is 
specified  in  the  regulations  governing 
the  covered  program,  and  may  include 
(but  is  not  limited  to)  HUD  or  a 
mortgagee  or  Title  I  lender  approved 
under  part  202  of  this  chapter. 
***** 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

19.  24  CFR  part  202  is  amended  by 
revising  the  heading  of  part  202  as  set 
forth  above;  by  designating  current 
§§  201.1  through  202.8  as  subpart  A, 
and  adding  a  heading  to  subpart  A  to 
read  “Subpart  A — ^Approval  of  Title  I 
Lending  Institutions”;  and  by  revising 
the  authority  citation  to  read  as  follows: 

Audiority:  12  U.S.C  1703, 1709,  and 
1715b:  42  U.S.C.  3535(d). 

20.  In  §  202.2,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

§202.2  Definitions. 

As  used  in  this  part,  the  term: 

***** 

(c)  Supervised  institution  means  a 
financial  institution  which  is  a  member 
of  the  Federal  Reserve  System  or  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 

(d)  Nonsupervised  institution  means  a 
financial  instiUition  which  has  as  its 
principal  activity  the  lending  or 
investment  of  funds  in  mortgages, 
consumer  installment  notes,  or  similar 


advances  of  credit,  or  the  purchase  of 
consumer  installment  contracts,  and 
which  is  not  a  supervised  institution 
under  paragraph  (c)  of  this  section  or  a 
governmental  institution  xmder 
paragraph  (e)  of  this  section. 
***** 

21.  In  §  202.3,  paragraph  (a)  is  revised 
to  read  as  follows; 

§  202.3  General  approval  requiremanta. 
***** 

(a)  It  shall  be  a  corporation  or  other 
chartered  institution,  a  permanent 
organization  having  succession,  or  a 
partnership  meeting  the  requirements  of 
paragraphs  (a)(1)  through  (a)(4)  of  this 
section.  It  shall  be  authorized  under 
Federal  or  State  law  or  regulation  to 
originate  or  purchase  consumer  and 
mortgage  loans,  or  it  shall  be  a  Federal, 
State  or  municipal  agency. 

(1)  Each  general  partner  must  be  a 
corporation  or  other  chartered 
institution  consisting  of  two  or  more 
persons. 

(2)  One  general  partner  must  be 
designated  as  the  managing  general 
partner.  The  managing  general  partner 
shall  comply  with  the  requirements  of 
paragraphs  (b),  (c)  and  (i)  of  this  section. 
The  managing  general  partner  must 
have  as  its  principal  activity  the 
management  of  one  or  more 
partnerships,  all  of  which  are  property 
improvement  or  manufactured  home 
loan  lenders,  and  must  have  exclusive 
authority  to  deal  directly  with  the 
Secretary  on  behalf  of  each  partnership. 
Newly  admitted  partners  must  agree  to 
the  management  of  the  partnership  by 
the  designated  managing  general 
partner.  If  the  managing  general  partner 
withdraws  or  is  remov^  from  the 
partnership  for  any  reason,  a  new 
managing  general  partner  shall  be 
substituted,  and  the  Secretary  shall  be 
immediately  notified  of  the  substitution. 

(3)  The  partnership  agreement  shall 
specify  that  the  partnership  shall  exist 
for  the  minimum  term  of  years  required 
by  the  Secretary.  All  Title  I  loans  held 
by  the  partnership  shall  be  transferred 
to  an  approved  Title  I  lender  prior  to  the 
termination  of  the  partnership.  The 
partnership  shall  specifically  be 
authorized  to  continue  its  existence  if  a 
partner  withdraws. 

(4)  The  Secretary  must  be  notified 
immediately  of  any  amendments  to  the 
partnership  agreement  which  would 
affect  the  partnership’s  actions  under 
any  mortgage  insurance  program 
administer^  by  the  Secretary. 
***** 

22.  Part  202  is  amended  bv  adding  a 
new  subpart  B  to  read  as  follows: 
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Subpart  B— Approval  of  Mortgageea 

Sec. 

202.10  Definitions. 

202.11  Approval,  recertification, 
withdrawal  of  approval  and  termination 
of  approval  agreement 

202.12  General  approval  requirements. 

202.13  Supervise  mortgagees. 

202.14  Nonsupervised  mortgagees. 

202.15  Loan  correspondents. 

202.16  Investing  mortgagees. 

202.17  Governmental  institutions,  national 
mortgage  associations,  public  housing 
agencies  and  state  housing  agencies. 

202.18  Approval  for  servicing. 

202.19  Reporting  requirements. 

Subpart  B— Approval  of  Mortgagees 

f  202.10  Definitions. 

As  used  in  this  subpart: 

(a)  Mortgage  means  a  mortgage  as 
defined  in  this  chapter,  or  a  loan 
authorized  for  insurance  xmder  Title  n 
of  the  National  Housing  Act; 

(b)  Mortgagee  means  a  mortgage 
lender  which  meets  the  definition  of 
either  a  supervised  mortgagee  at 

§  202.13,  a  nonsupervised  mortgagee  at 
§  202.14,  a  loan  correspondent  at 
§  202.15,  an  investing  mortgagee  at 
§  202.16,  or  a  governmental  institution 
at  §202.17. 

f  202.11  Approval,  recertification, 
withdrawal  of  approval  and  termination  of 
approval  agreement 

(a)  Approval.  (1)  A  mortgagee  may  be 
approved  for  participation  in  the 
mortgage  insurance  programs 
authorized  by  the  National  Housing  Act, 
except  Title  I  of  the  Act,  upon  filing  a 
request  for  approval  on  a  form 
prescribed  by  the  Secretary  and  signed 
by  the  applicant.  The  approval  form 
shall  be  accompanied  by  such 
documentation  as  may  be  prescribed  by 
the  Secretary  to  support  the  request  for 
approval.  Approval  of  the  application 
by  the  Secretary  shall  constitute: 

(i)  The  Secretary’s  agreement  that  the 
mortgagee  shall  be  considered  an 
approved  mortgagee  except  as  otherwise 
ordered  by  the  Mortgagee  Review  Board, 
or  an  officer  or  subdivision  of  the 
Department  of  Housing  and  Urban 
Development  to  which  the  Mortgagee 
Review  Board  has  delegated  its  power, 
imless  the  mortgagee  voluntarily 
relincmishes  its  approval; 

(ii) ^e  mortgagee’s  agreement  to 
comply  at  all  times  with  the  General 
approval  requirements  of  §  202.12,  and 
the  special  requirements  for  the  class  of 
mortgagee,  at  §§  202.13, 202.14,  202.15, 
202.16  or  202.17,  for  which  it  was 
approved;  and 

(iii)  An  origination  approval 
agreement  imder  which  approval  to 
originate  mortgages  for  insurance  may 
be  terminated  as  provided  in  paragraph 


(d)  of  this  section,  in  addition  to  any 
actions  of  the  Mortgagee  Review  Board 
authorized  by  part  25  of  this  title. 

(2)  Approval  may  be  restricted  to 
participation  in  the  home  mortgage 
insurance  programs  or  the  multifamily 
mortgage  insurance  programs. 

(3)  Separate  approval  is  required 
under  subpart  A  of  this  part  for 
participation  in  the  Title  I  Program,  and 
additional  approval  is  required  for 
participation  in  the  Title  n  Direct 
Endorsement  program  or  for  the 
Coinsurance  Pro^am  as  provided  in 

§  203.3  or  24  CFR  part  204. 

(4)  Approval  of  mortgagees  may  be 
restricted  to  geographic  areas  designated 
by  the  Secretary  or  may  be  approved  to 
operate  on  a  nationwide  basis. 

(5)  A  mortgagee  approved  under  this 
subpart  may,  with  the  approval  of  the 
Secretary,  designate  another  approved 
mortgagee  as  authorized  agent  for  the 
purpose  of  submitting  applications  for 
mortgage  instance  in  its  name  and  or 
its  behalf  if: 

(i)  The  property  is  located  in  an  area 
determined  by  the  Secretary  to  be 
under-served; 

(ii)  The  mortgagee  is  approved  as  a 
supervised  mortgagee  under  §  202.13 
and  the  authorized  agent  is  an  affiliate 
or  subsidiary  of  the  mortgagee;  or 

(iii)  *1110  mortgagee  is  approved  under 
§  202.17(d). 

(b)  Recertification  of  approval.  On 
each  anniversary  of  the  approval  of  a 
mortgagee,  the  ^cretary  shall  undertake 
a  recertification  procedure  to  determine 
whether  continued  approval  is 
appropriate.  The  Secretary  shall  review 
the  yearly  verification  report  required 
by  §  202.12(h)(3)  and  other  pertinent 
documents,  determine  wheffier  all 
application  and  annual  fees  which  are 
due  have  been  paid,  and  reouest  any 
additional  information  needed  to  make 
a  determination  regarding  continuation 
of  approval.  For  each  mortgagee  which 
is  approved  before  January  8, 1993,  the 
recertification  procedure  on  the  first 
anniversary  of  approval  occurring  after 
January  8, 1993,  shall  include  an 
origination  approval  agreement  imder 
which  approval  to  originate  mortgages 
for  insurance  may  be  terminated  as 
provided  in  paragraph  (d)  of  this 
section. 

(c)  Withdrawal  and  suspension  of 
approval.  Mortgagee  approval  may  be 
suspended  or  withdrawn  by  the 
Mortgagee  Review  Board  as  provided  in 
part  25  of  this  title. 

(d)  Termination  of  origination 
approval  agreement — (1)  Definitions. 

For  purposes  of  this  paragraph  (d): 

(i)  Normal  rate  for  defaults  and  claims 
means  the  rate  of  defaults  and  claims  on 
HUD  insured  mortgages  for  the 


geographic  area  served  by  a  HUD  field 
office,  or  other  area  designated  by  the 
Secretary,  in  which  the  mortgagee 
ori^nates  mortgages. 

(li)  Defaults  means  insured  mortgages 
in  default  for  90  or  more  days  within 
one  year  after  endorsement. 

(iii)  Claims  means  insured  mortgages 
for  which  the  Secretary  pays  an 
insurance  claim  within  18  months  after 
endorsement. 

(2)  Review  of  defaults  and  claims. 
Every  three  months,  the  Secretary  shall 
review  the  number  of  defaults  and 
claims  on  mortgages  originated  by  each 
mortgagee  in  the  geogi^hic  area  served 
by  a  HUD  field  office.  The  Secretary 
may  also  review  the  performance  of  a 
mortgagee’s  branch  offices  individually 
and  may  impose  the  sanctions  provid^ 
for  in  tffis  section  on  a  branch  as  well 
as  on  a  mortgagee  as  a  whole. 

(3)  Termination,  (i)  If  a  mortgagee  has 
a  rate  of  defaults  and  claims  on  insured 
mortgages  originated  in  an  area  during 
the  Federal  fiscal  year  which  was  in 
excess  of  200  percent  of  the  normal  rate, 
and  in  excess  of  the  national  default  and 
claim  rate  for  insured  mortgages,  the 
Secretary  shall  notify  the  mortgagee  that 
its  origination  approval  agreement  shall 
be  terminated  60  days  after  notice  was 
given,  without  action  by  the  Mortgagee 
Review  Board,  except  as  provided  in 
paragraph  (d)(3)(iii)  of  this  section.  For 
this  purpose,  a  mortgage  is  considered 
to  be  originated  in  the  same  Federal 
fiscal  year  in  which  it  is  endorsed  for 
insurance. 

(ii)  Before  the  Secretary  sends  the 
termination  notice  the  Secretary  shall 
review  the  census  tract  area 
concentrations  of  the  defaults  and 
claims.  If  the  Secretary  determines  that 
the  excessive  rate  is  the  result  of 
mortgage  lending  in  under-served  areas 
the  Secretary  may  determine  not  to 
terminate  the  approval  agreement. 

(iii)  Prior  to  termination  the 
mortgagee  may  request  an  informal 
conference  with  the  Deputy  Assistant 
Secretary  for  Single  Family  Housing  or 
his  or  her  designee.  After  considering 
relevant  reasons  and  factors  beyond  the 
mortgagee’s  control  that  contributed  to 
the  excessive  default  and  claim  rates, 
the  Deputy  Assistant  Secretary  for 
Single  Family  Housing  or  designee  may 
withdraw  the  termination  notice  and 
may  place  the  mortgagee  on  credit 
watch  status. 

(4)  Credit  watch  stqtus.  If  a  mortgagee 
has  a  rate  of  defaults  and  claims  on 
insured  mortgages  ori^nated  in  an  area 
during  a  Federal  fiscal  year  which  was 
greater  than  150  percent  but  e^]ual  to  or 
less  than  200  percent  of  the  normal  rate, 
the  Secretary  shall  notify  the  mortgagee 
that  it  is  being  placed  on  credit  watch 
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status.  For  this  purpose,  a  mcMtgage  is 
considered  to  be  originated  in  the  same 
Federal  fiscal  year  in  which  it  is 
endorsed  for  i^urance.  Before  the 
credit  watch  notice  is  sent  the  Secretary 
shall  review  the  census  tract  area 
concentrations  of  the  defaults  and 
claims.  If  the  Secretary  determines  that 
the  excessive  rate  is  the  result  of 
mortgage  lending  in  under  served  areas 
the  Seoetary  may  determine  not  to 
place  the  mortgagee  on  credit  watch 
status. 

(5)  Effect  of  credit  watch.  Insured 
mortgages  originated  during  a  six  month 
peric^  from  the  date  of  the  credit  watch 
notice  %vill  be  reviewed  for  excessive 
default  rates.  A  mortgagee  will  be 
removed  from  credit  watch  status  if  the 
rate  of  defaults  and  claims  for  the  six 
month  tracking  period  decreases  to  150 
percent  or  less  one  year  after  that  six 
month  tracking  period.  The  origination 
approval  agreement  for  a  mortgagee 
subject  to  credit  watch  may  be 
terminated  if  the  mortgagee's  rate  of 
defaults  and  claims  on  insured 
mortgages  originated  in  an  area  during 
the  six  month  tracking  period  is  more 
than  150  percent  of  the  normal  rate  one 
year  after  that  six  month  tracking 
period.  The  Secretary  shall  provide  60 
days  notice  and  an  opportunity  for  an 
informal  conference  as  required  by 
§  202.11(d)(3]  to  a  mortgagee  whi^  will 
have  its  origination  approval  agreement 
terminated  subsequent  to  a  credit  watch. 

(e)  Effects  of  termination  of 
origination  approval  agreement. 
Termination  of  the  origination  approval 
agreement  shall  not  affect: 

(1)  The  Secretary's  ability  to  insure 
eligible  mortgages,  absent  fraud  or 
misrepresentation,  if  the  mortgagor  and 
all  terms  and  conditions  of  the  mortgage 
were  approved  before  the  termination 
by  the  EKrect  Endorsement  mortgagee  or 
by  a  firm  commitment  issued  by  the 
Secretary,  but  no  other  mortgages 
original^  by  the  mortgagee  shall  be 
insured  unless  a  new  originated 
approval  agreement  is  accepted  by  the 
Seoetary, 

(2)  A  mortgagee's  obligation  to 
continue  to  pay  insurance  premiums 
and  meet  all  other  obligations  associated 
with  insured  mortgages; 

(3)  A  mortgagee’s  right  to  reapply  for 
a  new  origination  approval  agreement 
provided  that  the  mortgagee  is  still  an 
approved  mortgagee,  the  general 
approval  requirements  at  §  202.12  and 
the  specific  requirements  of  §  202.13 
through  §  202.19  continue  to  be  met, 
and  the  Secretary  determines  that  the 
underlying  causes  for  termination  have 
been  satisfrctorily  remedied;  or 

(4)  A  m'ortgagee's  right  to  purchase 
insured  mortgages  or  to  service  its  own 


portfolio  or  the  portfolios  of  other 
mortgagees  with  which  it  has  a  servidng 
contract 

(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  2S02-000S1 

1202.12  General  approval  requlr emuta. 

To  be  approved  for  participation  in 
the  mortgage  insurance  programs 
authorize  by  the  National  Housing  Act, 
except  Title  I  of  the  Act,  and  to  maintain 
approval,  a  mortgagee  shall  meet  the 
general  requirements  of  ffiis  section 
(except  as  provided  in  §  202.17(b))  and 
the  specific  requirements  of  §  202.13 
through  §  202.19,  as  appropriate. 

(a)  Business  form.  It  wall  be  a 
corporation  or  other  chartered 
institution,  a  permanent  organization 
having  succession  or  a  partnership.  All 
partnerships  must  meet  the 
requirements  of  paragraphs  (a)(1) 
through  (bK4)  of  this  section. 

(1)  Each  general  partner  must  be  a 
corporation  or  other  chartered 
institution  consisting  of  two  or  more 
persons. 

(2)  One  general  partner  must  be 
designated  as  the  managing  general 
partner.  The  managing  general  partner 
shall  comply  with  the  requirements  of 
paragraphs  (b),  (c)  and  (g)  of  this 
section.  The  managing  general  partner 
must  have  as  its  principal  activity  the 
management  of  one  or  more 
partnerships,  all  of  which  are  mortgage 
lenders,  and  must  have  exclusive 
authority  to  deal  directly  with  the 
Secretary  on  behalf  of  each  partnership. 
Newly  admitted  partners  must  agree  to 
the  management  of  the  partnership  by 
the  designated  managing  general 
partner.  If  tlM  managing  general  partner 
withdraws  or  is  removed  from  the 
partnership  for  any  reason,  a  new 
mcmaging  general  partner  shall  be 
substituted,  and  the  Secretary  shall  be 
immediately  notified  of  the  substitution. 

(3)  The  partnership  agreement  shall 
specnfy  that  the  partnership  shall  exist 
for  the  minimum  term  of  years  required 
by  the  Secretary.  All  insured  mortgages 
held  by  the  partnership  shall  be 
transferred  to  a  HUD  approved 
mortgagee  prior  to  the  termination  of  the 
partnership.  The  partnership  shall 
specdfically  be  authorized  to  (x>ntinue 
its  existence  in  the  event  that  a  partner 
withdraws. 

(4)  The  Secretary  must  be  notified 
immediately  of  any  amendments  to  the 
partnership  agreement  which  would 
affect  the  partnership’s  actions  under 
any  mortgage  insurance  program 
admini^red  by  the  Secretary. 

(b)  Employees.  It  shall  employ 
competent  personnel  trained  to  perform 
their  assigned  responsibilities, 
including  origination,  servicing  and 


collection  activities,  and  adequate  staff 
and  facilities  to  originate  and  service 
mortgaws  in  accordance  with 
appiicwle  regulations,  to  the  extent  the 
mortgagee  engages  in  sucdi  activities. 

(c)  Cffficers.  All  employees  who  will 
sign  applications  for  mortgage  insuram:8 
on  behalf  of  the  mortgagee  ^all  be 
corporate  offic»rs  or  ^all  otherwise  be 
authorized  to  bind  the  mortgagee  in 
matters  involving  the  origination  of 
mortgage  loans. 

(d)  Escrows.  It  shall  not  use  escrow 
foncis  for  any  purpose  othw  than  that 
for  which  they  were  received.  It  shall 
segregate  escrow  commitment  deposits, 
work  completion  deposits,  and  aU 
periodic  payments  received  under 
insured  mortgages  on  account  of  ground 
rents,  taxes,  assessments,  and  insurance 
premiums,  and  shall  deposit  such  funds 
with  one  or  meue  financial  institutions 
in  a  special  account  or  accounts  that  are 
fully  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  National 
Credit  Union  Administration,  except  as 
otherwise  provided  in  writing  by  the 
Secretary. 

(e)  Related  laws.  It  shall  comply  with 
the  provisions  of  the  Fair  Housing  Ac:t, 
Executive  Order  11063,  Equal  Credit 
Opportunity  Act,  the  Real  Estate 
S^tlement  Procodures  Act  of  1974,  and 
all  other  Federal  laws  relating  to  the 
lending  or  investing  of  funds  in  real 
estate  mortgages. 

(f)  Servicing.  It  shall  cxrmply  with  the 
servicing  responsibilities  contained  in 
subpart  C  of  part  203  and  in  part  207, 
and  with  all  other  applicable  regulations 
contained  in  this  title  24,  and  with  sucti 
additional  cenditions  and  requirements 
as  the  Secretary  may  impose. 

(g)  Business  changes.  It  shall  provide 
prompt  notification,  on  a  form 
prescribed  by  the  Secretary,  of  all 
changes  in  its  legal  structure,  iiu:luding, 
but  not  limited  to,  mergers, 
terminations,  name,  lcx:ation,  cxmtrol  of 
ownership,  and  cdiarac:ter  of  business. 

(h)  Reports.  It  shall  file  the  following 
reports,  records  and  documentation; 

(1)  Upon  applicotion  for  approval  and 
with  each  annual  recertification,  a 
certification  that  the  mortgagee  has  not 
been  refused  a  license  and  has  not  been 
sancitioned  by  any  State  or  States  in 
which  it  will  originate  insured 
mortgages; 

(2)  A  yearly  verification  report  on  a 
form  prescatibed  by  the  Secretary; 

(3)  An  audited  or  unaudited  financial 
statement,  within  30  days  of  the  end  of 
each  fiscal  quarter  in  which  the 
mortgagee  experiencos  an  operating  loss 
of  20  percent  of  its  net  worth,  and  cmtil 
the  mortgagee  demonstrates  an 
operating  profit  for  two  cx)nsec:utive 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Rules  and  Regulations  58343 


quarters  or  until  the  next  recertification, 
whichever  is  the  longer  period;  and 

(4)  A  statement  of  net  worth  within  30 
days  of  the  commencement  of  volimtary 
or  involuntary  bankruptcy, 
conservatorship,  receivership  or  any 
transfer  of  control  to  a  Federal  or  State 
supervisory  agency. 

ti)  Financial  statements.  It  shall,  upon 
request  by  the  Secretary,  submit  a  copy 
of  its  latest  financial  statement,  submit 
such  information  as  the  Secretary  may 
request,  and  submit  to  an  examination 
of  that  portion  of  its  records  which 
relates  to  its  insured  mortgage  activities. 

(j)  Quality  control  plan.  It  shall 
implement  a  written  Quality  Control 
Plan,  acceptable  to  the  Secretary,  that 
assures  compliance  with  the  regulations 
and  other  issuances  of  the  Secretary 
regarding  mortgage  origination  and 
servicing. 

(k)  Fees.  A  mortgagee,  other  than  one 
meeting  the  requirements  of  §  202.17, 
shall  pay  an  application  fee  and  annual 
fees,  including  additional  fees  for  each 
branch  office  authorized  to  submit 
applications  for  mortgage  insurance,  in 
such  amounts  and  at  such  times  the 
Secretary  may  require. 

(l)  Ineligibility.  At  the  time  of 
application  and  at  all  times  while 
approved  as  a  mortgagee,  neither  the 
applicant  mortgagee  nor  any  officer, 
partner,  director,  principal  or  employee 
of  the  applicant  mortgagee  shall: 

(1)  Be  suspended,  aebarred  or 
otherwise  restricted  under  part  24  or 
part  25  of  this  title,  or  under  similar 
procedures  of  any  other  Federal  agency; 

(2)  Be  indicted  for,  or  have  been 
convicted  of,  an  offense  which  reflects 
upon  the  responsibility,  integrity  or 
ability  of  the  mortgagee  to  be  an 
approved  mortgagee; 

(3)  Be  subject  to  unresolved  findings 
as  a  result  of  HUD  or  other 
governmental  audits  or  investigations; 
or 

(4)  Be  engaged  in  business  practices 
that  do  not  conform  to  generally 
accepted  practices  of  prudent 
mortgagees  or  that  demonstrate 
irresponsibility. 

(m)  Branch  offices.  It  may,  only  upon 
approval  by  the  Secretary,  maintain 
branch  offices  for  the  submission  of 
applications  for  mortgage  insurance. 

The  mortgagee  shall  remain  fully 
responsible  to  the  Secretary  for  the 
actions  of  its  branch  offices. 

(n)  Net  worth.  It  shall  have  and 
maintain  a  net  worth,  in  assets 
acceptable  to  the  Secretary,  of  the 
following  amounts. 

(1)  Supervised  mortgagees  under 
§  203.13  and  non-supervised  mortgagees 
under  §  202.14,  including  sponsors  of 
loan  correspondents,  shall  have  a  net 


worth  at  least  equal  to  $250,000,  plus 
one  percent  of  the  volume  of  mortgages 
in  excess  of  $25,000,000,  up  to  a 
maximum  required  net  worth  of 
$1,000,000.  Mortgage  volume  shall 
include  insured  mortgages  originated, 
serviced,  and  purchased  by  the 
mortgagee  in  me  preceding  fiscal  year  of 
the  mortgagee.  To  determine  mortgage 
volume,  the  Secretary  will  add  the 
aggregate  original  principal  amoimt  of 
the  mortgages  that  were  endorsed  for 
insurance  during  the  mortgagee’s  prior 
fiscal  year  and  the  aggregate  principal 
amount  of  all  insiired  mortgages 
serviced  except  those  that  were 
originated  by  the  mortgagee  or 
purchased  from  its  loan 
correspondent(s)  by  the  mortgagee  at  the 
end  of  the  mortgagee’s  prior  fis^  year. 
The  mortgage  volume  for  loan  sponsors 
shall  also  include  the  aggregate 
principal  amount  of  mortgages 
piirchased  horn  its  loan 
correspondent(s)  during  the  mortgagee’s 
prior  fiscal  year. 

(2)  Mortgagees  approved  for 
participation  only  in  the  multifamily 
mortgage  insurance  programs  under 

§  202.11(a)(2)  are  required  to  have  a  net 
worth  of  at  least  $250,000. 

(3)  Mortgagees  whi^  are  loan 
correspondents  under  §  202.15  shall 
have  a  net  worth  of  at  least  $50,000  and 
at  least  an  additional  $25,000  net  worth 
for  each  branch  office  of  the  loan 
correspondent  up  to  a  combined 
maximum  required  net  worth  of 
$250,000. 

(4)  Mortgagees  approved  under 

§§  202.16  and  202.17  are  not  required  to 
maintain  a  specific  net  worth. 

(o)  Effective  date.  Mortgagees 
approved  on  or  after  January  8, 1993, 
shall  be  required  to  have  a  net  worth  as 
required  by  §  203.12(n)  upon  approval, 
except  supervised  and  non-supervised 
mortgagees  may  have  a  net  worth  of 
$250,000  for  the  first  year  of  approval. 

A  .1  mortgagees  approved  before  January 
8, 1993,  must  meet  the  net  worth 
requirement  of  paragraph  (n)  of  this 
section  by  January  9, 1995. 

(p)  Conflict  of  interest.  A  mortgagee 
may  not  pay  anything  of  value,  directly 
or  indire^y,  in  connection  with  any 
insured  mortgage  transaction  or 
transactions  to  any  person  or  entity  if 
such  person  or  entity  has  received  any 
other  consideration  from  the  mortgagor, 
seller,  builder,  or  any  other  person  for 
services  related  to  such  transactions  or 
related  to  the  purchase  or  sale  of  the 
mortgaged  property,  except  that 
consideration  as  may  be  approved  by 
the  Secretary  may  be  paid  for  services 
actually  performed.  Tlie  mortgagee  shall 
not  pay  a  referral  fee  to  any  person  or 
organization. 


(q)  Liquid  assets.  It  shall  maintain 
liqidd  assets  consisting  of  cash  or  its 
equivalent  acceptable  to  the  Secretary  in 
the  amount  of  20  percent  of  its  net 
worth,  up  to  a  maximum  liquidity 
requirement  of  $100,000. 

(r)  Fidelity  bond.  Except  for  loan 
correspondents,  the  mortgagee  shall 
maintain  fidelity  bond  coverage  and 
errors  and  omissions  insurance 
acceptable  to  the  Secretary  and  in  an 
amount  required  by  the  Secretary,  or 
alternative  insurance  coverage  approved 
by  the  Secretary,  that  assures  the 
faithful  performance  of  the 
responsibilities  of  the  mortgagee. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0005] 

1202.13  Supervlaad  mortgagees. 

(a)  Definition.  A  supervised  mortgagee 
is  a  financial  institution  which  is  a 
member  of  the  Federal  Reserve  System 
or  an  institution  whose  accounts  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  National 
Credit  Union  Administration. 

(b)  General  functions.  A  supervised 
mortgagee  may  originate  mortgages, 
submit  applications  for  mortgage 
insurance,  and  may  purchase,  hold, 
service  or  sell  insured  mortgages. 

(c)  Special  requirement.  In  addition  to 
the  general  approval  requirements  in 

§  202.12,  a  supervised  mortgagee  shall 
promptly  notify  the  Secretary  in  the 
event  of  termination  of  its  supervision 
by  its  supervising  agency. 

(d)  Trust  companies.  Approval  of  a 
banking  institution  or  a  trust  company 
as  a  supervised  mortgagee  shall 
constitute  approval  of  such  institution 
or  company  when  lawfully  acting  in  a 
fiduciary  capacity  in  investing  fiduciary 
funds  which  are  under  its  individual  or 
joint  control.  Upon  termination  of  such 
fiduciary  relationship,  any  insured 
mortgages  held  in  the  fiduciary  estate 
shall  be  transferred  to  a  mortgagee 
approved  under  this  section  and  the 
fiduciary  relationship  must  be  such  as 
to  permit  such  transfer. 

$202.14  Nonauperviaad  mortgagees. 

(a)  Definition.  A  nonsupervised 
mortgagee  is  a  financial  institution  that 
has  as  its  principal  activity  the  lending 
or  investment  of  funds  in  real  estate 
mortgages,  and  which  is  not  approved 
under  §  202.13,  §  202.15,  §  202.16,  or 

§  202.17  of  this  chapter. 

(b)  General  functions.  A 
nonsupervised  mortgagee  may  submit 
applications  for  the  insurance  of 
mortgages  and  may  purchase,  hold, 
service  or  sell  insur^  mortgages. 

(c)  Special  requirements.  In  addition 
to  the  general  approval  requirements  in 
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§  202.12,  B  non-supervised  mortgagee 
shall  meet  the  folloMong  r^uirements: 

(1)  Except  for  multifunily  mortgagees, 
it  shall  have  and  maintain  a  warehouse 
line  of  credit  or  other  mortgage  funding 
program  acceptable  to  the  Sectary 
which  is  adequate  to  fund  the 
mortgagee’s  average  60  day  origination 
production  pipeline,  but  not  less  than  a 
$1,000,000  warehouse  line  of  credit  or 
funding  propam. 

(2)  It  shall  file  an  audit  report  with  the 
Secretary  vrithin  90  days  of  the  close  of 
its  fiscal  year  (or  within  an  extended 
time  if  an  extension  is  granted  in  the 
sole  discretion  of  the  Secretary),  and  at 
such  other  times  as  may  be  requested. 
Audit  reports  shall  be  based  on  audits 
perform^  by  a  Certified  Public 
Accountant,  or  by  an  Independent 
Public  Accountant  licensed  by  a 
regulatory  authcMity  of  a  State  or  other 
political  subdivision  of  the  United 
States  on  or  before  December  31, 1970, 
and  shall  include: 

(i)  A  financial  statement  in  a  form 
acceptable  to  the  Secretary,  including  a 
balance  sheet  and  a  statement  of 
operations  and  retained  earnings,  and 
analysis  of  the  mortgagee’s  net  worth, 
adjusted  to  reflect  only  assets  acceptable 
to  the  Secretary,  and  an  analysis  of 
escrow  funds; 

(ii)  A  report  on  compliance  tests 
prescribed  by  the  Secret^;  and 

(iii)  Such  other  financial  information 
as  the  Secretary  may  require  to 
determine  the  accuracy  and  validity  of 
the  audit  report 

[Approved  by  the  Office  of  Management  and 
Budget  under  conirol  number  2502-0005] 


§202.15  Loan  conespondertta. 

(a)  Definitions. 

A  loan  correspondent  is  a  mortgagee 
approved  by  the  Secretary  and  whi^ 
either  has  as  its  principal  activity  the 
origination  of  mortgages  for  sale  or 
transfer  to  a  sponsor  or  sponsors  or 
meets  the  definition  of  a  supervised 
mortgagee  in  §  202.13(a)  but  applies  for 
approval  as  a  loan  correspondent 
A  sponsor  is  a  mortgagee  which  holds 
a  valid  approval  agreement  is  approved 
to  participate  in  the  Direct  Endorsement 
program,  and  meets  the  net  worth 
reouirement  at  §  202.12(n)(l). 

(d)  General  functions.  A  loan 
correspondent  may  submit  applications 
for  the  insurance  of  mortgages.  A  loan 
correspondent  may  not  sell  insured 
mortgages  to  any  mortgagee  other  than 
its  sponsor  or  sponsors  without  the 
prior  approval  of  the  Secretary,  nor  may 
it  hold,  purchase  or  service  insured 
mortgages  in  its  own  portfolio. 

(c)  Special  requirements.  In  addition 
to  the  general  approval  requirements  in 
§  202.12,  a  loan  correspondent  shall 


meet  the  following  requirements,  as 
applicable: 

(1)  A  loan  correspondent  shall  close 
all  mortgages  in  its  oem  name.  For 
mortgages  not  processed  through  Direct 
Endorsement  under  §  203.5  and 

§  203.255(a)  of  this  chapter,  the 
mortgages  must  be  both  underwritten 
and  closed  in  the  loan  correspondent’s 
own  name.  For  mortgages  processed 
through  Direct  Endorsement  under 
§  203.5  and  §  203.255(b)  of  this  chapter, 
underwriting  shall  be  the  responsibility 
of  the  Direct  Endorsement  sponsor  and 
the  mortgage  shall  be  closed  in  the  loan 
correspondent’s  own  name. 

(2)  Its  approval  must  be  requested  by 
one  or  more  sponsors  that  are  approvcKl 
mortgagees  rmder  §  202.13,  §  202.14,  or 
§  202.17. 

(3)  It  shall  comply  with  the 
warehouse  line  of  o^it  requirements  of 
§  202.14(c)(1),  unless  there  is  a  written 
agreement  by  a  sponsor  to  fund  all 
mortgages  originated  by  the  loan 
correspondent. 

(4)  A  loan  correspondent  and  its 
sponsor  or  sponsors  shall  promptly 
notify  the  Secretary  upon  termination  of 
any  loan  correspondent  agreement. 

(^5)  It  shall  file  audit  reports  in 
accordance  with  §  202.14(c)(2). 

(6)  Each  sponsor  shall  be  responsible 
to  the  Secretary  for  the  actions  of  its 
loan  correspondent  in  originating 
mortgages,  unless  applicable  law  or 
regulation  requires  specific  knowledge 
on  the  part  of  the  party  to  be  held 
responsible.  If  specific  knowledge  is 
required,  the  Seoetary  shall  presume 
that  the  sponsor  has  limowledge  of  the 
actions  of  its  loan  correspondent  in 
originating  mortgages  and  is  responsible 
for  those  actions  imless  the  sponsor  can 
rebut  the  presumption  with  affirmative 
evidence. 

§202.16  Investing  mortgagee*. 

(a)  Definition  and  general  functions. 
An  investing  mortgagee  is  an 
organization,  including  a  charitable  or 
nonprofit  institution  or  pension  fund, 
that  is  not  approved  under  other 
sections  of  this  part.  It  may  purchase, 
hold  or  sell  insured  mortgages,  but  may 
not  submit  applications  for  the 
insurance  of  mortgages.  An  investing 
mortgagee  may  not  service  insured 
mortgages  without  prior  approval  of  the 
Secretary. 

(b)  Special  requirements.  In  addition 
to  the  general  approval  requirements  of 
§  202.12,  except  §  202.12(n),  an 
investing  mortgagee  shall  meet  the 
following  special  requirements: 

(1)  It  has  lawful  authority  to  purchase 
insured  mortgtffies  in  its  own  name. 

(2)  It  has,  or  has  arranged  for.  funds 
sufficient  to  support  a  projected 


investment  in  real  estate  mortgages  of  at 
least  $1  million. 

§202.17  Oovsmmsntal  institutions, 
nstionsi  mortgage  associations,  public 
housing  agencies  and  stats  housing 
agencies. 

(a)  Definition  and  general  functions. 
Subject  to  the  general  approval 
requirements  of  §  202.12,  except 

§  202.12(n),  a  Federal,  State  or 
mimidpal  governmental  agency,  a 
Federal  Reserve  Bank,  a  Federal  Home 
Loan  Bank,  Federal  Home  Loan 
Mortgage  Corporation,  or  Federal 
National  Mortgage  Association  may  be 
an  approved  mortgagee  and  may 
originate,  purchase,  service  or  sell 
insured  mortgages  to  the  extent 
authorized  by  applicable  Federal,  State 
or  local  law. 

(b)  Public  Housing  Authorities  and 
State  Housing  Agencies.  Under  such 
terms  and  conditions  as  the  Secretary 
may  prescribe.  Public  Housing  Agencies 
or  their  instrumentalities,  and  State 
Housing  agencies  may  be  approved  as 
mortgages  for  the  purpose  of  originating 
and  holding  insur^  multifamily 
mortgages  funded  by  issuance  of  tax 
exempt  obligations  by  the  agency. 

(c)  Audit  requirements.  Since  the 
insuring  of  mortgages  under  the 
Nation^  Housing  Act  constitutes 
“financial  assistance’’  for  purposes  of 
audit  requirements  set  out  in  part  44  of 
this  title.  State  and  local  governments 
(as  defined  in  $44.2)  that  receive 
mortgage  insurance  as  mortgagees  shall 
conduct  audits  in  accordance  with  HUD 
audit  requirements  at  part  44  of  this 
title. 

(d)  Authorized  agents.  A  mortgagee 
approved  rmder  this  section  may,  with 
the  approval  of  the  Secretary,  designate 
another  approved  mortgagee  as 
authorized  agent  for  the  purpose  of 
submitting  applications  for  mortgage 
insurance  in  its  name  and  on  its  behalf. 

§  202.18  Approval  for  servicing. 

After  January  10, 1994,  all  mortgagees 
who  wish  to  service  FHA-insured  loans 
must  be  approved  by  the  Secretary 
under  §  202.13  (supervised  mortgagees), 
§  202.14  (non-supervised  mortgagees), 
on  §  202.17  (governmental  institutions). 

23.  Section  203.8  is  redesignated  as  a 
new  §  202.19;  all  references  to 
“Commissioner’’  in  the  newly 
redesignated  $  202.19(a)  (2)  and  (b)  are 
changed  to  “Secretary”;  paragraph  (a)(1) 
is  revised  to  read  as  set  forth  below;  and 
paragraph  (b)  is  amended  by  revising 
the  words  “If  a  mortgagee  approved  for 
participation  in  the  HUD-FHA 
insurance  programs  under  $  203.1 
through  $  203.7  of  this  part  is  notified 
by  the  Commissioner  t^  it  had  a  rate 
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of  early  serious  defaults  or  early  claims 
on  FHA-insured  mortgages  during  the 
preceding  year"  to  read  "If  a  mortgagee 
approved  for  participation  in  the 
insurance  programs  under  §§  202.10 
through  202.18  of  this  part  is  notified  by 
the  S^retary  that  it  had  a  rate  of  early 
seriotis  defaults  or  early  claims  on  HUD- 
insured  mortgages  duribig  the  preceding 
year,”. 

f  202.19  Report  requiromorrts. 

(a)  Definitions.*  *  * 

(1)  Normal  rate  for  early  serious 
defaults  and  early  claims  means  the  rate 
of  defaults  and  claims  on  HUD-insured 
mortgages  for  the  geographic  area  served 
by  a  HUD  Field  Office,  or  other  area 
designated  by  the  Secretary,  in  which 
the  mortgagee  originates  mortgages. 
***** 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

24.  The  authority  citation  for  24  CFR  ^ 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C  1709, 1710, 171Sb  and 
1715u;  42  U.S.C.  3535(d). 

25.  24  CFR  part  203  is  amended  by 
revising  the  part  heading  as  set  forth 
above;  by  revising  the  heading  of 
subpart  A  to  read  "Subpart  A — 
Eligibility  Requirements  and 
Underwriting  Procedures”;  by  revising 
the  first  undesignated  centerhead  imder 
subpart  A  entitled  "Approval  of 
Mortgages”  to  road  "Direct  Endorsement 
Process  and  Commitments”;  by  revising 
the  second  imdesignated  centerhead 
under  subpart  A  entitled  "Application 
and  Commitment”  to  read 
"Miscellaneous  Regulations”  and 
placing  it  immediately  before  $  203.9;  by 
revising  §§203.1,  203.3,  203.5,  203.7 
and  203.14;  and  by  removing  and 
reserving  §§203.2,  203.4,  203.6,  203.10, 
203.11,  and  203.13;  to  read  as  follows; 

§203.1  Underwriting  procedures. 

The  principal  imderwriting  procedure 
for  single  family  mortgages  is  the  Direct 
Endorsement  procedure  described  in 
§  203.5.  Processing  through  HUD  offices 
as  described  in  §  203.7,  with  issuance  of 
commitments,  is  available  only  for 
mortgages  which  are  not  eligible  for 
Direct  Endorsement  processing  imder 
§  203.5(b),  or  to  the  extent  required  by 
§  203.3(b)(4),  §  203.3(d)(1),  or  as 
determined  by  the  Secretary. 
***** 

§203.3  Approval  of  mortgagees  for  Direct 
Endorsement 

(a)  Direct  Endorsement  approval.  To 
be  approved  for  the  Direct  Endorsement 
program  set  forth  in  §  203.5,  a  mortgagee 
must  be  an  approved  mortgagee  meeting 


the  requirements  of  §§  202.13, 202.14  or 
202.17  ahd  this  section. 

(b)  Special  requirements.  The 
mortgagee  must  establish  that  it  meets 
the  following  qualifications. 

(1)  The  mor^agee  has  five  years  of 
experience  in  me  origination  of  sinde 
family  mortgages.  The  Secretary  wifi 
approve  a  mortgagee  with  less  than  five 
years  experience  in  the  origination  of 
single  family  mortgages  if  a  principal 
officer  has  had  a  minimiun  of  five  years 
of  managerial  experience  in  the 
origination  of  single  family  mortgages. 

(2)  The  mortgagee  has  on  its 
permanent  staff  an  imderwriter 
approved  bv  the  Secretary,  and 
authorized  by  the  mortgagee  to  bind  the 
mortgagee  on  matters  involving  the 
origination  of  mortgages  throu^  the 
Dir^  Endorsement  procedure.  Hie 
technical  staff  utilizM  by  the  mortgagee 
to  perform  appraisals  and  inspections 
must  be  approved  by  the  Secretary.  The 
technical  staff  may  be  employees  of  the 
mortgagee  or  may  be  hired  on  a  fee  basis 
from  a  panel  approved  by  the  Secretary. 
The  mortgagee  shall  use  appraisers 
permitted  by  §  203.5(e). 

(3)  The  mortgagee’s  imderwritcr  and 
technical  staff  shall  satisfactorily 
complete  a  training  program  on  HUD 
underwriting  requirements. 

(4)  The  mortgagee  must  submit 
initially  15  mortgages,  processed  in 
accordance  with  the  requirements  set 
forth  imder  §  203.5  and  §  203.255.  The 
documents  required  by  §  203.255  will  be 
reviewed  by  the  Secretary  and,  if 
acceptable,  commitments  will  be  issued 
prior  to  endorsement  of  the  loans  for 
insurance.  If  the  underwriting  and 
processing  of  these  15  mortgages  is 
satisfactory,  then  the  mortgagee  may  be 
approved  to  close  subsequent  mortgages 
and  submit  them  directly  for 
endorsement  for  insurance  in 
accordance  with  the  process  set  forth  in 
§  203.255.  Unsatisfactory  performance 
by  the  mortgagee  at  this  stage 
constitutes  grounds  for  denial  of 
participation  in  the  program,  or  for 
continued  pre-endorsement  review  of  a 
mortgagee’s  submissions.  If 
participation  in  the  program  is  denied, 
such  denial  is  effective  immediately  and 
may  be  appealed  in  accordance  with  the 
procedures  set  forth  in  paragraph  (d)(2) 
of  this  section. 

(5)  'The  mortgagee  shall  promptly 
notify  those  HUD  offices  which  have 
granted  approval  under  this  section  of 
any  changes  that  affect  qualifications 
under  this  section. 

(c)  Approval  of  underwriters; 
termination  of  approval.  An  underwriter 
may  be  approved  by  the  Secretary  to 
underwrite  Direct  ^dorsement 
mortgages  nationwide.  Instead  of 


nationwide  approval,  an  underwriter 
also  may  be  approved  by  each  HUD 
office  in  whose  jurisdiction  the 
underwriter  seeks  to  conduct  business. 

An  underwriter’s  approval  may  be 
terminated  in  a  particular  juri^ction 
by  the  local  HUD  office  or  on  a 
nationwide  basis  by  HUD  Central  Office. 

(d)  Mortgagee  sanctions.  Depending 
upon  the  nature  and  extent  of  the 
noncompliance  with  the  requirements 
applicable  to  the  Direct  Endorsement 
process,  as  determined  by  the  Secretary, 
the  Secretary  may  take  any  of  the 
following  actions: 

(1)  Prohation.  'The  Secretary  may 
place  a  mortgagee  on  Direct 
Endorsement  probation  for  a  specified 
period  of  time  for  the  purpose  of 
evaluating  the  mortgagee’s  compliance 
with  the  requirements  of  the  Direct 
Endorsement  procedure.  Such  probation 
is  distinct  from  probation  imposed  by 
the  Mortgagee  Review  Board  under  part 
25  of  this  chapter.  During  the  probation 
period  specified  by  this  section,  the 
mortgagee  may  continue  to  process 
Direct  ^dorsement  mortgages,  subject 
to  conditions  required  by  the  Secretary. 
The  Secretary  may  require  the 
mortgagee  to: 

(1)  Process  mortgages  in  accordance 
ivith  paragraph  (b)(4)  of  this  section; 

(ii)  Submit  to  additional  training; 

(iii)  Make  changes  in  the  Quality 
Control  Plan  required  by  §  202.12(j);  and 

(iv)  Take  other  actions,  which  may 
include,  but  are  not  limited  to.  periodic 
reporting  to  the  Secretary,  and 
submission  to  the  Secretary  of  internal 
audits. 

(2)  Termination  of  Direct 
Endorsement  approval. 

(i)  A  mortga^’s  approval  to 
participate  in  ffie  Direct  Endorsement 
program  may  be  terminated  in  a 
particular  ji^sdiction  by  the  local  HUD 
office  or  on  a  nationwide  basis  by  HUD 
Central  Office.  The  HUD  office 
instituting  the  termination  action  shall 
provide  the  mortgagee  with  written 
notice  of  the  grounds  for  the  action  and 
of  the  right  to  an  informal  hearing  before 
the  office  initiating  the  termination 
action.  Such  hearing  shall  be 
expeditiously  arranged,  and  the 
mortgagee  may  be  represented  by 
counsel.  Any  termination  instituted 
under  this  section  is  distinct  from 
withdrawal  of  mortgagee  approval  by 
the  Mortgagee  Review  Board  under  part 
25  of  this  title. 

(ii)  After  consideration  of  the 
materials  presented,  the  decision  maker 
shall  advise  the  mortgagee  in  writing 
whether  the  termination  is  rescinded, 
modified  or  affirmed. 

(iii)  The  mortgagee  may  appeal  such 
decision  to  the  Deputy  Assistant 
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Secretary  for  Single  Family  Housing  or 
his  or  her  designee.  A  decision  by  the 
Deputy  Assistant  Secretary  or  designee 
shall  constitute  final  agency  action. 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2502-0005] 

•  •  •  •  • 

S  203.5  Direct  Endorsement  process. 

(a)  General.  Under  the  Direct 
Endorsement  program,  the  Secretary 
does  not  review  applications  for 
mortgage  insurance  or  issue  conditional 
or  firm  commitments,  except  to  the 
extent  required  by  §  203.3(b)(4). 

§  203.3(d)(1),  or  as  determined  by  the 
Secretary.  Under  this  program,  the 
mortgagee  determines  that  the  proposed 
mortgage  is  eligible  for  insurance  imder 
the  applicable  program  regulations,  and 
submits  the  required  documents  to  the 
Secretary  in  accordance  with  the 
procedures  set  forth  in  §  203.255.  This 
subpart  provides  that  certain  functions 
shall  be  performed  by  the  Secretary  (or 
Commissioner),  but  the  Secretary  may 
specify  that  a  Direct  Endorsement 
mortgagee  shall  perform  such  an  action 
without  specific  involvement  or 
approval  by  the  Secretary,  subject  to 
statutory  limitations.  In  each  case,  the 
Direct  Endorsement  mortgagee’s 
performance  is  subject  to  pre¬ 
endorsement  and  post-endorsement 
review  by  the  Secretary  under  §  203.255 
(c)  and  (e). 

(b)  Eligible  programs.  All  single¬ 
family  mortgages  authorized  for 
insurance  under  the  National  Housing 
Act  shall  be  originated  through  the 
Direct  Endorsement  program,  except 
mortgages  authorized  under  sections 
203(n),  203(p),  213(d),  221(h),  221(i), 
225,  233,  237,  255,  809  or  810  of  the 
National  Housing  Act,  and  any  other 
insurance  programs  announced  by 
Federal  Register  notice.  The  provision 
contained  in  §  221.55  of  this  chapter 
regarding  deferred  sales  to  displaced 
families  is  not  available  in  the  Direct 
Endorsement  program. 

(c)  Underwriter  due  diligence.  A 
Direct  Endorsement  mortgagee  shall 
exercise  the  same  level  of  care  which  it 
would  exercise  in  obtaining  and 
verifying  information  for  a  loan  in 
which  the  mortgagee  would  be  entirely 
dependent  on  the  property  as  secvirity  to 
protect  its  investment.  Mortgagee 
procedures  that  evidence  such  due 
diligence  shall  be  incorporated  as  part 
of  the  Quality  Control  Plan  required 
under  §  202.12(j)  of  this  chapter.  The 
Secretary  shall  publish  guidelines  for 
Direct  Endorsement  underwriting 
procedures  in  a  handbook,  which  shall 
be  provided  to  all  mortgagees  approved 
for  the  Direct  Endorsement  procedure. 


Compliance  with  these  guidelines  is 
deemed  to  be  the  minimum  standard  of 
due  diligence  in  underwriting 
mortgams. 

(d)  Mortgagor’s  income.  The 
mortgagee  shall  evaluate  the  mortgagor's 
credit  characteristics,  adequacy  and 
stability  of  income  to  meet  the  periodic 
payments  under  the  mortgage  and  all 
other  obligations,  and  the  adequacy  of 
the  mortgagor’s  available  assets  to  close 
the  transac^on,  and  render  an 
underwriting  decision  in  accordance 
with  applic^le  regulations,  policies 
and  procedures. 

(e)  Appraisal.  This  mortgagee  shall 
appraise  the  property,  using  an 
appraiser  assigned  by  HUD  from  its 
current  fee  panel  or  a  staff  appraiser 
approved  by  HUD.  In  those  cases  where 
the  mortgagee  has  a  financial  interest  in, 
is  owned  by  or  is  affiliated  with  a 
building  or  selling  entity,  the  mortgagee 
shall  use  an  appraiser  and  inspector 
assigned  by  HUD  from  its  fee  panel.  In 
lieu  of  appraising  the  property,  the 
mortgagee  may  utilize  a  HUD 
conditional  commitment  (for  proposed 
construction  only),  or  a  Department  of 
Veterans  Affairs  certificate  of  reasonable 
value. 

***** 

§203.7  Commhment  proceas. 

For  single-family  mortgage  programs 
which  are  not  eligible  for  Direct 
Endorsement  processing  under  §  203.5, 
the  mortgagee  shall  submit  an 
application  for  mortgage  insurance  on  a 
form  prescribed  by  the  Secretary,  prior 
to  making  the  mortgage.  If: 

(a)  A  mortgage  for  a  specified  property 
has  been  accepted  for  insurance  through 
issuance  of  a  conditional  commitment 
by  the  Secretary  or  a  certificate  of 
reasonable  value  by  the  Department  of 
Veterans  Affairs,  and 

(b)  A  specified  mortgagor  and  all 
other  proposed  terms  and  conditions  of 
the  mortgage  meet  the  eligibility 
requirements  for  insurance  as 
determined  by  the  Secretary,  the 
Secretary  shall  approve  the  application 
for  insurance  by  issuing  a  firm 
commitment  setting  forth  the  terms  and 
conditions  of  insurance. 
***** 

§  203.1 4  Builders’  warranty. 

Applications  relating  to  proposed 
construction  must  be  accompanied  by 
an  agreement  in  form  satisfactory  to  l^e 
Secretary,  executed  by  the  seller  or 
builder  or  such  other  person  as  the 
Secretary  may  require,  and  agreeing  that 
in  the  event  of  any  sale  or  conveyance 
of  the  dwelling,  within  a  period  of  one 
year  beginning  with  the  date  of  initial 
occupancy,  the  seller,  builder,  or  such 


other  person  will  at  the  time  of  such 
sale  or  conveyance  deliver  to  the 
purchaser  or  owner  of  such  property  a 
warranty  in  form  satisfactory  to  the 
Secretary  warranting  that  the  dwelling 
is  constructed  in  substantial  conformity 
with  the  plans  and  specifications 
(including  amendments  thereof  or 
changes  and  variations  therein  which 
have  been  approved  in  writing  by  the 
Secretary)  on  which  the  Secretary  has 
based  on  the  valuation  of  the  dwelling. 
Such  agreement  must  provide  that  upon 
the  sale  or  conveyance  of  the  dwelling 
and  delivery  of  the  warranty,  the  seller, 
builder  or  such  other  person  will 
promptly  furnish  the  Secretary  with  a 
conformed  copy  of  the  warranty 
establishing  by  the  purchaser’s  receipt 
thereon  that  the  original  warranty  has 
been  delivered  to  the  purchaser  in 
accordance  with  this  section. 

26.  Section  203.16a  is  amended  by 
adding  a  new  paragraph  (c)  and  revising 
paragraphs  (a)  and  (b)  to  read  as  follows; 

§  203.1 6a  Mortgagor  and  mortgagea 
requirement  for  maintaining  flo^  insurance 
coverage. 

(a)  If  the  mortgage  is  to  cover  property 
that: 

(1)  Is  located  in  an  area  designated  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  a  flood  plain  area 
having  special  flood  hazards’  or 

(2)  Is  otherwise  determined  by  the 
Commissioner  to  be  subject  to  a  flood 
hazard,  and  if  flood  instance  under  the 
National  Flood  Insurance  Program 
(NFIP)  is  available  with  respect  to  such 
property,  the  mortgagor  and  mortgagee 
shall  be  obligated,  by  a  special 
condition  to  be  included  in  the 
mortgage  insurance  commitment,  to 
obtain  and  to  maintain  NFIP  flood 
insurance  coverage  on  the  property 
during  such  time  as  the  mortgage  is 
insured. 

(b)  No  mortgage  shall  be  insured 
which  covers  property  located  in  an 
area  that  has  been  identified  by  FEMA 
as  an  area  having  special  flood  hazards 
unless  the  community  in  which  the  arei 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program,  and 
such  insurance  is  obtained  by  the 
mortgagor.  Such  requirement  for  flood 
insurance  shall  be  effective  July  1, 1975, 
or  one  year  after  the  date  of  notification 
by  FEMA  to  the  chief  executive  officer 
of  a  flood  prone  community  that  such 
community  has  been  identified  as 
having  special  flood  hazards,  whichever 
is  later. 

(c)  The  flood  insurance  shall  be 
maintained  during  such  time  as  the 
mortgage  is  insur^  in  an  amount  at 
least  equal  to  either  the  outstanding 
balance  of  the  mortgage,  less  estimated 
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land  costs,  or  the  maximum  amount  of 
NFIP  insurance  available  with  respect  to 
the  property,  whichever  is  less. 

27.  In  §  203.17,  paragraphs  (c)(3)  and 
(d)  are  revised  to  read  as  follows: 

1203.17  Mortgagee  proviskMW. 

•  *  *  •  • 

(c) *  *  * 

(3)  Provide  for  payments  to  principal 
and  interest  to  be^n  not  later  than  the 
first  day  of  the  month  following  60  days 
firom  the  date  the  mortgage  is  executed 
(or  the  date  a  construction  mortgage  is 
converted  to  a  permanent  mortgage,  if 
applicable). 

(d)  Maturity.  The  mortgage  shall  have 
a  term  of  not  more  than  30  years  firom 
the  date  of  the  beginning  of 
amortization. 

***** 

28.  In  §  203.27,  paragraphs  (a)(3)(v) 
and  (d)  and  revised  to  read  as  follows: 

§203.27  Charges,  fsss  or dtocmmts.  ^ 

(a)*  *  * 

(3)*  *  * 

(v)  Fees  paid  to  an  appraiser  or 
inspector  approved  by  the 
Commissioner  for  the  appraisal  and 
inspection,  if  required,  of  the  property. 
Notwithstanding  any  limitations  in  this 
paragraph  (a)(3)  if  the  mortgagee  is 
permitted  by  applicable  regulations  to 
use  the  services  of  staff  appraisers  and 
inspectors  for  processing  mortgages,  and 
does  so,  the  mortgagee  may  collect  from 
the  mortgagor  the  reasonable  and 
customary  amounts  for  such  appraisals 
and  inspections. 

*  *  *  *  * 

(d)  Before  the  insurance  of  any 
mortgage,  the  mortgagee  shall  furnish  to 
the  Secretary  a  signed  statement  in  a 
from  satisfactory  to  the  Secretary  listing 
any  charge,  fee  or  discount  collected  by 
the  mortgagee  from  the  mortgagor.  All 
charges,  fees  or  discounts  are  subject  to 
review  by  the  Secretary  both  before  and 
after  endorsement  imder  §  203.255. 
***** 

29.  In  §  203.30,  paragraph  (a)  is 
revised  to  read  as  follows: 

S  203.30  Certificate  of  nondiscrimination 
by  the  mortgagor. 

***** 

(a)  That  neither  he,  nor  anyone 
authorized  to  act  for  him,  will  refuse  to 
sell  or  rent,  after  the  making  of  a 
bonafide  offer,  or  refuse  to  negotiate  for 
the  sale  or  rental  of,  or  otherwise  make 
unavailable  or  deny  the  dwelling  or 
property  covered  by  the  mortgage  to  any 
person  because  of  race,  color,  religion, 
national  origin,  familial  status  (except  as 
provided  by  law),  or  handicap. 
***** 


30.  In  §  203.43h,  paragraph  (bKD,  the 
first  sentence  of  paragraph  (bH2), 
paragraphs  (d)  introductory  text,  (d)(3)  ■ 
and  (f)  are  revised  to  read  as  follows: 

f203.43h  Eligibliity  of  mortgages  on 
Indian  land  Irwurad  pursuant  to  aaetlon  248 
of  the  National  Housing  Aet 
***** 

(b)*  *  * 

(1)  Enforcement.  If  HUD's  Field  Office 
Manager  determines  that  the  tribe  has 
failed  to  enforce  adequately  its  eviction 
procedures,  HUD  will  cease  issiiing 
commitments  for  the  insurance  of 
mortgages  firom  tribal  members,  instruct 
Direct  ^dorsement  mortgagees  within 
the  jurisdiction  of  the  Field  Office  to 
cease  approving  mortgages,  and  cease 
insuring  mortgages  except  pursuant  to 
existing  commitments.  Adequate 
enforcement  is  demonstrated  where 
prior  evictions  have  occurred  within  60 
days  after  the  date  of  the  notice  by  HUD 
that  foreclosure  was  completed. 

(2)  Review.  If  HUD’s  Field  Office 
Manager  acts  under  the  first  smtence  of 
paragraph  (b)(1)  of  this  section,  HUD 
may  notify  the  tribe  of  the  reasons  for 
su(^  action  and  that  the  tribe  may, 
within  60  days  after  notification  of 
HUD’s  action,  file  a  written  appeal  with 
the  Field  Office  Manager.  *  *  * 
***** 

(d)  Construction  advances.  The 
Commissioner  may  issue  a  commitment 
for  the  insurance  of  advances  made 
during  construction  and  a  Direct 
Endorsement  mortgagee  may  request 
insurance  of  a  mortgage  that  will 
involve  the  insurance  of  advances  made 
during  construction.  The  Commissioner 
will  insvire  advances  made  by  the 
mortgagee  during  construction  if  all  of 
the  following  conditions  are  satisfied: 
***** 

(3)  The  advances  are  made  only  as 
provided  in  the  commitment  or  the 
approval  by  the  Direct  Endorsement 
underwriter; 

***** 

(f)  First  lien.  The  first  lien 
requirement  under  this  part  is 
implemented  where  the  mortgage  is 
filed  in  the  State  recording  system  and 
is  a  first  lien  under  that  system,  even 
though  the  leasehold  interest  securing 
the  mortgage  is  located  on  Indian  land 
and  filed  with  Bureau  of  Indian  Affairs, 
U.S.  Department  of  the  Interior.  Any 
tribal  government  whose  coiirts  have 
jurisdiction  to  hear  foreclosures  must 
also: 

(1)  Enact  a  law  satisfactory  to  the 
Commissioner  providing  for  the 
satisfaction  of  FHA-insu^  and 
Secretary-held  mortgages  before  other 
obligations  (other  than  tribal  leasehold 


taxes  against  the  property  assessed  after 
the  property  is  mort^ged)  are  satisfied; 
or 

(2)  Enact  a  law  providing  that  State 
law  shall  determine  the  priority  of  liens 
against  the  property. 
***** 

30a.  In  §  203.43i,  the  paragraph  (d) 
introductory  text,  paragraph  (g) 
introductory  text,  and  paragraph  (g)(2) 
are  revised  to  read  as  follows: 

§203.431  Eligibility  of  mortgages  on 
Hawaiian  Homo  Lands  btsuf^  pursuant  to 
section  247  of  the  National  Housing  Act 
***** 

(d)  Conditions  for  endorsement. 
Commitments  to  insure  mortgages  imder 
this  section  will  only  be  issu^  and 
requests  for  insurance  by  Direct 
Endorsement  mortgagees  will  only  be 
granted  where  the  Department  of 
Hawaiian  Home  Lanas: 
***** 

(g)  Construction  advances.  The 
Secretary  may  issue  a  commitment  for 
the  insurance  of  advances  made  during 
construction  and  a  Direct  Endorsement 
mortgagee  may  request  insurance  of  a 
mortgage  that  will  involve  the  insurance 
of  advances  made  during  construction. 
The  Secretary  will  insure  advances 
made  by  the  mortgagee  during 
construction  if  the  Secretary  has 
determined  that  no  feasible  financing 
alternative  is  available  and  if: 
***** 

(2)  ’The  advances  are  made  only  as 
provided  in  the  commitment  or  the 
approval  by  the  Direct  Endorsement 
underwriter: 

***** 

30b.  In  §  203.50,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  203.50  Eligibility  of  rehabilitation  loans. 
***** 

(h)  The  Commissioner  may  issue  a 
commitment  for  the  insurance  of,  and  a 
Direct  Endorsement  mortgagee  may 
request  insurance  of,  advances  made 
during  rehabilitation  or  for  insurance 
upon  completion  of  rehabilitation. 
***** 

31.  In  §  203.51,  paragraph  (2)  is 
revised  to  read  as  follows: 

§203.51  Applicability. 
***** 

(2)  In  accordance  with  the  Direct 
Endorsement  program,  if  the  approved 
underwriter  of  the  mortgagee  signs  the 
appraisal  report  or  master  appraisal 
report  for  the  property  on  or  after 
September  24, 1990;  or 
*  •  *  •  * 

32.  Section  203.248  is  revised  to  read 
as  follows: 
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§203.248  Waivers. 

On  a  case-by-case  basis,  the  Secretary 
may  waive  any  requirement  of  this 
subpart  not  required  by  statute,  if  the 
Secretary  finds  that  application  of  such 
requirement  would  adversely  affect 
achievement  of  the  purposes  of  the  Act. 
Each  such  waiver  shall  be  in  writing 
and  supported  by  a  statement  of  the 
facts  and  grounds  of  forming  the  basis 
for  the  waiver.  The  authority  imder  this 
section  may  be  delegated  to  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  but  shall  not  be 
redelegated. 

33.  Section  203.249  is  revised  to  read 
as  follows: 

§  203.249  Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
part,  but  such  amendment  shall  not 
adversely  affect  the  interests  of  a 
mortgagee  imder  the  contract  of 
insurance  on  any  mortgage  or  loan 
already  insured,  and  shall  not  adversely 
affect  the  interest  of  a  mortgagee  on  any 
mortgage  or  loan  to  be  insuj^  for  which 
either  the  Direct  Endorsement 
mortgagee  has  approved  the  mortgagor 
and  all  terms  and  conditions  of  the 
mortgage  or  loan  or  the  Secretary  has 
issued  a  firm  commitment.  In  addition, 
such  amendment  shall  not  adversely 
affect  the  eligibility  of  specific  property 
if  such  property  is  covered  by  a 
conditional  commitment  issued  by  the 
Secretary,  a  certificate  of  reasonable 
value  issued  by  the  Secretary  of 
Veterans  Affairs,  or  an  appraisal  report 
approved  by  a  Direct  Endorsement 
underwriter. 

34.  Section  203.255  is  revised  to  read 
as  follows: 

§  203.2S5  Insurance  of  mortgage. 

(a)  Endorsement  without  Direct 
Endorsement  processing.  For 
applications  for  insurance  involving 
mortgages  not  eligible  to  be  originated 
under  the  Direct  Endorsement  program 
under  §  203.5,  the  Secretary  will 
endorse  the  mortgage  for  insurance  by 
issuing  a  Mortgage  Insurance  Certificate, 
provided  that  the  mortgagee  is  in 
compliance  with  the  firm  commitment. 

(bj  Endorsement  with  Direct 
Endorsement  processing.  For 
applications  for  insurance  involving 
mortgages  originated  under  the  Direct 
Endorsement  program  under  §  203.5,  the 
mortgagee  shall  submit  to  the  Secretary, 
within  60  days  after  the  date  of  closing 
of  the  loan  or  such  additional  time  as 
permitted  by  the  Secretary,  properly 
completed  documentation  and 
certifications  as  listed  in  this  paragraph 

(b): 


(1)  Property  appraisal  upon  a  form 
meeting  ^e  reqidrements  of  the 
Secretary,  or  a  HUD  conditional 
commitment  (for  proposed  construction 
only)  or  a  Department  of  Veterans 
Affairs  certificate  or  reasonable  value, 
and  all  accompanying  documents 
required  by  the  Secretary; 

(2)  An  application  for  insurance  of  the 
mortgage  upon  a  form  prescribed  by  the 
Secretary; 

(3)  A  certified  copy  of  the  mortgage 
and  note  executed  upon  forms  wM(± 
meet  the  requirements  of  the  Secretary; 

(4)  A  warranty  of  completion,  on  a 
form  prescribed  by  the  ^cretary,  for 
proposed  construction  cases; 

(5)  An  underwriter  certification,  on  a 
form  prescribed  by  the  Secretary,  stating 
that  the  underwriter  has  personally 
reviewed  the  appraisal  report  and  credit 
application  (including  the  analysis 
performed  on  the  worksheets)  and  that 
the  proposed  mortgage  complies  with 
HUD  underwriting  requirements,  and 
incorporating  each  of  the  underwriter 
certification  items  which  apply  to  the 
mortgage  submitted  for  endorsement,  as 
set  forth  in  the  applicable  handbook  or 
similar  publication  that  is  distributed  to 
all  Direct  Endorsement  mortgagees; 

(6)  Where  applicable,  a  certificate 
under  oath  and  contract  regarding  use  of 
the  dwelling  for  transient  or  hotel 
purposes; 

(7)  Where  applicable,  a  certificate  of 
intent  to  occupy  by  military  personnel; 

(8)  Where  a  mortgage  for  an  existing 
property  is  to  be  insured  under  section 
221(d)(2)  of  the  National  Housing  Act,  a 
letter  from  the  appropriate  local 
government  ofiicial  that  the  property 
meets  applicable  code  requirements; 

(9)  where  an  individual  water  or 
sewer  system  is  being  used,  an  approval 
letter  from  the  local  health  authority 
indicating  approval  of  the  system  in 
accordance  with  §  200.926d(f)  of  this 
chapter; 

(10)  For  proposed  construction  if  the 
mortgage  (excluding  financed  mortgage 
insurance  premium)  exceeds  a  90 
percent  loan  to  value  ratio,  evidence 
that  the  mortgagee  qualifies  for  a  higher 
ratio  loan  under  one  of  the  applicable 
provisions  in  the  appropriate 
reflations; 

(11)  A  mortgagee  certification  on  a 
form  prescribed  by  the  Secretary,  stating 
that  the  authorized  representative  of  the 
mortgagee  (or  loan  correspondent 
sponsored  by  the  mortgagee)  who  is 
making  the  certification  has  personally 
reviewed  the  mortgage  documents  and 
the  application  for  insurance 
endorsement,  and  certifying  that  the 
mortgage  complies  with  the 
requirements  of  this  paragraph  (b).  The 
certification  shall  incorporate  each  of 


the  mortgagee  certification  items  which 
apply  to  the  mortgage  loan  submitted  for 
endorsement,  as  set  forth  in  the 
applicable  handbook  or  similar 
publication  that  is  distributed  to  all 
Direct  Endorsement  mortgagees;  and 

(12)  Such  other  documents  as  the 
Secretary  may  require. 

(c)  Pre-endorsement  review  for  Direct 
Endorsement.  Upon  submission  by  an 
approved  mortgagee  of  the  documents 
required  by  paragraph  (b)  of  this  section, 
the  Secretary  will  review  the  documents 
and  determine  whether: 

(1)  The  mortgage  is  executed  on  a 
form  which  meets  the  requirements  of 
the  Secretary; 

(2)  The  mortgage  maturity  meets  the 
requirements  of  &e  applicable  program; 

(3)  The  stated  mortgage  amount 
exceeds  the  maximum  mortgage 
amounts  as  most  recently  published  in 
the  Federal  Register; 

(4)  All  documents  required  by 
paragraph  (b)  of  this  section  are 
sfibmitted: 

(5)  All  necessary  certifications  are 
made  in  accordance  with  paragraph  (b) 
of  this  section 

(6)  There  is  any  mortgage  insurance 
premium,  late  charge  or  interest  due  to 
the  Secretary;  and 

(7)  The  mortgage  was  in  default  when 
submitted  for  insurance  or,  if  submitted 
for  insurance  more  than  60  days  after 
closing,  whether  the  mortgage  shows  an 
acceptable  payment  history. 

In  aadition,  the  Secretary  is  authorized 
to  determine  if  there  is  any  information 
indicating  that  any  certification  or 
required  document  is  false,  misleading, 
or  constitutes  firaud  or 
misrepresentation  on  the  part  of  any 
party,  or  that  the  mortgage  fails  to  meet 
a  statutory  or  regulatory  requirement.  If, 
following  this  review,  &e  mortgage  is 
determined  to  be  eligible,  the  Secretary 
will  endorse  the  mortgage  for  insurance 
by  issuance  of  a  Mortgage  Insurance 
Certificate.  If  the  mortgage  is 
determined  to  be  ineligible,  the 
Secretary  will  inform  the  mortgagee  in 
writing  of  this  determination,  and 
include  the  reasons  for  the 
determination  and  any  corrective 
actions  that  may  be  taken. 

(d)  Submission  by  mortgagee  other 
than  originating  mortgagee.  If  the 
originating  mortgagee  assigns  the 
mortgage  to  another  approved  mortgagee 
before  pre-endorsement  review  under 
paragraph  (c)  of  this  section,  the 
assignee  may  submit  the  required 
documents  for  pre-endorsement  review 
in  the  name  of  the  originating 
mortgagee.  All  certifications  must  be 
executed  by  the  originating  mortgagee 
(or  its  underwriter,  if  appropriate)  The 
purchasing  mortgagee  may  pay  any 
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required  mortgage  insurance  premium, 
late  charge  and  interest. 

(e)  Post-Endorsement  review  for  Direct 
Endorsement  Following  endorsement 
for  insurance,  the  Secretary  may  review 
all  documents  required  by  paragraph  (b) 
of  this  section.  If,  following  this  review, 
the  Secretary  determines  that  the 
mortgage  does  not  satisfy  the 
requirements  of  the  Dir^  Endorsement 
program,  the  Secretary  may  place  the 
mortgagee  on  Direct  ^dorsement 
probation,  or  terminate  the  authority  of 
the  mortgagee  to  participate  in  the 
Direct  Endorsement  program  pursuant 
to  §  203.3(d),  or  refer  the  matter  to  the 
Mortgagee  Review  Board  for  action 
pursuant  to  part  25  of  this  title. 

35.  In  §  203.258,  paragraph  (c) 
introductory  text,  paragraph  (c)(2), 
paragraph  (d)  introductory  text,  and 
paragraphs  (d)(2)  and  (e)  are  revised  to 
read  as  follows; 

§203.258  Substitute  mortgagors. 
***** 

(c)  Applicability-current  mortgages. 
Paragraph  (b)  of  mis  section  applies  to 
the  Commissioner’s  approval  of  a 
substitute  mortgagor  only  if  the 
mortgage  executed  by  the  original 
mortgagor  was  insured: 
***** 

(2)  In  accordance  with  the  Direct 
Endorsement  program,  where  the 
approved  imderwriter  of  the  mortgagee 
signed  the  appraisal  report  or  master 
appraisal  report  for  the  property  on  or 
after  December  15, 1989,  but  before 
December  15, 1989,  or 
***** 

(d)  Applicability — earlier  mortgages. 
If  the  mortgage  was  insured: 

***** 

(2)  In  accordance  with  the  Direct 
Endorsement  program,  where  the 
approved  imderwriter  of  the  mortgagee 
signed  the  appraisal  report  or  master 
appraisal  report  for  the  property  on  or 
after  February  5, 1988,  but  before 
December  15, 1989,  or 
***** 

(e)  Direct  endorsement  Mortgagees 
approved  for  participation  in  the  Direct 
Endorsement  program  under  §  203.3 
may,  subject  to  limitations  established 
by  the  Commissioner,  themselves 
approve  an  appropriate  substitute 
mortgagor  under  this  section  for 
mortgages  which  they  own  or  service, 
and  ne^  not  obtain  further  specific 
approval  from  the  Commissioner. 
***** 

36.  In  §  203.415,  paragraph  (b)  is 
revised  to  read  as  follows; 

§203.415  DeUveryofcertiflcatoofclalm. 


(b)  If  the  mortgage  was  accepted  for 
insiirance  pursuant  to  a  commitment 
issued  on  or  after  September  2, 1984,  or 
under  the  Direct  Endorsement  or 
Coinsurance  programs,  no  certificate  of 
claim  shall  be  issued. 

37.  Section  203.441  is  revised  to  read 
as  follows: 

§203.441  Insurance  of  loan. 

Under  compliance  with  the 
commitment,  or  as  provided  in 
§  203.255(b)  with  respects  to  mortgages 
processed  imder  the  Direct  Endorsement 
program,  the  Commissioner  shall  insure 
the  loan  evidencing  the  insurance  by  the 
issuance  of  an  insurance  certificate 
which  will  identify  the  regulations 
imder  which  the  loan  is  insured  and  the 
date  of  insurance. 

38.  Section  203.479  is  revised  to  read 
as  follows: 

§203.479  Dabantura  Intsrast  rata. 

Debentures  shall  bear  interest  from 
the  date  of  issue,  payable  semiannually 
on  the  first  day  of  January  and  the  first 
day  of  July  of  each  year  at  the  rate  in 
effect  as  of  the  date  the  commitment 
was  issued,  or  as  of  the  date  the  loan 
was  endorsed  for  insurance,  whichever 
rate  is  higher.  The  applicable  rates  of 
interest  will  be  published  twice  each 
year  as  a  notice  in  the  Federal  Register. 

39.  Section  203.499  is  revised  to  read 
as  follows: 

§  203.499  Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
part,  but  such  amendment  shall  not 
adversely  affect  the  interests  of  a 
mortgagee  under  the  contract  of 
insurance  on  any  mortgage  or  loan 
already  insured,  and  shall  not  adversely 
affect  the  interest  of  a  mortgagee  on  any 
mortgage  or  loan  to  be  insured  for  which 
either  the  Direct  Endorsement 
mortgagee  has  approved  the  mortgagor 
and  all  terms  and  conditions  of  the 
mortgage  or  loan  or  the  Secretary  has 
issued  a  firm  commitment.  In  addition, 
such  amendment  shall  not  adversely 
affect  the  eligibility  of  specific  property 
if  such  property  is  covered  by  a 
conditional  commitment  issued  by  the 
Secretary,  a  certificate  of  reasonable 
value  issued  by  the  Secretary  of 
Veterans  Affairs,  or  an  appraisal  report 
approved  by  a  Direct  Endorsement 
\mderwriter. 

40.  In  §  203.502,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  203.502  Responsibility  for  servicing. 

(a)  After  January  10. 1994,  servicing  of 
insured  mortgages  must  be  performed 
by  a  mortgagee  that  is  approved  by  HUD 


to  service  insured  mortgages,  except  as 
provided  in  §  204.5  of  tUs  diapter.  The 
servicer  must  fully  discharge  the 
servicing  responsibilities  of  the 
mortgagee  as  outlined  in  this  part.  The 
mortgagee  shall  remain  fully  responsible 
to  the  Secretary  for  proper  servicing, 
and  the  actions  of  its  servicer  shall  be 
considered  to  be  the  actions  of  the 
mortgagee.  The  servicer  also  shall  be 
fully  responsible  to  the  Secretary  for  its 
actions  as  a  servicer. 
***** 

PART  204>-COINSURANCE 

41.  The  authority  citation  for  24  part 
204  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  and  1715z-9; 

42  U.S.C.  3535(d). 

42.  Section  204.1  is  revised  to  read  as 
follows: 

§204.1  Croaa^eferonce. 

All  of  the  provisions  of  subpart  A, 
part  203  of  this  chapter  concerning 
eligibility  requirements  of  mortgages 
tmder  section  203(b)  of  the  National 
Housing  Act  apply  to  mortgages, 
covering  one-  to  four-family  dwellings, 
to  be  insured  imder  section  203(b) 
pursuant  to  the  coinsurance  authority  of 
section  244  of  the  National  Housing  Act 
except  the  following  sections  of  this 
title; 

203.1  Underwriting  procedures. 

203.3  Approval  of  mortgages  for  Direct 
Endorsement. 

203.5  Direct  Endorsement  process. 

203.7  Commitment  process. 

203.18  (c),  (d),  and  (e)  Maximum  mortgage 
amounts. 

203.43  Eligibility  of  miscellaneous-type 
mortgages. 

203.43a  Eligibility  of  mortgages  covering 
housing  in  certain  neighborhoods. 
203.43b  Eligibility  of  mortgages  covering 
housing  intended  for  seasonal 
occupancy. 

203.43h  Eligibility  of  mortgages  on  Indian 
land  insured  pursuant  to  section  248  of 
the  National  Housing  Act. 

203.43i  Eligibility  of  mortgages  on 

Hawaiian  home  lands  insured  pursuant 
to  section  247  of  the  National  Housing 
Act. 

203.43)  Eligibility  of  mortgages  on 

Allegheny  Reservation  of  Seneca  Nation 
of  Indians. 

203.44  Eligibility  of  open-end  advances. 
203.50  Eligibility  of  rehabilitation  loans. 

43.  In  §  204.2,  paragraph  (a) 
introductory  text,  paragraphs  (a)(1), 
(a)(5)  and  (b)(1)  are  revised  to  read  as 
follows: 

§  204.2  Approval  of  coinsuring 
mortgagaas. 

(a)  A  mortgagee  approved  under 
§  202.14  of  this  chapter  and  meeting  the 
following  special  requirements  may  be 
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approved  as  a  coinsuring  mortgagee 
under  this  part: 

(1)  It  shall  have  a  net  worth  as 
required  by  §  202.12(n)  of  this  chapter; 

*  •  •  *  * 

(S)  It  shall  file  with  the  Commissioner 
similar  aimual  audits  within  90  days  of 
the  closing  of  its  fiscal  year  so  long  as 
its  approval  as  a  coinsuring  mortgagee 
continues; 

•  *  •  •  • 

(b)*  *  * 

(1)  Failure  to  maintain  the  required 
net  worth; 

•  *  ft  •  * 

PART  206--HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

44.  The  authority  citation  for  24  CFR 
part  206  continues  to  read  as  follows: 

Authority;  12  U.S.C.  1715b,  17152-20;  42 
U.S.C  S35(d). 

45.  In  §  206.9.  paragraph  (b)  is  revised 
to  read  as  follows: 

§206.9  Eligible  mortgagees. 

(a)  *  •  * 

(b)  Hud  approved  mortgagees.  Any 
mortgagee  authorized  under  paragraph 
(a)  of  tUs  section  and  approved  under 
part  202  of  this  chapter,  except  an 
investing  mortgagee  approved  under 

§  202.16  of  this  chapter,  is  eligible  to 
apply  for  insurance.  A  mortgagee 
approved  imder  §  202.13,  §202.14, 

§  202.16,  or  §  202.17  of  this  chapter  may 
purchase,  hold  and  sell  mortgages 
insured  under  this  part  without 
additional  approval. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

46.  The  authority  citation  for  24  CFR 
part  207  continues  to  read  as  follows; 

Authority:  12  U.S.C.  1701z-ll(e).  1713  and 
1715b;  42  U.S.C.  3S35(d). 

47.  Section  207.22  is  revised  to  read 
as  follows: 

§207.22  Qualifications  of  lenders. 

The  provisions  of  §§  202.11  to  202.14 
and  §§  202.16  to  202.19  of  this  chapter 
shall  govern  the  eligibility, 
qualifications  and  requirements  of 
mortgagees  under  this  subpart. 

48.  A  new  §  207.263  is  added  to  read 
as  follows: 

§  207 JI63  Responsibility  for  servicing. 

After  January  10, 1994,  servicing  of 
insured  mortgages  must  be  performed 
by  a  mortgagee  which  is  approved  by 
HUD  to  service  insured  mortgages. 


PART  213-COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

49.  The  authority  citation  for  24  CFR 
part  213  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b  and  1715e;  42 
U.S.C  3535(dl. 

50.  Section  213.39  is  revised  to  read 
as  follows: 

§213.39  Qualifieatlons. 

The  provisions  of  §§  202.11  through 
202.14  and  202.16  through  202.19  shall 
apply  and  govern  the  eligibility, 
qualifications  and  requirements  of 
mortgagees  end  lenders  under  this 
subpait 

51.  Section  213.502  is  revised  to  read 
as  follows: 

§213.502  Qualification  of  Iwutora. 

The  provisions  of  §§  202.11  through 
202.14  and  202.16  through  202.19  of 
this  chapter  shall  govern  the  eligibility, 
qualifications  and  requirements  of 
mortgagees  under  this  subpart. 

§§213J04  and  213.505  [Removed  and 
Reaarved]. 

52.  Sections  213.504  and  213.505  are 
removed  and  reserved,  and  the 
undesignated  centerhead  under  subpart 
C,  entiUed  "Application  and 
Commitment,’’  and  §  213.503  are 
revised  to  read  as  follows: 

Application  for  Insurance 

§  213.503  Proceesing  for  insurance. 

Mortgages  under  this  part  213  shall  be 
process^  by  approved  mortgages  and 
insured  by  Uie  Secretary  through  the 
Direct  Endorsement  procedure  at  part' 
203  of  this  chapter,  unless  otherwise 
determined  by  the  Secretary. 

53.  In  §  213.510,  paragraph  (a)  is 
revised  to  read  as  follows: 

§213.510  Mortgage  maturity. 

(a)  Maturity.  The  mortgage  shall  have 
a  term  of  not  more  than  30  years  from 
the  date  of  the  beginning  of 
amortization. 

ft  ft  ft  ft  ft 

54.  In  §  213.752,  paragraph  (e)  is 
redesignated  as  paragraph  (f),  and  a  new 
paragraph  (e)  is  added  to  read  as 
lolloMvs: 

§  21 3.752  Substitute  mortgagors. 

ft  ft  ft  ft  ft 

(e)  Mortgagees  approved  for 
participation  in  the  Direct  Endorsement 

f>rogram  under  §203.3  may,  subject  to 
imitations  established  by  the 
Commissioner,  themselves  approve  an 
appropriate  substitute  mortgagor  imder 
this  section  for  mortgages  which  they 
own  or  service,  and  ne^  not  obtain 


further  specific  approval  from  the 
Commissioner. 

ft  ft  ft  ft  ft 

PART  229-MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

55.  The  authority  citation  for  24  CFR 
part  220  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1713, 1715b, 
1715k:  42  U.S.C  3535(d). 

56.  In  §220.104,  the  introductory 
paragraph  and  paragraph  (a)  are  revised 
to  read  as  follows: 

§  220.1 04  Coat  certification  requiramenta. 

A  loan  for  the  improvement  of  a 
structure  which  is  used,  or  upon 
completion  of  the  improvements  will  be 
used,  as  a  dwelling  for  five-to-eleven 
families  shall  be  subject  to  the 
provisions  of  paragraphs  (a)  through  (c) 
of  this  section  as  follows: 

(a)  The  lender  shall  submit  with  the 
application  for  insurance  an  agreement 
on  a  form  prescribed  by  the 
Commissioner,  execut^  by  the 
borrower  and  the  lender,  in  which: 

(1)  The  borrower  agrees  to  execute 
upon  completion  of  the  improvements  a 
certificate  of  the  actual  cost  of  the 
improvements. 

(2)  The  borrower  and  the  lender  agree 
that  if  the  actual  cost  of  the 
improvements  is  less  then  the  amount 
authorized  in  the  approval  by  the  Direct 
Endorsement  underwriter,  the  amount 
of  the  loan  shall  not  exceed  the  actual 
cost  of  the  improvements,  and  that  the 
eunount  of  the  loan  shall  be  further 
adjusted  to  the  lowest  $50  multiple 
where  the  amount  is  not  in  excess  of 
$12,000  or  adjusted  to  the  lowest  $100 
multiple  where  the  amount  exceeds 
$12,000. 

ft  ft  ft  ft  ft 

57.  In  §220.105,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  220.1 05  Use  of  proceeds. 

ft  ft  ft  ft  ft 

(c)  The  structure  in  connection  with 
which  the  improvements  are  to  be  made 
shall: 

(1)  Constitute  a  structure  which  is 
used  or  will  be  used  upon  completion 
of  the  improvements,  primarily  for 
residential  purposes  by  not  more  than 
eleven  families;  and 

(2)  Have  been  constructed  not  less 
than  ten  years  prior  to  the  date  of  the 
loan  unless,  as  determined  by  the 
Commissioner,  the  proceeds  of  the  loan 
are  or  will  be  used  primarily  for  major 
structural  improvements,  or  to  corr^ 
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defects  which  are  not  known  at  the  time 
of  the  completion  of  the  structure  or 
which  were  caused  by  fire,  flood, 
windstorm  or  other  casualty. 

58.  Section  220.253  is  reused  by 
redesignating  paragraph  (e)  as  paragraph 
(f),  and  adding  a  new  paragraph  (e)  to 
read  as  follows: 

1220.253  Substitute  mortgagors. 
***** 

(e)  Mortgagees  approved  for 
participation  in  the  Direct  Endorsement 

firogram  imder  §  203.3  may,  subject  to 
imitations  established  by  the 
Commissioner,  themselves  approve  an 
appropriate  substitute  mortgagor  under 
this  section  for  mortgages  which  they 
own  or  service,  and  neii^  not  obtain 
further  specific  approval  fivm  the 
Commissioner. 

***** 

59.  Section  220.563  is  revised  to  read 
as  follows; 

§220.563  Eligible  lenders. 

Lenders  meeting  the  applicable 
eligibility  qualifications  and 
requirements  contained  in  §§  202.11 
through  202.14  or  §  202.16  of  this 
chapter  shall  be  eligible  for  insurance  of 
project  improvement  loans  under 
§  220.550  et  seq. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

60.  The  authority  citation  for  24  CFR 
part  221  continues  to  read  as  follows: 

Authority:  12  U.S.C  1707(a).  1715b,  and 
17157;  42  U.S.C.  3535(d). 

61.  Section  221.30  is  revised  to  read 
as  follows: 

§221.30  Maturity  of  mortgage. 

The  mortgage  shall  provide  for 
complete  amortization  over  a  term  of 
not  more  than  30  years  from  the  date 
the  beginning  of  amortization. 

62.  Section  221.32  is  revised  to  read 
as  follows: 

§221.32  Beginning  of  payments  on 
mortgage. 

The  mortgage  shall  provide  for 
payments  to  principal  and  interest  to 
begin  not  later  than  the  first  day  of  the 
month  following  60  days  from  the  date 
the  mortgage  is  execute  (or  the  date  a 
construction  mortgage  is  converted  to  a 
permanent  mortgage,  if  applicable). 

63.  In  §  221.70,  paragrapn  (a)(2)  is 
revised  to  read  as  follows: 

§221.70  Applicability. 

(a)  *  *  • 

(2)  In  accordance  with  the  Direct 
Endorsement  program  described  in 
§  203.5  of  this  chapter,  if  the  approved 


underwriter  of  the  mortgagee  signs  the 
appraisal  Report  or  the  Master  Appraisal 
Report  for  the  property  on  or  after 
September  24, 1990. 

*  •  *  •  • 

64.  In  §  221.252,  paragraph  (e)  is 
revised  to  read  as  follows: 

§221.252  Substituta  mortgagors. 
***** 

(e)  Mortgagees  approved  for 
participation  in  the  Direct  Endorsement 
program  tmder  §  203.3  of  this  chapter 
may,  subject  to  limitations  established 
by  the  Commissioner,  themselves 
approve  an  appropriate  substitute 
mortgagor  under  ^e  section  and  need 
not  obtain  further  specific  approval 
firom  the  Commissioner. 
***** 

65.  Section  221.528  is  revised  to  read 
as  follows: 

§  221 .528  Qualification  of  landars. 

The  provisions  of  §§  202.11  through 

202.19  of  this  chapter  shall  govern  the 
eligibility,  qualifications  and 
requirements  of  mortgagees  under  this 
subpart. 

66.  In  §  221.770,  the  first  sentence  is 
revised  to  read  as  follows; 

§221.770  Aaaignmant  option. 

A  mortgagee  holding  a  conditional  or 
firm  commitment  issued  on  or  before 
November  30, 1983  (or,  in  the  Direct 
Endorsement  program,  a  property 
appraisal  report  signed  by  the 
mortgagee’s  approved  underwriter  on  or 
before  November  30, 1983)  has  the 
option  to  assign,  transfer  and  deliver  to 
the  Commissioner  the  original  credit 
instrument  and  the  mortgage  seciuing  it, 
provided  that  the  mortgage  is  not  in 
default  at  the  expiration  of  20  years 
hum  the  date  of  final  endorsement  of 
the  credit  instrument.  *  *  * 

PART  222— SERVICEPERSON’S 
MORTGAGE  INSURANCE 

67.  The  authority  citation  for  24  CFR 
part  222  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715m:  42 
U.S.C  3535(d). 

68.  Id*  §  222.254,  paragraph  (e)  is 
revised  to  read  as  follows: 

§222J254  Substitute  mortgagors. 
***** 

(e)  Mortgagees  approved  for 
participation  in  the  Direct  Endorsement 
program  under  §  203.3  of  this  chapter 
may,  subject  to  limitations  established 
hy  the  Commissioner,  themselves 
approve  an  appropriate  substitute 
mortgagor  under  tnis  section  and  need 


not  obtain  further  sperdfic  approval 
fiorn  the  Commissioner. 

***** 

PART  226-ARMED  SERVICES 
HOUSING-CIVIUAN  EMPLOYEES 
[SEC.  809] 

69.  The  authority  citation  for  24  CFR 
part  226  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b.  1748f,  1748b- 
1;  42  U.S.C  3535(d). 

70.  Section  226.252  is  revised  by 
redesignating  paragraph  (e)  as  paragraph 
(f),  and  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

§226.252  Substitute  mortgagors. 
***** 

(e)  Direct  endorsement.  Mortgagees 
approved  for  participation  in  the  Direct 
^dorsement  program  imder  §  203.3 
may,  subject  to  limitations  established 
by  the  Commissioner,  themselves 
approve  an  appropriate  substitute 
mortgagor  under  Uiis  section  for 
mortgages  which  they  own  or  service, 
and  need  not  obtain  further  specific 
approval  from  the  Commissioner, 
***** 

PART  227— ARMED  SERVICES 
HOUSING— IMPACTED  AREAS  [SEC. 
810] 

71.  The  authority  citation  for  24  CFR 
part  227  continues  to  read  as  follows: 

Authority:  12  U.S.C,  1715b.  1748f,  1748h- 
z;  42  U.S.C.  3535(d). 

72.  In  §  227.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§227.1  Croas*r«ferenc8. 

(a)  General.  All  of  the  provisions  of 
§§  202.11  to  202.14,  and  §§  202.16  to 

202.19  of  this  chapter  shall  govern  the 
eligibility,  qualifications  and 
requirements  of  mortgagees  under  this 
subpart. 

***** 

73.  In  §  227.501,  paragraph  (a)  is 
revised  to  read  as  follows; 

§227.501  Cross-reference. 

(a)  General.  All  of  the  provisions  of 
§§  202.11  to  202.14,  and  §§  202.16  to 

202.19  of  this  chapter  shall  govern  the 
eligibility,  qualifications  and 
requirements  of  mortgagees  under  this 
subpart. 

***** 

74.  Section  227.545  is  revised  to  read 
as  follows: 

§227.545  Maximum  term. 

The  mortgage  shall  come  due  on  the 
first  day  of  a  month  and  shall  have  a 
term  of  not  more  than  30  years  frem  the 
date  of  the  begiiming  of  amortization. 


of 
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PART  233— EXPERIMENTAL  HOUSING 
MORTGAGE  INSURANCE 

75.  The  authority  citation  for  24  CFR 
part  233  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  171Sx;  42 
U.S.C  3535(d). 

1233.5  [AnwndMq 

76.  Section  233.5  is  amended  by 
removing  paragraphs  (a)(5)  and  (a)(6). 

PART  234— CONDOMINIUM 
OWNERSHIP  MORTGAGE  INSURANCE 

77.  The  authority  citation  for  24  CFR 
part  234  continues  to  read  as  fbllovra: 

Authority:  12  U.S.C.  1707(a).  1715b  and 
1715y:  42  U.S.C.  3535(d). 

78.  Section  234.5  is  revised  to  read  as 
follows: 

§234.5  QuatWcatlon  of  lenders. 

The  provisions  of  §§  202.11  through 
202.19  of  this  chapter  shall  govern  the 
eligibility,  qualifications  and 
requirements  of  mortgagees  tmder  this 
subpart. 

§§234.11  *06  234.12  [Removed  and 
Reserved] 

79.  Sections  234.11  and  234.12  are 
removed  and  reserved,  and  the 
imdesignated  center  heading  under 
subpart  A  entitled  “Application  and 
Commitment”  and  §  234.10  are  revised 
to  read  as  follows: 

Application  for  Insurance 

§234.10  Processing  for  hrsurance. 

Mortgages  imder  this  part  234  shall  be 
processed  by  approved  mortgagees  and 
insured  by  ^e  Secretary  throu^  the 
Direct  Endorsement  procedure  at  Part 
203  of  this  chapter,  unless  otherwise 
determined  by  the  Secretary. 

80.  Section  234.16,  paragraph  (a)  is 
revised  to  read  as  follows: 

§234.16  CsrUfieaSa  of  nondiscrimination 
by  the  mortgagor. 

***** 

(a)  That  neither  he,  nor  anyone 
authorized  to  act  for  him,  will  refuse  to 
sell  or  rent,  after  the  making  of  a 
bonafide  offer,  or  refuse  to  negotiate  for 
the  sale  or  rental  of,  or  otherwise  make 
tmavailable  or  deny  the  dwelling  to  any 
person  because  of  race,  color,  religion, 
national  origin,  familial  status  (except  as 
provided  by  law),  or  handicap. 
***** 

81.  Section  234.17  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  and 
by  revising  paragraphs  (a)  and  (b)  to 
read  as  follows: 


§234.17  Mortgagor  and  mortgaga* 
raquiramants  for  maintaintng  flo^ 

Inauranoa  oovsraga. 

(a)  If  the  mortgage  is  to  cover  property 
that: 

(1)  Is  located  in  an  area  designated  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  a  flood  plain  area 
having  special  flood  hazards,  or 

(2)  k  c^erwise  determined  by  the 
Commissioner  to  be  subject  to  a  flood 
hazard:  and  if  flood  insurance  under  the 
National  Flood  Insurance  Pit^ram 
(NFIP)  is  available  with  respect  to  such 
property,  the  mortgagor  and  mortgagee 
shall  be  obligated,  by  a  special 
condition  to  be  included  in  the 
mortgage  insurance  commitment,  to 
obtain  and  to  maintain  NFIP  flood 
insurance  coverage  on  the  property 
during  such  time  as  the  mortgage  is 
insured. 

(b)  No  mortgage  shall  be  insxired 
which  covers  property  located  in  an 
area  that  has  been  identified  by  FEMA 
as  having  special  flood  hazards  unless 
the  community  in  which  the  area  is 
situated  is  participating  in  the  National 
Flood  Insurance  Program,  and  such 
insurance  is  obtained  by  the  mortgagor. 
Such  requirement  for  flood  insurance 
shall  be  eKective  July  1, 1975,  or  one 
year  after  the  date  of  notification  by 
FEMA  to  the  chief  executive  officer  of 
a  flood  prone  commxmity  that  such 
commimity  has  been  identified  as 
having  special  flood  hazards,  whichever 
is  later. 

(c)  The  flood  insurance  shall  be 
maintained  during  such  time  as  the 
mortgage  is  insur^  in  an  amount  at 
least  equal  to  either  the  outstanding 
balance  of  the  mortgage,  less  estimated 
land  costs,  or  the  maximum  amount  of 
NFIP  insurance  available  with  respect  to 
the  property,  whichever  is  less. 

(a)  The  maintenance  of  flood 
insurance  coverage  on  the  project  by  the 
condominium  association  will  satisfy 
the  requirements  of  this  section  if  such 
coverage  protects  the  interest  of  the 
mortgagor  in  the  family  unit.  For  this 
purpose  the  interest  of  the  mortgagor  is 
de^ed  as  insurance  coverage  equal  to 
the  replacement  cost  of  the  proj^  less 
land  costs. 

82.  In  §  234.25,  paragraphs  (c)(2)  and 
(c)(4)  are  revised  to  read  as  follows: 

§234.25  Mortgage  provisions. 
***** 

(c)*  *  • 

(2)  Have  a  term  of  not  more  than  30 
years  horn  the  date  of  the  beginning  of 
amortization. 

***** 

(4)  Provide  for  payments  to  principal 
and  interest  to  b^n  not  later  than  the 
first  day  of  the  month  following  60  days 


from  the  date  the  mortgage  is  executed 
(or  the  date  a  construction  mortgage  is 
converted  to  a  permanent  mortgage,  if 
applicable). 

***** 

83.  In  §  234.85,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§234.85  Applicability. 

(a)*  •  * 

(2)  In  accordance  with  the  Direct 
Endorsement  program  described  in 
§  203.5  of  this  chapter,  if  the  approved 
underwriter  of  the  mortgage  signs  the 
Appraisal  Report  or  Master  Appraisal 
Report  for  the  property  on  or  after 
September  24, 1990. 
***** 

84.  Section  234.249  is  revised  to  read 
as  follows: 

§  234.249  Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
part,  but  such  amendment  shall  not 
adversely  affect  the  interests  of  a 
mortgagee  under  the  contract  of 
insurance  on  any  mortgage  or  loan 
already  insured,  and  shall  not  adversely 
afreet  the  interest  of  a  mortgagee  on  any 
mortgage  or  loan  to  be  insured  on  whi^ 
either  the  Direct  Endorsement 
mortgagee  has  approved  the  mortgagor 
and  ^1  terms  and  fxinditions  of  the 
mortgage  or  loan  or  the  Secretary  has 
issued  a  firm  commitment.  In  addition, 
such  amendment  shall  not  adversely 
affect  the  eligibility  of  specific  property 
is  such  property  is  covered  by  a 
conditional  commitment  issued  by  the 
Secretary,  a  certificate  of  reasonable 
value  issued  by  the  Secretary  of 
Veterans  Affairs,  or  an  appraisal  report 
approved  by  a  Direct  Endorsement 
underwriter. 

85.  In  §  234.256,  paragraph  (e)  is 
revised  to  read  as  follows: 

§234.256  Substitute  mortgagors. 
***** 

(e)  Mortgagees  approved  for 
participation  in  the  Direct  Endorsement 
program  under  §  203.3  may  thenrselves 
approve  an  appropriate  substitute 
mortgagor  imder  this  section  and  need 
not  obtain  further  specific  approval 
from  the  Commissioner. 
***** 

PART  237— SPECIAL  MORTGAGE 
INSURANCE  FOR  LOW  AND 
MODERATE  INCOME  FAMILIES 

86.  The  authority  citation  for  24  CFR 
part  237  continues  to  read  as  follows: 

Authority.  12  U.S.a  1709. 1715b.  1715s- 
2;  42  U.S.C.  3S3S(d). 
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87.  Section  237.5  is  revised  to  read  as 
follows: 

1237.5  CroatH’efaranoe. 

To  be  eligible  for  insurance  under  this 
subpart,  a  mortgage  must  meet  all  of  the 
ehgibility  requirements  for  insurance 
under  pent  203,  subpart  A  of  this 
chapter;  or  under  part  220,  subpart  A  of 
this  chapter,  or  under  part  221,  subpart 
A  of  this  chapter,  or  under  part  234, 
subpart  A  of  this  chapter,  except  that  in 
addition  to  meeting  such  eligibility 
requirements,  the  mortgage  must  meet 
comply  with  the  specim  requirements  of 
this  subpart.  Mortgages  and  loans 
processed  under  the  Direct  Endorsement 
program  described  in  §  203.5,  mortgages 
insured  on  Hawaiian  home  lands  or 
Indian  land  pursuant  to  section  247  or 
248  of  the  National  Housing  Act,  or 
mortgages  insured  under  section  203(b) 
of  the  Act  as  modified  by  section  203(q). 
are  not  eligible  under  this  subpart.  For 
restrictions  against  approving  mortgage 
insurance  for  a  certain  category  of  newly 
legalized  alien,  see  part  49  of  this 
d^pter. 

PART  240-4IIORTGAGE  INSURANCE 
ON  LOANS  FOR  FEE  TITLE 
PURCHASE 

88.  The  authority  citation  for  24  CFR 
part  240  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715Z-5;  42 
U.S.C  353S(d). 

89.  In  §  240.16,  paragraph  (b)(4)  is 
revised  to  read  as  follows: 


1240.16  Mortgage  provieione. 

*  *  •  •  • 

(b)*  *  * 

(4)  Provide  for  payments  to  principal 
and  interest  to  be^  not  later  than  the 
first  day  of  the  month  following  60  days 
bum  the  date  the  mortgage  is  executed 
(or  the  date  a  construction  mortgage  is 
converted  to  a  permanent  mortgage,  if 
applicable). 

***** 

PART  241— SUPPLEMENTARY 
RNANCING  FOR  INSURED  PROJECT 
MORTGAGES 

90.  The  authority  citation  for  24  CFR 
part  241  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  17Sz-6;  42 
U.S.C  3S35(d). 

91.  Section  241.40  is  revised  to  read 
as  follows:' 

f  241.40  Eligible  lenders. 

Lenders  meeting  the  applicable 
eligibility  qualifications  and 
requirements  contained  in  §§  202.11 
through  202.14  or  202.16  of  this  chapter 
shall  be  eligible  for  insurance  of  project 
improvement  loans  imder  this  subp^. 

92.  Section  241.1040  is  revised  to  read 
as  follows: 

1241.1040  Eligible  lenders. 

Lenders  meeting  the  applicable 
eligibility  qualifications  and 
requirements  contained  in  §§  202.11  « 
through  202.14  or  202.16  of  this  chapter 
are  eligible  for  insurance  of  equity  loans 
imder  this  subpart. 


PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

93.  The  authority  citation  fw  24  CFR 
part  242  continues  to  read  as  follows: 

Authority:  12  U.S.C  171Sb.  1715ii(0. 
1715S-7;  42  U.S.C  3535(d). 

04.  Section  242.25  is  revised  to  read 
as  follows: 

1242.25  EMgtole  mortgagees. 

The  provisions  of  §§  202.11  through 
202.14  and  §§  202.16  through  202.19 
shall  govern  the  eligibility, 
qualifications,  and  requirements  of 
mortgages  under  this  subpart. 

PART  244— MORTGAGE  INSURANCE 
FOR  GROUP  PRACTICE  FACILITIES 
[TITLE  Xq 

95.  The  authority  citation  for  24  CFR 
part  244  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b.  1749aaa-5;  42 
U.S.C  3535(d). 

96.  Section  244.25  is  revised  to  read 
as  follows: 

124425  Qualifications  for  lenders. 

The  provisions  of  §§  202.11  through 
202.14  and  §§  202.16  through  202.19  of 
this  chapter  shall  govern  the  eligibility, 
qualifications  and  requirements  of 
mortgagees  under  this  subpart 
Dated:  November  13, 1992. 
lack  Kemp, 

Secretary. 

[FR  Doc.  92-29524  Filed  12-6-92;  8:45  am] 
aajJNQ  cooe  aaio-as-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  ParU  201, 310, 341,  and  369 

[DockM  No.  76N-052H] 

RIN  0905-AA06 

Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  for 
Over-ths-Countsr  Human  Use;  Final 
Monograph  for  OTC  Antihistamine 
Drug  Products 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  in  the  form  of  a  final  monograph 
establishing  conditions  under  which 
over-the-counter  (OTC)  antihistamine 
drug  products  (drug  products  used  for 
the  relief  of  the  symptoms  of  hay  fever 
and  upper  respiratory  allergies  (allergic 
rhinitis))  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
FDA  is  issuing  this  final  rule  after 
considering  public  comments  on  the 
agency’s  proposed  regulation,  which 
was  issued  in  the  form  of  a  tentative 
final  monograph,  and  all  new  data  and 
information  on  antihistamine  drug 
products  that  have  come  to  the  agency’s 
attention.  Also,  this  final  rule  amends 
the  regulation  that  lists  nonmpnograph 
active  ingredients  by  adding  diose  OTC 
antihistamine  ingredients  that  have 
been  found  to  be  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded  and  were  not  previously 
listed  in  the  regulation.  This  final 
monograph  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

EFFECTIVE  DATE:  December  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  9, 1976 
(41  FR  38312),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)),  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  drug  products,  together 
with  the  recommendations  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Drug  Products  (Cough- 
Cold  Panel),  which  was  the  advisory 
review  panel  responsible  for  evaluating 


data  on  the  active  ingredients  in  these 
drug  classes.  Interested  persons  were 
invited  to  submit  comments  by 
December  8, 1976.  Reply  comments  in 
response  to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
January  7, 1977. 

In  accordance  with  §  330.10(a)(10), 
the  data  and  information  considered  by 
the  Panel  were  put  on  display  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857,  after  deletion  of  a 
small  amount  of  trade  secret 
information. 

The  agency’s  proposed  regulation,  in 
the  form  of  tentative  final  monographs 
for  OTC  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic  drug 
products,  was  issued  in  the  following 
segments:  anticholinergics  and 
expectorants,  bronchodilators, 
antitussives,  nasal  decongestants, 
antihistamines,  and  combinations.  The 
fifth  segment,  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  was  published  in  the  Federal 
Register  of  January  15, 1985  (50  FR 
2200).  Interested  persons  were  invited 
to  file  by  May  15, 1985,  written 
comments,  objections,  or  requests  for 
oral  hearing  before  the  Commissioner  of 
Food  and  Dnigs  regarding  the  proposal. 
Interested  persons  were  invited  to  file 
comments  on  the  agency’s  economic 
impact  determination  by  May  15, 1985. 
New  data  could  have  been  submitted 
until  January  15, 1986,  and  comments 
on  the  new  data  until  March  17, 1986. 

In  this  tentative  final  monograph,  the 
agency  acknowledged  a  need  to  evaluate 
new  data  and  information  concerning 
doxylamine  succinate  and  birth  defects 
(50  FR  2200  at  2202).  This  information 
arose  after  the  Cough-Cold  Panel 
recommended  that  doxylamine 
succinate  be  generally  recognized  as 
safe  and  effective  as  an  OTC 
antihistamine  (41  FR  38312  at  38419).  In 
the  Federal  Register  of  August  24, 1987 
(52  FR  31892),  FDA  published  a  notice 
of  proposed  rulemaking  on  OTC 
antihistamine  drug  products  that 
amended  the  tentative  final  monograph 
that  was  published  on  January  15, 1985 
to  include  chlorcyclizine  hydrochloride 
and  doxylamine  succinate  as  Category  I 
OTC  antihistamine  active  ingredients 
and  to  revise  the  proposed  dosage  for 
triprolidine  hydrochloride.  Interested 
persons  were  invited  to  file  by  October 
23, 1987,  written  comments,  objections, 
or  requests  for  oral  hearing  before  the 
Commissioner  of  Food  and  Drugs 
regarding  the  proposal.  Interested 
persons  were  invited  to  file  comments 
on  the  agency’s  economic  impact 
determination  by  December  22, 1987. 


New  data  could  have  been  submitted 
until  August  24, 1988,  and  comments  on 
the  new  data  until  October  25, 1988.  No 
comments  were  received  concerning 
chlorcyclizine  hydrochloride  or 
triprolidine  hydrochloride.  Therefore, 
final  agency  action  on  chlorcyclizine 
hydrochloride  and  triprolidine 
hydrochloride  occurs  with  the 
publication  of  this  final  monograph, 
which  is  a  final  rule  establishing  a 
monograph  for  OTC  antihistamine  drug 
products. 

With  regard  to  doxylamine  succinate, 
the  agency  received  a  technical  report 
concerning  a  2-year  carcinogenicity  and 
chronic  toxicity  study  of  doxylamine 
succinate  in  Fischer  344  rats  and 
B6C3F1  mice  that  was  conducted  by  the 
National  Center  for  Toxicological 
Research  (NCTR)  under  the  auspices  of 
the  National  Toxicology  Program  (NTP) 
(Ref.  1).  The  study  was  prompted  by  the 
National  Cancer  Institute’s  finding  that 
methapyrilene,  a  similar  antihistamine, 
is  a  potent  liver  carcinogen  in  the  rat. 
The  data  on  methapyrilene  are  on  file  in 
’  the  Dockets  Management  Branch 
(address  above)  under  Docket  No.  75N- 
0244  and  have  been  published  (Ref.  2). 

In  the  NCTR  study  (Ref.  1), 
doxylamine  succinate  was 
administered,  ad  libitum,  as  an 
admixture  in  the  feed  to  male  and 
female  rats  at  dose  levels  of  0,  500, 
1,000,  or  2,000  parts  per  million  (ppm) 
for  2  years.  Mice  of  both  sexes  received 
food  containing  dose  levels  of  0, 190, 
375,  or  750  ppm.  Each  group  contained 
48  weanling  animals  per  sex;  the 
animals  were  scheduled  for  sacrifice  at 
the  end  of  104  weeks.  An  additional 
group  of  animals  (9  rats  and  12  mice  per 
sex)  in  each  dose  group  was  sacrificed 
at  the  end  of  65  weeks.  There  were  no 
significant  treatment-related  differences 
in  survival  in  either  rats  or  mice.  In  rats, 
the  highest  doxylamine  succinate  dose 
group  had  final  body  weights  that  were 
22.8  percent  (females)  and  8.4  percent 
(males)  lower  than  controls.  A  number 
of  nonneoplastic  lesions  was  observed 
in  rats,  including  fatty  change, 
degeneration,  and  hyperplasia  of  the 
liver  and  increased  cytoplasmic 
alteration  in  the  saUvary  glands.  In 
mice,  there  was  evidence  of 
hepatotoxicity  including  hypertrophy, 
clear  and  mixed  cell  foci,  and,  in 
females,  fatty  change.  There  also  was  a 
treatment-related  increase  in  “atypical” 
hepatocytes  in  male  mice.  Both  male 
and  female  mice  had  a  dose-related 
increase  in  thyroid  follicular  cell 
hyperplasia.  'There  was  a  significant 
positive  trend  for  increased  incidence 
with  increasing  dose  for  both 
hepatocellular  adenomas  and 
carcinomas  in  male  rats.  When  the 
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incidence  of  adenomas  and  carcinomas 
were  combined,  the  trend  test  was 
positive  (p  <  0.01)  and  the  incidence  in 
the  highest  dose  group  was  significantly 
(p  <  0.05)  increased  over  that  of 
controls.  No  treatment-related  increase 
in  neoplasms  was  found  in  female  rats. 
Although  not  statistically  significant, 
one  rat  in  each  of  the  hi^  dose  groups 
of  male  and  female  rats  was  found  to 
have  a  pineal  gland  tiimor.  Given  the 
extreme  rarity  of  this  neoplasm  in  rats, 
these  tumors  may  be  reason  for  concern 
despite  the  lack  of  a  statistically 
significant  increase.  In  mice, 
doxylamine  succinate  administration 
produced  an  increased  incidence  of 
hepatocellular  adenoma  in  both  males 
and  females.  Also,  both  male  and  female 
mice  had  a  treatment-related  increase  in 
follicular  cell  adenoma  of  the  thyroid 
gland. 

On  June  13  and  14, 1991,  the  agency's 
Pulmonary-Allergy  Drugs  Advisory 
Committee  met  to  discuss  the  results  of 
the  NCTR  study.  By  a  vote  of  five  to  one, 
the  Committee  concluded  that  the 
human  carcinogenic  potential  of 
doxylamine  is  not  likely.  The 
Committee  also  recommended  (again  by 
a  vote  of  five  to  one)  that  doxylamine 
remain  OTC  but  that  there  be  some 
warning  to  the  consumer  that  these  data 
exist  (Ref.  3).  The  agency  is  ciurently 
evaluating  the  relevance  of  the  study 
findings  to  humans  and  the  advisory 
committee's  recommendations.  The 
agency  will  publish  its  final  decision  on 
doxylamine  in  OTC  antihistamine  drug  ' 
products  in  a  future  issue  of  the  Federal 
Register.  At  this  time,  drug  products 
containing  doxylamine  succinate  as  an 
OTC  antihistamine  can  remain  in  the 
marketplace  with  the  labeling  proposed 
for  this  inmdient  in  the  tentative  final 
monograph  (52  FR  31892  at  31913  and 
31914). 

The  agency's  final  rule,  in  the  form  of 
a  final  monograph,  for  O'TC  cold,  cough, 
allergy,  bronch^lator,  and 
antiasthmatic  drug  products  is  also 
being  published  in  segments.  Because 
the  agency  has  completed  its  evaluation 
of  all  OTC  antihistamine  active 
ingredients  other  than  doxylamine 
succinate,  it  is  proceeding  at  this  time 
with  its  final  rule  for  products 
containing  these  ingredients.  Final 
agency  action  on  all  OTC  antihistamine 
drug  products,  except  those  containing 
doxylamine,  occurs  with  the  publication 
of  this  final  monograph,  whicm 
establishes  §§  341.3(g),  341.12,  341.72, 
and  341.90(e)  throu^  (q)  for  OTC 
antihistamine  drug  products  in  21  CFR 
part  341.  Combination  drug  products 
containing  antihistamine  ingredients  are 
addressed  in  the  tentative  final 
monograph  on  OTC  cough-cold 


combination  drug  products,  which  was 
published  in  the  Federal  Register  of 
August  12. 1988  (53  FR  30522).  A  final 
rule  bn  combination  drug  products 
containing  antihistamine  ingredients 
will  be  pimlished  in  a  future  issue  of  the 
Federal  Register. 

In  the  tentative  final  monograph 
published  in  the  Federal  Re^ster  of 
January  15, 1985,  the  agency  discussed 
data  submitted  in  support  of  the  use  of 
chlorpheniramine  maleate  in  treating 
the  symptoms  of  the  common  cold  and. 
based  on  those  data,  proposed  an 
indication  for  the  temporary  relief  of 
runny  nose  and  sneezing  associated 
with  the  common  cold  in  §  341.72(b)  of 
the  tentative  final  monograph  (50  FR 
2200  at  2203,  2204,  and  2216).  Recently, 
the  agency  has  been  evaluating 
applications  requesting  prescription-to- 
OTC  switch  for  drug  prc^ucts 
containing  antihistamines.  Some  have 
included  labeling  for  use  in  the  common 
cold  without  direct  support  from 
clinical  studies.  'The  requested  claim  is 
based  on  similarity  of  pharmacologic 
action  to  the  other  antihistamines 
included  in  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  in  which  the  agency  proposed 
common  cold  claims  based  on  clinical 
studies  for  chlorpheniramine  maleate 
and  the  similarity  of  pharmacologic 
action  of  all  the  other  monograph 
antihistamines  (50  FR  2216).  However, 
the  agency  has  concerns  whether  the 
pharmacologic  effects  of  older  Category 
I  ingredients  that  it  considered 
previously  as  providing  relief  of 
common  cold  symptoms  are 
characteristic  of  newer  antihistamine 
drugs.  *1116  agency  is  presently 
evaluating  whether  data  on 
chlorpheniramine  maleate  for  this  use 
should  be  extrapolated  to  other 
antihistamines  included  in  this  final 
monograph  or  any  other  antihistamines 
that  may  be  switched  from  prescription 
to  OTC  status.  Also,  the  agency  is  aware 
that  there  is  controversy  within  the 
scientific  community  as  to  whether 
antihistamines  are  effective  in  treating 
symptoms  of  the  common  cold.  Before 
completing  this  aspect  of  the 
rulemaking,  the  agency  wishes  to 
evaluate  more  recent  clinical  studies  as 
well  as  the  older  data  concerning  the 
efiectiveness  of  antihistamines  in 
treating  S)rmptoms  of  the  common  cold. 
The  agency  ^11  discuss  these  matters  in 
a  future  issue  of  the  Federal  Register. 
Thus,  the  agency  is  deferring,  at  this 
time,  a  final  conclusion  concerning  the 
use  of  antihistamines  for  the  relief  of 
sneezing  and  runny  nose  associated 
with  the  common  cold,  but  is 
publishing  its  conclusions  concerning 


the  use  of  antihistamines  for  allergic 
rhinitis. 

The  OTC  drug  procedural  regulations 
(§  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
efiectiveness  issues  that  formerly 
resulted  in  a  Category  in  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly.  FDA  is 
no  longer  using  the  terms  “Category  I*' 
(generally  recognized  as  safe  and 
efiective  and  not  misbranded), 

“Category  B"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  “Category  m"  (available  data  are 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage,  but  is 
using  instead  the  terms  “monograph 
conditions"  (old  Category  I)  and 
“nonmonograph  conditions"  (old 
Categories  n  and  ni). 

As  discussed  in  the  proposed 
regulation  for  OTC  antihistamine  drug 
piquets  (50  FR  2200),  the  agency 
advised  that  the  conditions  under  which 
the  drug  products  that  are  subject  to  this 
monograph  will  be  generally  recognized 
as  safe  and  efiective  and  not  misbranded 
(monograph  conditions)  will  be  effective 
12  months  after  the  date  of  publication 
in  the  Federal  Register.  Therefore,  on  or 
after  December  9, 1993,  no  OTC  drug 
product  that  is  subject  to  the  monograph 
and  that  contains  a  nonmonograph 
condition,  i.e.,  a  condition  that  would 
cause  the  drug  to  be  not  generally 
recognized  as  safe  and  efiective  or  to  be 
misbranded,  may  be  initially  introduced 
or  initially  delivered  for  introduction 
into  interstate  commerce  imless  it  is  the 
subject  of  an  approved  application  or 
abbreviated  application  (hereinafter 
called  application).  Further,  any  OTC 
drug  prrauct  subject  to  this  monograph 
that  is  repackaged  or  relabeled  after  the 
effective  date  of  the  monograph  must  be 
in  compliance  with  the  monograph 
regardless  of  the  date  the  product  was 
initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

In  response  to  the  proposed  rule  6md 
amended  proposed  rule  on  OTC 
antihistamine  drug  products,  10  drug 
manufacturers.  1  drug  manufacturers' 
association.  1  health  care  professional,  1 
consumer  group,  and  8  consumers 
submitted  comments.  Copies  of  the 
comments  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above).  Additional  information  that  has 
come  to  the  agency's  attention  since 
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publication  of  the  proposed  rule  and 
amended  proposed  rule  is  also  on 
display  in  the  Dockets  Management 
Branch. 

All  “OTC  Volumes’*  cited  throughout 
this  dociiment  refer  to  the  submissions 
made  by  interested  persons  piirsuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  ofAugust  9, 1972  (37 
FR 16029]  or  to  additional  information 
that  has  come  to  the  agency’s  attention 
since  publication  of  the  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch. 
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I.  THE  AGENCY’S  CONCLUSIONS  ON 
THE  COMMENTS 

•  A.  General  Comments  on  OTC 
Antihistamine  Drug  Products 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
drtm  rulemakine  proceedings. 

The  agency  addressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of 
May  11. 1972  (37  FR  9464  at  9471  to 
9472);  in  paragraph  3  of  the  preamble  to 
tbe  tentative  final  monograph  for  OTC 
antacid  drug  products,  published  in  the 
Federal  Register  of  November  12, 1973 
(38  FR  31260);  and  in  paragraph  2  of  the 
preamble  to  the  tentative  ^al 
monograph  for  OTC  cough-cold 
combination  drug  products,  pubhshed 
in  the  Federal  Register  of  August  12, 
1988  (S3  FR  30522  at  30524).  FDA 
reaffirms  the  conclusions  stated  in  those 
documents.  Court  decisions  have 
confirmed  the  agency’s  authority  to 
issue  substantive  regulations  by 
informal  rulemaking.  (See,  e.g..  National 
Nutritional  Foods  Association  v. 
Weinberger.  512  F.2d  688,  696-98  (2d 
Cir.  1975)  and  National  Association  of 
Pharmaceutical  Manufacturers  v.  FDA, 


487  F.  Supp.  412  (S.D.N.Y.  1980),  aff’d, 
637  F.2d  887  (2d  Cir.  1981).) 

2.  One  comment  contended  that 
antihistamines  are  not  efiective  in 
alleviating  the  symptoms  of  runny  nose 
or  sneezing  associated  with  the  common 
cold  and  thus  objected  to  the  agency’s 
decision  that  chlorpheniramine  is 
effective  fw  this  use  and  that  the  data 
from  the  chlorpheniramine  studies 
allow  Category  I  status  for  this  claim  to 
be  extendi  to  all  antihistamines.  The 
comment  contended  that  the  studies 
upon  which  the  agency  based  its 
decision  (Refs.  1  and  2)  are  inadequate 
"to  prove  chlorpheniramine  effective  for 
treating  colds’’  because  the  studies  do 
not  meet  the  standards  of  the  Panel. 

The  comment  described  what  it 
considered  to  be  several  major  design 
flaws  in  the  two  studies.  The  comment 
maintained  that  neither  study  carefully 
excludes  subjects  with  hay  fever  or 
other  allergies  from  its  study  group  and 
that  the  criteria  (i.e.,  "cold  symptoms 
for  at  least  24  hours,  but  not  longer  than 
48  hours")  for  diagnosis  of  colds  are 
weak.  The  comment  stated  that  because 
the  symptoms  of  hay  fever  mimic  those 
of  a  cold  and  because  antihistamines  are 
effective  in  treating  hay  fever,  careful 
exclusion  of  subjects  with  hay  fever  is 
essential  in  a  study  testing  the 
effectiveness  of  antihistamines  in 
treating  colds.  The  comment  asserted 
that  the  only  effort  made  to  exclude 
subjects  with  allergies  was  to  ask 
whether  they  had  known  allergies.  The 
comment  stated  that  althou^  the 
studies  were  conducted  in  ibe  winter,  in 
several  cases  they  began  as  early  as 
November  or  ended  as  late  as  May.  The 
comment  argued  that  both  November 
and  May  are  within  the  hay  fever  and 
allergy  seasons.  The  comment  suggested 
that  the  studies  should  have  included 
only  victims  of  known  cold  outbreaks  or 
subjects  with  colds  produced  by  virus 
challenge,  or  that,  at  the  minimum, 
nasal  eosinophil  smears  should  have 
been  done  to  exclude  active  allergies. 
The  comment  asserted  that  even  a  small 
number  of  subjects  with  hay  fever  could 
have  skewed  the  study  to  benefit 
chlorpheniramine,  "especially  in  view 
of  the  minimal  effect  that 
chlorpheniramine  had.” 

The  comment  also  alleged  that  one  of 
the  submissions  to  the  agency  (Ref.  1) 
excluded  from  its  tables  the  results  of 
one  of  its  three  investigators  because 
these  results  were  "inconsistent  with 
the  results  of  the  other  two  studies." 
The  comment  maintained  that  if  these 
studies  are  included,  subjects  taking 
chlorpheniramine  are  not  significantly 
better  off  in  most  categories  (e.g.. 
patients’  overall  evaluation,  total 
objective  score,  and  physicians*  global 


evaluation)  than  subjects  who  took  the 
placebo. 

The  comment  added  that  the  other 
study  submitted  to  the  agency  (Ref.  2) 
only  demenstrates  minimal 
improvement  in  subjects  taking 
chlorpheniramine  because  for  each 
symptom  (i.e.,  sneezing,  runny  nose,  or 
nose  blowing]  the  drug-treated  subjects 
felt  significantly  better  than  those  taking 
placebo  at  only  one  or  two  of  the  six 
measurement  times. 

Additionallv,  the  comment  asserted 
that  one  could  not  know  how  well 
subjects  were  randomized  in  these 
studies  and  that  the  bitter  taste  of 
chlorpheniramine  could  have 
confoimded  the  results  by  foiling  the 
double-blind  design. 

The  comment  cited  two  published 
reports  that  purported  to  demonstrate 
the  ineffectiveness  of  antihistamines  in 
"treating  the  common  cold."  One  report 
reviewed  35  published  studies  of 
antihistamine  use  in  colds  and  found 
that  only  2  of  the  studies  were  well 
designed  (Ref.  3).  The  comment  noted 
that  neither  of  these  two  well-designed 
studies  supported  the  use  of 
antihistamines  to  treat  colds.  The  other 
published  report  cited  by  the  comment 
involved  a  study  of  the  effectiveness  of 
two  antihistamines  in  preventing  or 
improving  colds  induced  by  ino^ating 
volunteers  with  a  cold  virus.  The  • 
comment  concluded  that  the  drugs  were 
not  beneficial  because  the  severity  of  the 
colds  and  the  duration  of  the  symptoms 
were  the  same  in  both  the  drug-treated 
and  the  placebo-treated  subjects  (Ref.  4). 

Noting  that  the  overwhelming 
majority  of  cold  preparations  containing 
an  antiUstamine  also  contain  a  nasal 
decongestant,  the  comment  suggested 
that  the  major  flaw  in  both  studies  (Refs. 
1  and  2)  is  that  neither  study 
demonstrates  that  the  antihistamine 
adds  to  the  effectiveness  of  the 
decongestant  in  treating  colds.  The 
comment  maintained  that  although 
antihistamines  alone  may  or  may  not 
have  a  small  effect  in  decreasing 
sneezing  and  runny  nose,  this  effect  is 
likely  to  be  overshadowed,  if  not  lost, 
when  an  antihistamine  is  combined 
with  a  nasal  decongestant.  The 
comment  added  that  because  the  two 
studies  do  not  address  the  question  of 
whether  or  not  antihistamines  add  any 
benefit  when  they  are  used  in 
combination  "cold"  drugs,  the  studies 
do  not  support  the  \ise  of  antihistamines 
as  they  are  currently  used  in  cold 
preparations  on  the  United  States  OTC 
drug  market.  The  comment  also  pointed 
out  that  under  FDA’s  prescription  drug 
review  one  antihistamine-na^ 
decongestant  combination  containing 
triprolidine  hydrochloride  and 


Federal  Register  /  Vol.  57,  No.  237  /  Wednesday,  December  9,  1992  /  Rules  and  Regulations  58359 


pseudoephedrine  hydrochloride  was 
imable  to  be  proven  effective  for  the 
treatment  of  colds  as  a  prescription 
drug,  but  that  it  is  currently  being 
promoted  OTC  almost  exclusively  for 
use  in  colds. 

As  discussed  previously,  the  agency  is 
deferring  final  action  on  Uiis  issue  at 
this  time. 
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B.  Comments  on  Switching  Prescription 
Antihistamine  Active  Ingredients  to 
OTC  Status 

3.  One  comment  commended  the 
agency  for  its  initiative  in  proposing 
additional  antihistamine  active 
ingredients  (dexchlorpheniramine 
mdeate,  dei^rompheniramine  maleate, 
diphenhydramine  hydrochloride,  and 
triprolidine  hydrochloride)  for  OTC 
status.  The  comment  pointed  out  that 
dexchlorpheniramine  maleate  and 
dexbrompheniramine  maleate  are  the 
dextrorotary  isomers  of  drugs  that  have 
long  been  generally  recognized  as  safe 
and  effective.  Adding  that  both 
ingredients  have  a  long  history  of  safe 
and  effective  use  as  prescription 
antihistamines,  the  comment  noted  that 
dexbrompheniramine  maleate  recently 
was  switched  to  OTC  use  through  the 
new  drug  application  (NDA)  process. 
The  comment  also  stated  that 
diphenhydramine  hydrochloride  and 
triprolidine  hydrochloride  have  been 
safely  and  effectively  used  for  years 
both  as  prescription  and  OTC  drugs. 

The  comment  concluded  that  the 
inclusion  of  these  four  ingredients  in 
proposed  §  341.12  is  a  logical,  correct, 
and  justifiable  action.  On  the  other 
hand,  another  comment  maintained  that 
"more  and  stronger  antihistamines” 
should  not  be  available  without 
requiring  a  physician’s  prescription. 

m  its  report  (41  FR  38312  at  38379  to 
38396),  the  Panel  concluded  that  several 
antihistamines,  including 
diphenhydramine  hydro^loride,  that 
had  previously  been  available  only  by 
prescription  could  be  safely  marketed 
OTC  with  appropriate  labeling. 
Although  the  agency  originally 
dissented  firom  the  Panel’s  Category  I 
classification  of  diphenhydramine 
hydrochloride  (41  FR  38313),  in  the 


tentative  final  monograph  for  OTC 
antihistamine  drug  products,  the  agency 
concluded  that  diphenhydramine 
hydrochloride  could  be  safely  marketed 
OTC  (50  FR  2200  at  2205).  The  agency 
also  proposed  that  the  antihistax^es 
dexbrompheniramine  hydrochloride, 
dexchlorpheniramine  hydrochloride, 
and  triprolidine  hydrodbloride,  whidi 
had  previously  been  available  by 
prescription  or  for  OTC  marketing  under 
NDA’s,  be  generally  recognized  as  safe 
and  effective  (50  FR  2205  and  2212  to 
2214). 

When  considering  whether  or  not  a 
certain  ingredient  ^ould  be  available 
OTC,  the  agency’s 'primary  concern  is  an 
assessment  of  the  overall  margin  of 
safety.  Factors  included  in  the  agency’s 
determination  of  the  mar^  of  ^ety 
include  toxicity,  potential  for  harm^l 
effects  and  collateral  measures 
necessary  for  safe  use,  abuse  and  misuse 
potential,  and  the  benefit-to-risk  ratio. 
The  agency  has  carefully  evaluated  the 
risk  ii^erent  in  the  OTC  availability  of 
antihistamines,  including  some 
ingredients  that  had  been  marketed  OTC 
under  approved  NDA’s  for  many  years, 
and  others  that  had  been  available  only 
as  prescription  drugs.  Tbe  agency 
concludes  that,  with  appropriate 
labeling,  the  ingredients  listed  in 
§  341.12  of  this  final  monograph  are  safe 
for  OTC  use  within  the  dosage  limits 
established  in  the  monograph.  The 
second  comment  did  not  submit  any 
data  demonstrating  that  these 
ingredients  are  not  safe  for  OTC  use,  or 
that  a  physician’s  prescription  is  needed 
for  their  proper  xise.  Based  on  adequate 
evidence  establishing  that  these 
ingredients  are  generally  recognized  as 
safe  and  effective  for  OTC  use  as 
antihistamines,  the  agency  is  including 
dexchlorpheniramine  maleate, 
dexbrompheniramine  maleate, 
diphenhydramine  hydrochloride,  and 
triprolidine  hydrochloride  in  §  341.12  of 
this  final  monograph. 

4.  One  comment  noted  that  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products  lists 
diphenhydramine  hydrochloride  as 
Category  I  and  suggested  that  the  same 
status  be  accorded  diphenhydramine 
monodtrate  (now  named 
diphenhydramine  citrate).  The  comment 
pointed  out  that  the  agency  concluded 
that  the  citrate  salt  could  1m  considered 
identical  to  the  hydrochloride  salt  in  a 
notice  of  enforcement  policy  relating  to 
diphenhydramine  as  a  nighttime  sleep- 
aid,  which  was  published  in  the  Federal 
Renter  on  April  23, 1982  (47  FR 
17740).  Hence,  the  comment  concluded 
that  the  diphenhydramine  citrate  dose 
equivalent  to  the  diphenhydramine 


hydrochloride  dose  should  be  classified 
Category  I  as  an  antihistamine. 

A  second  comment  (which  was 
submitted  to  the  agency  prior  to  the 
publication  of  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  but  after  the  administrative 
record  had  closed),  in  the  form  of  a 
citizen  petition,  also  recommended  that 
diphenhydramine  be  included  in  the 
antihistamine  monograph  as  a  Category 
I  OTC  antihistamine  drug  as  both  the 
hydrochloride  and  the  citrate  salts.  In 
support  of  this  recommendation,  the 
petition  stated  that  the  Cough-Cold 
Panel  had  recommended  that 
diphenhydramine  hydrochloride  be 
classified  in  Category  I  for  OTC  use  as 
an  antihistamine  in  suppressing  the 
symptoms  of  allergic  rmnitis  at  adult 
dosages  of  25  to  50  mg  every  4  to  6 
hours,  not  to  exceed  300  mg  daily,  and 
at  children’s  (6  years  and  over)  dosages 
of  12.5  to  25  mg  every  4  to  6  hours,  not 
to  exceed  150  mg  daily  (41  FR  38312  at 
38419).  ’The  petition  presented  a 
nximber  of  reasons  why 
diphenhydramine  could  be  considered 
safe  and  effective,  as  the  hydrochloride 
salt  and  as  the  citrate  salt,  for  use  as  an 
OTC  antihistamine.  These  included:  (1) 
The  Panel’s  Category  I  recommendation 
for  diphenhydramine  hydrochloride;  (2) 
diphenhydramine  is  a  member  of  the 
ethanolamine  class  of  antihistamines 
with  clinical  use  dating  to  1946;  (3)  the 
ingredient  does  not  pose  a  serious  safety 
question  beyond  its  sedation  qualities; 
and  (4)  proper  labeling  will  minimize 
problems.  A  second  citizen  petition  also 
requested  that  diphenhydramine  citrate 
be  included  in  the  OTC  antihistamine 
final  monograph.  The  petition 
referenced  agency  statements  in  the 
rulemaking  for  OTC  nighttime  sleep-aid 
drug  products  (47  FR  17740  at  17741 
and  54  FR  6814  at  6824)  that  the  citrate 
salt  could  be  considered  identical  to  the 
hydrochloride  salt. 

The  agency  agrees  with  the  first 
comment  and  the  citizen  petitions  that 
diphenhydramine,  in  both  the 
hydrochloride  and  the  citrate  salt  forms, 
be  included  in  the  final  monograph  for 
OTC  antihistamine  drug  products.  The 
agency  proposed  in  the  antihistamine 
tentative  final  monograph  (50  FR  2200 
at  2204)  that  diphenhymamine 
hydrochloride  is  safe  and  effective  for 
OTC  use  as  an  antihistamine  and 
proposed  that  diphenhydramine 
hyxhochloride  be  Category  I  at  an  adult 
dosage  of  25  to  50  mg  every  4  to  6  hours 
for  use  in  OTC  antihistamine  drug 
products  (50  FR  2204).  The  agency 
confirms  that  proposal  in  this  find 
mono^ph. 

With  respect  to  diphenhydramine 
citrate  for  use  as  an  OTC  nighttime 
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sleep-aid  ingredient,  the  agency  stated 
in  the  final  rule  for  OTC  ni^ttime 
sleep-aid  drug  products  (Fwruary  14. 
1989;  54  FR  6814  at  6823  and  6824)  that 
diphenhydramine  hydrochloride  and 
diphenhydramine  citrate  are  safe  and 
efrective.  The  agency  concluded  that  the 
citrate  salt  could  be  considered  identical 
to  the  hydrochloride  salt,  because  the 
citrate  ^t  is  rapidly  converted  in  the 
stomach  to  the  hydrochloride  salt.  The 
agency  also  concluded  that  a  dose  of  76 
mg  diphenhydramine  citrate  is 
necessary  to  supply  a  diphenhydramine 
content  equivalent  to  50  mg 
diphenhydramine  hydrochloride. 

Therefore,  the  agency  is  including 
diphenhydramine  citrate  as  an  active 
ingredient  in  the  antihistamine  final 
monograph  with  the  following 
directions:  Adults  and  children  12  years 
of  age  and  over:  oral  dosage  is  38  to  76 
milligrams  every  4  to  6  hours,  not  to 
exceed  456  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is  19 
to  38  milligrams  every  4  to  6  hours,  not 
to  exceed  228  milligrams  in  24  hours,  or 
as  directed  by  a  doctor.  Children  under 
6  years  of  age:  consult  a  doctor. 

The  agency  will  also  include 
directions  for  diphenhydramine  citrate 
in  the  antihistamine  final  monograph 
under  professional  labeling  as  follows: 
Children  2  to  under  6  years  of  age:  oral 
dosage  is  9.5  milligrams  every  4  to  6 
hours,  not  to  exce^  57  milligrams  in  24 
hours. 

5.  A  health  care  professional  had  no 
real  reservations  about 
diphenhydramine  hydrochloride  being 
marketed  OTC  for  treating  allergic 
symptoms,  but  reported  that  an  adult 
patient  had  committed  suicide  with  an 
overdose  of  a  drug  product  containing 
diphenhydramine  hydrochloride. 

The  Panel,  in  its  evaluation  of 
whether  a  drug  product  is  safe  and 
effective  for  OTC  use,  considered  the 
potential  for  misuse  and  abuse  (41  FR 
38312  at  38385)  and  did  not  find  any 
data  on  diphenhydramine 
hydrochloride  to  warrant  such  concerns. 
Likewise,  the  agency  at  this  time  is  not 
aware  of  any  data  to  demonstrate  that 
the  misuse  of  diphenhydramine  is  a 
widespread  problem.  The  agency  is 
concerned  about  the  possibility  of  any 
adverse  efiects  resulting  from  the  use  of 
OTC  drug  products,  but  it  also 
recognizes  that  a  number  of  drugs  in  the 
marketplace  (both  OTC  and 
prescription)  can  be  and  are  knowingly 
misused  by  some  individuals.  However, 
the  agency  does  not  find  that  potential 
misuse  by  certain  individuals  should 
deprive  the  majority  of  the  population 
from  having  OTTi  access  to  drugs  that 
can  be  used  safely  and  effectively  when 


labeled  directions  and  warnings  are 
followed.  The  agency  has  determined 
that  the  labeling  and  warnings  required 
by  this  final  monograph  for  OTC 
antihistamine  drug  products  should 
provide  for  the  safe  and  effective  use  of 
diphenhydramine  hydrochloride  when 
used  at  the  monograph  dosages.  The 
agency  concludes  that 
diphenhydramine  hydrochloride  should 
be  available  as  an  OTC  antihistamine 
because  it  is  safe  and  effective  when 
used  as  instructed  in  the  labeling. 

6.  One  comment  contended  that  the 
agency’s  reasons  for  placing 
promethazine  hydro^loride  in  Category 
in  as  a  single  ingredient  in  the  tentative 
final  monograph  for  OTC  antihistamine 
drug  products  were  in  error.  The 
comment  stated  that  the  agency’s 
objections  against  OTC  use  of  Uiis 
ingredient  are  exclusively  limited  to  the 
separate  indication  of  temporary  relief 
of  nmny  nose,  sneezing,  itching  of  the 
nose  or  throat,  and  itchy,  watery  eyes 
due  to  hay  fever  or  other  upper 
respiratory  allergies  or  allergic  rhinitis. 
The  comment  urged  the  agency  to 
recognize  promethazine  hydrodiloride 
as  a  single  entity  as  safe  and  effective  for 
OTC  use,  at  least  for  the  indication 
pertaining  to  the  temporary  relief  of 
runny  nose  and  sneezing  associated 
with  the  common  cold.  The  comment 
argued  that  promethazine  has  been 
generally  recognized  as  effective  for  a 
long  time.  The  comment  also  alleged 
that  the  agency’s  rejection  of  general 
recognition  of  promethazine  is  based 
solely  on  the  theoretical  safety  concern 
that  use  of  this  drug  over  an  extended 
period  of  time  to  relieve  symptoms  of 
allergic  rhinitis  might  result  in  tardive 
dyskinesia,  a  serious  central  nervous 
system  syndrome  that  may  persist 
indefinitely  after  discontinuation  of  the 
drug.  The  comment  asserted  that  this 
safety  concern  does  not  exist  because  no 
case  of  tardive  dyskinesia  has  ever  been 
associated  with  promethazine  use,  and 
there  has  been  a  total  lack  of  any 
adverse  reports  through  the  34  years  of 
continuous  marketing  of  this  drug  in  the 
United  States.  Further,  although 
promethazine  is  structurally  related  to 
the  other  phenothiazine  drugs  which 
have  been  linked  to  causing  tardive 
dyskinesia,  the  differences  in  chemical 
structures  and  pharmacological  effects 
between  promethazine  and  other 
phenothiazine  drugs  substantially 
lessen  the  possibility  that  prome^azine 
could  cause  the  range  of  side  effects 
associated  with  other  phenothiazine 
drugs.  The  comment  concluded  that  the 
self-limiting  use  of  promethazine  to 
relieve  symptoms  of  the  common  cold 
(7  to  14  days)  negates  the  agency’s  safety 


concern  that  extended  use  may  cause 
tardive  dyskinesia. 

The  Cough-Cold  Panel  classified 
promethazine  hydrochloride  in  Category 
I  as  an  OTC  antihistamine  (42  FR  38317 
at  38390  to  38391).  The  agency 
dissented  from  the  Panel’s  Category  I 
classification  of  promethazine 
hydrochloride  in  the  preamble  to  the 
Panel’s  report  (41  FR  38313)  based  on 
the  degree  of  drowsiness  produced  by 
promethazine  hydrochloride  and  the 
possible  adverse  effects  in  children, 
such  as  extrapyramidal  disturbances. 

In  the  tentative  final  monograph  for 
OTC  antihistamine  drug  products  (50 
FR  2200  at  2206  to  2208),  the  agency 
stated  that  the  possibility  of 
choreoathetosis  (a  condition  marked  by 
jerky,  involuntary  movements) 
occurring  with  OTC  oral  doses  of 
promethazine  is  unlikely  and  that  there 
was  no  evidence  to  indicate  that 
extrapyramidal  side  effects  were  more 
likely  to  occur  with  children.  However, 
the  agency  placed  promethazine 
hydrochloride  in  Category  III  as  a  single 
ingredient  because  of  concerns  that  the 
rare,  but  serious  adverse  reaction  of  the 
central  nervous  system  known  as 
tardive  dyskinesia  might  occur  if 
promethazine  is  used  on  a  long-term 
basis  (50  FR  2200  at  2206  to  2208).  The 
agency  also  stated  that  promethazine 
hydrochloride  has  not  been  used 
extensively  as  a  single  ingredient  for 
antihistamine/allergic  rhinitis/ 
antiallergy  use  on  a  long-term  basis. 

Data  submitted  to  the  agency  were  not 
sufficient  to  alleviate  these  concerns, 
and  promethazine  hydrochloride  as  a 
single  ingredient  was  placed  in  Category 
III  in  the  OTC  antihistamine  tentative 
final  monograph. 

In  the  tentative  final  monograph  for 
OTC  cough-cold  combination  drug 
products  published  in  the  Federal 
Register  of  August  12, 1988  (53  FR 
30522  at  30558  to  30559  and  30563),  the 
agency  noted  that  promethazine  has 
been  widely  used  as  a  prescription  drug, 
primarily  in  combination  with  other 
active  ingredients  for  acute  cough-cold 
symptoms  on  a  short-term  basis.  At  that 
time,  the  data  and  information  indicated 
that  such  short-term  use  of 
promethazine  hydrochloride  in  these 
products  was  safe  and  that  xmder 
conditions  of  short-term  use  for  the 
relief  of  cold  symptoms,  the  possibility 
of  tardive  dysldnesia  occurring  was  no 
longer  a  concern.  Therefore,  the  agency 
proposed  that  promethazine 
hydrochloride  in  combination  with 
other  cough-cold  and/or  analgesic- 
antipyretic  ingredients  be  Category  I  as 
an  OTC  antihistamine  ingredient  in 
combination  drug  products  for  short¬ 
term  (7-day)  use  in  relieving  the 
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symptoms  of  runny  nose  and  sneezing 
due  to  the  common  cold  (53  FR  30563). 

In  response  to  the  agency's  decision  to 
allow  the  CTTC  marketing  of 
promethazine  hydrochloride-containing 
cough-cold  combination  drug  products 
for  short-tMin  (7-day)  use  for  relief  of 
the  symptoms  of  the  common  cold,  the 
Public  Citizm  Health  Research  Qoup 
(HRG)  and  the  University  of  Maryland 
SIDS  Institute  (Raf.  1)  submitted  a 
citizen  petition  objecting  to  the  QTC 
marketing  of  prometha^e-containing 
cough-cold  combination  drug  products. 

A  number  of  physicians  (Refo.  2  through 
6)  also  objected  to  QTC  status.  Ihe 
major  concern  that  the  petition  and  the 
physicians  raised  was  that  there  is  a 
possibility  that  the  use  of  promethazine- 
containing  drug  products  in  children 
under  2  years  of  age  may  be  associated 
with  the  occurrence  of  sudden  infant 
death  syndrome  (SIDS)  and  that  OTC 
availability  of  these  drug  products  could 
“dramatically  increase”  “overuse”  of 
these  drug  products  in  children  in  this 
age  group.  The  petition  also  raised 
concerns  about  possible  adverse 
neurological  reactions  associated  with 
these  di^  products  and  about  the  use 
of  prescription  promethazine-containing 
drug  products  in  children  imder  age  2, 
in  pregnant  or  nursing  women,  and  in 
the  elderly. 

One  manufacturer  of  promethazine- 
containing  combination  drug  products 
submitted  data  and  information  to  the 
OTC  cough-cold  combination  drug 
products  rulemaking  in  response  to  the 
concerns  raised  in  the  citizen  petition, 
and  has  objected  to  the  request  of  the 
petition  (Ref.  10).  In  addition,  the 
agency  has  received  other  information 
concerning  OTC  use  of  drug  products 
containing  promethazine  hydrochloride 
in  Canada  (Ref.  11). 

In  response  to  the  citizen  petition  and 
the  manufacturer’s  submission,  the 
agency  scheduled  a  meeting  of  the 
Pulmonary-Allergy  Drugs  Advisory 
Committee  on  July  31, 1989,  to  discuss 
the  advisability  of  switching  the 
marketing  of  cou^-fX)ld  combination 
drug  products  containing  promethazine 
hydrochloride  horn  prescription  status 
to  OTC  status.  Presentations  were  made 
by  FDA  staff  and  consultants,  by 
representatives  of  Public  Citizen  Health 
Research  Group,  representatives  of  a 
major  manufacturer  of  promethazine 
hydrochloride  drug  pit^ucts,  and  by 
other  interested  persons.  The  agency  has 
placed  the  transcripts  of  that  meeting  in 
the  docket  for  the  rulemaking  for  OTC 
cough-cold  combination  drug  products 
(Ref.  12).  Minutes  of  that  meeting  also 
will  be  included  in  that  docket  when 
available. 


Presentations  by  FDA  staff  (Ref.  12) 
noted  that  adverse  reaction  reports  from 
FDA's  Annual  Adverse  Reaction 
Summaries  since  1969  may  not  be 
adequate  to  establish  incidence  rates 
because  of  under  reporting  of  reactions 
and  the  lack  of  a  known  number  of 
patients  receiving  the  product  It  was 
also  noted  that  b^use  promethazine 
has  been  in  use  since  1951  and  the 
agency  did  not  begin  cmnputeiizing  its 
data  b^  until  1969,  that  reporting  of 
adverse  reactions  for  this  drug  by  that 
time  would  be  at  a  minimal  lem 
because  much  was  already  known  in  the 
medical  community  about  this  drug’s 
adverse  reactions,  which  may  cause  a 
loss  of  interest  in  reporting  reactions. 

One  case  discussed  invmved  a  27- 
year-old  pregnant  woman  who  was 
prescribed  promethazine  bvdrochlmide 
25-mg  suppositories,  initially  every  24 
hours  for  2  days  and  subsequently  twice 
a  day  as  need^,  for  persistent  morning 
nausea  and  vomiting  during  her  12th 
week  of  pregnancy.  After  3  days  of  use, 
she  developed  acute  dystonic  reactions 
that  caused  involuntary  abnormal 
posturings  of  the  neck,  trunk,  and  left 
arm  whi^  lasted  for  about  a  year  and 
a  half.  This  case  was  considered 
unusual  because  promethazine  was 
used  for  a  very  short  time,  i.e..  3  days, 
rather  than  on  a  long-term  basis. 

Further,  it  was  noted  that  although  the 
treating  physician  initially  diagnosed 
the  conmtion  as  an  acute  dystonic 
reaction  to  promethazine,  the  long-term 
persistence  of  the  condition  (one  and 
one-half  years)  qualified  the  diagnosis  of 
the  condition  to  be  defined  as  both 
tardive  dystonia  and  acute  dystonia. 

Manufacturer  representatives  in  their 
presentations  conduded  that  there  was 
no  real  evidence  of  tardive  dyskinesia  (a 
condition  primarily  characterized  by 
involuntary  movement  of  the  facial, 
buccal,  oral,  and  cervical  (neck) 
musculature  (Ref.  13))  associated  with 
promethazine  use  and  that  the  case  of 
the  pregnant  woman  who  developed 
dystonia  (a  condition  that  involves 
involuntary  muscle  donic  contortions 
characterized  by  abnormal  sustained 
posturing  of  the  neck,  trunk,  and 
extremities  (Ref.  13))  after  3  days  of 
therapy  could  have  been  idiosyncratic, 
and  the  condition  may  have  been  a 
movement  disorder  of  pregnancy.  The 
representatives  stated  nirther  that  the 
only  reports  of  tardive  dyskinesia  with 
the  use  of  promethazine  occurred  with 
patients  using  multiple  neuroleptic 
drugs  and  occurred  only  after  long-term 
use  of  phenothiazines.  Therefore,  short¬ 
term  use  would  eliminate  any  risk  of  the 
occurrence  of  tardive  dyskinmia. 

After  hearing  the  presentations,  the 
Advisory  Conunittee  members  voted  on 


a  number  of  the  issues  presmited.  In 
response  to  the  issue  concerning  the 
relationship  between  the  use  of 
promethazine-containing  drug  products 
and  SIDS  and/or  sleep  apnea,  one 
committee  member  voted  that  no 
relationship  exists,  while  the  other 
seven  menmers  voted  that  there  is  a 
possible  relationship.  In  response  to  the 
issue  of  whether  there  is  a  reason  for 
concern  about  the  use  in  the  elderly  of 
the  proposed  adult  oral  dosage  of 
prometiuizine  hydrochloride  (6.25  mg 
every  4  to  6  hours,  not  to  exceed  37.5 
mg  in  24  hours)  on  a  short-term  (7-day) 
basis,  four  committee  members  voted 
yes,  and  four  members  voted  no.  With 
respect  to  the  potential  neuroloric 
tojddties  at  the  proposed  OTC  dosage, 
none  of  the  conunittee  members  felt 
there  was  a  definite  concern,  but  all 
voted  that  there  are  possible  concerns. 

In  response  to  the  question  (based  on 
the  data  presented)  concerning  whether 
promethazine  hydrochloride  at 
proposed  OTC  doses  with  specific 
labeling  requirements  for  short-term  (7- 
day)  use  should  be  marketed  OTC  fm 
relief  of  the  symptoms  of  the  common 
cold,  the  Committee  recommended  to 
FDA  by  a  vote  of  seven  to  one  that  these 
drug  products  not  be  marketed  OTC  at 
this  time. 

In  a  notice  in  the  Federal  Register  of 
September  5. 1989  (54  FR  36762),  FDA 
concluded  that  it  should  accept  the 
Advisory  Committee’s 
recommendations  and  annoimced  that 
promethazine-containing  combination 
drug  products  for  use  in  treating  the 
symptoms  of  the  common  cold  may  not 
be  marketed  OTC  at  this  time.  In  that 
policy  statement,  the  agency  stated  that 
before  making  a  final  decision 
concerning  OTC  status  for  these 
products  and  before  responding  to  the 
citizen  petition,  that  it  intended  to  folly 
and  thoroughly  evaluate  data  and 
information  submitted  to  date,  data 
presented  at  the  July  31. 1989  advisory 
committee  meeting,  and  other  data  and 
information  that  may  be  pertinent 
Additional  comments  and  safety  data 
have  been  submitted  by  a  manufacturer 
of  promethazine-containing  drug 
piquets  (Ref.  14).  The  submissions 
respond  to  issues  raised  at  the  July  31, 
1989  advisory  committee  meeting  and 
requests  that  combination  cough-cold 
dr^  products  containing  promethazine 
hydrochloride  be  allowed  to  be 
marketed  OTC. 

Therefore,  at  the  present  time,  the 
marketing  status  of  promethazine- 
containing  cough-cold  drug  products 
remains  prescription  only.  After  all  the 
data  and  information  have  been 
reviewed  and  evaluated,  the  agency  will 
publish  its  decision  regarding  the  OTC 
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marketing  status  of  combination  drug 
roducts  containing  promethazine 
ydrochloride  in  a  future  issue  of  the 
Federal  Register. 

Irrespective  of  that  evaluation,  the 
agency  continues  to  believe  that 
promethazine  as  a  single  ingredient  has 
not  been  used  extensively  either  to  treat 
the  symptoms  of  allergic  rhinitis  or  the 
common  cold  and  that  imresolved 
questions  remain  concerning  a  causal 
role  in  tardive  dyskinesia.  In  addition, 
presentations  at  the  July  1989  advisory 
committee  meeting  regarding 
promethazine  association  with  both 
acute  and  tardive  dystonia  and  tardive 
dyskinesia  reinforce  the  agency’s 
concern  that  these  conditions  may  occur 
with  long-term  use  of  promethazine 
hydrochloride  at  OTC  dosages. 

Therefore,  prometha2dne  hydrochloride 
as  a  single  ingredient  is  not  being 
included  in  this  final  monograph.  If,  at 
a  later  date,  promethazine  is  considered 
a  monograph  condition  for  use  in  OTC 
cough-cold  combination  drug  products, 
the  agency  will  reconsider  its  potential 
OTC  use  as  a  single  ingredient 
antihistamine  for  the  temporary  relief  of 
runny  nose  and  sneezing  associated 
with  the  common  cold.  This  will  be 
done  in  a  future  Federal  Register  notice 
in  which  the  agency  discusses  the  use 
of  antihistamines  for  relief  of  the 
symptoms  of  the  common  cold  or 
discusses  the  use  of  cough-cold 
combination  drug  products. 
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7.  One  comment  requested  that 
tripelennamine  hydrochloride  be 
switched  from  prescription  to  OTC 
status,  contending  that  this  drug  is 
nonaddictive  and  has  no  more  harmful 
side  effects  than  other  "deregulated" 
(OTC)  drugs.  Noting  that  a  number  of 
antihistamines,  including 
tri^lennamine  hydrochloride,  have  a 
mild  sedative  effect,  the  comment  stated 
that  the  side  efiects  from  some  OTC 
drugs  (such  as  alcohol,  aspirin, 
acetaminophen,  and  dimenhydrinate 
hydrochloride)  cause  more  harm  to  the 
abuser  than  tripelennamine 
hydrochloride.  The  comment  added  that 
the  benefits  fitim  the  use  of 
tripelennamine  hydrochloride  outweigh 
any  potential  misuse  or  abuse  of  the 
drug.  The  comment  mentioned  that  a 
number  of  common  household 
substances  from  alcohol  to  household 
cleaners  can  be  abused  or  misused,  but 
this  potential  for  abuse  and  misuse  does 
not  curtail  the  public’s  beneficial  uses  of 
these  items.  The  comment  added  that 
tripelennamine  hydrochloride  is 
marketed  as  an  OTC  drug  product  in 
Canada  and  there  do  not  appear  to  be 
any  unfavorable  reports  in  the  current 
literature.  The  comment  pointed  out 
that  because  antihistamines  are  often 
used  for  allergies  for  extensive  periods 
of  time,  the  cost  factor  to  the  consumer 
would  be  greatly  reduced  if 
tripelennamine  hydrochloride  was 
marketed  OTC. 

Because  no  data  concerning 
tripelennamine  hydrochloride  were 
submitted  to  the  Panel,  it  did  not  review 
this  ingredient  or  make  any 
recommendations  on  the  safety  or 
efi^ectiveness  of  this  drug  for  use  as  an 
OTC  antihistamine.  Although  the 
comment  presented  some  good  reasons 
to  support  OTC  status  for  this  drug, 
imfortimately  it  did  not  provide  any 
data  concerning  the  safety  and 
effectiveness  of  tripelennamine 
hydrochloride  for  OTC  use  as  an 
antihistamine.  Therefore,  the  agency  is 
not  including  tripelennamine 
hydrochloride  in  this  final  monograph. 

However,  if  appropriate  safety  and 
effectiveness  data  are  submitted  in 
accordance  with  the  requirements  of  21 
CFR  330.10(a)(4),  the  agency  will 
consider  OTC  status  for  this  drug  and  a 
possible  futme  amendment  of  this  final 
monograph. 

C.  Comments  on  Specific  OTC 
Antihistamine  Active  Ingredients 

8.  One  comment  requested  that 
brompheniramine  maleate  be  removed 
from  OTC  use  based  on  information  in 


the  "Handbook  for  Prescribing 
Medication  During  Pregnancy”  (Ref.  1) 
that  cited  this  ingredient  as  the  only 
antihistamine  associated  with  increased 
incidence  of  birth  defects. 

The  agency  believes  that  the 
statement  that  the  comment  refers  to 
was  dted  in  the  above  reference  as  "A 
large-scale  study  of  drugs  that  could 
possibly  have  a  teratogenic  effect  *  *  * 
include  chlorpheniramine, 
pheniramine,  and  brompheniramine.  Of 
these,  only  with  brompheniramine  was 
there  a  statistically  significant  increased 
risk  of  teratogenicity.”  Based  on  a 
review  of  the  references  cited  in  the 
"Handbook  for  Prescribing  Medication 
During  Pregnancy,”  the  agency  believes 
that  the  large-scale  study  referenced  was 
a  study  by  Heinonen,  Slone,  and 
Shapiro  (Ref.  2).  The  agency  has 
reviewed  this  study  and  concludes  that 
a  causal  association  between  the  use  of 
brompheniramine  maleate  during 
pregnancy  and  the  occurrence  of  birth 
defects  has  not  been  established. 

The  Heinonen,  Slone,  and  Shapiro 
study  (Ref.  2)  is  a  retrospective  study  of 
50,282  mother-child  pairs  that  included 
3,248  malformed  children  and  that 
considered  the  relationships  between 
the  occurrence  of  birth  defects  during 
the  first  4  months  of  pregnancy  and  tne 
exposure  to  antinauseant,  antihistamine, 
and  phenothiazine  drug  products.  The 
agency  notes  that  some  of  the  exposure 
times  reported  in  this  study  may  not  be 
precise.  In  this  study,  the  relative  risks 
for  occurrence  of  mdformations  are 
presented  as  crude  values,  values 
standardized  for  hospital  variability, 
and  values  standardized  for  the 
mother’s  ethnic  group  and  for  survival 
of  the  child. 

In  one  analysis,  the  investigators 
considered  all  3,248  malformed 
children  in  relation  to  exposiire  to  the 
entire  group  of  antinauseants, 
antihistamines,  and  phenothiazines  in 
the  first  4  lunar  monthr.  of  pregnancy. 
Out  of  65  mother-child  pairs  with 
exposure  to  brompheniramine,  they 
foimd  10  children  with  malformations. 
Based  on  these  data,  the  investigators 
stated  that  brompheniramine  was  the 
only  drug  that  had  an  estimated  relative 
risk  that  was  statistically  significant  at 
the  0.05  level.  The  investigators  added 
that  this  was  the  only  drug  for  which 
the  relative  risk  was  greater  than  1.5. 
However,  when  the  investigators 
analyzed  the  data  confined  to  the  2,277 
children  who  had  malformations  which 
were  uniformly  distributed  across  the 
hospitals  studied,  they  found  a  hospital- 
standardized  relative  risk  of  1.98  (6 
malformed  infants  in  65  exposed 
mother-child  pairs)  for 
brompheniramine.  The  agency  believes 
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that.  If  the  small  sample  sixe  is  taken 
into  oonsideration  and  an  ad|ustment 
were  made  to  account  for  the  large 
number  of  associations  tested  (La, 
analysis  of  multiple  drug  categcvies  and 
multiple  types  of  birth  defects)  involved 
in  the  study,  these  standardized 
relative-risk  findings  would  not  be 
considered  statisti^Uy  significant  based 
on  the  increased  probability  that  the 
findings  in  this  study  may  uve 
occurred  by  chanca 
The  data  presented  by  Hainonen, 
Slona  and  Shapiro  are  from  the 
Collaborative  Perinatal  Project  of  the 
National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroka 
The  agency  obtained  a  printout  of  the 
Collaborative  Perinatal  Project 
pertaining  to  brompheniramine 
exposure  in  the  firrt  3  limar  rntmths  of 
pregnancy  (Ref.  3).  This  printout  8ho%v8 
that  during  the  fi^  3  lunar  months  of 
pi^nancy,  birth  defects  occurred  in  4 
diil^n  out  of  22  mother-childpairs 
exposed  to  brompheniramine  The 
structural  birth  defects  were  syndactyly 
(two  cases),  polydactyly,  and  pectus 
excavatum.  Because  it  is  generally 
accepted  that  the  development  of  these 
structural  malformations  occurs  in  the 
first  3  lunar  months  of  pregnancy  and 
exposure  to  the  drug  during  the  fourth 
lunar  month  would  not  caiise  a 
structural  birth  defect  (Refs.  4  and  5), 
the  agency  concludes  that  the  two 
structural  malformations  mentioned  by 
Heinonen,  Slone,  and  Shapiro  (Ref.  2)  as 
occurring  in  mother-child  pairs  in  the 
fourth  lunar  month  are  prcmably  related 
to  environmental  factors  or  genetic 
factors  or  may  be  due  to  chance.  In 
addition,  the  agency  notes  that  all 
mothers  of  the  four  malformed  children 
who  were  exposed  to  brompheniramine 
during  the  fi^  3  lunar  months  of 
pregnancy  were  also  exposed  to  one  or 
more  other  medications  (Ref.  3). 

The  Heinonen.  Slone,  and  S^piro 
study  was  an  exploratory  investigation 
of  several  drugs  and  several  possible 
advene  events.  An  exploratory  study 
may  identify  possible  associations  and 
suggest  areas  for  further  study. 

However,  %vithout  advance  credibility  of 
specific  associations,  an  exploratory 
study  is  not  the  proper  medianism  for 
confirming  sudi  associations.  The 
agency  co^udes  that  an  association 
cannot  be  confirmed  from  the  same  data 
set  that  suggested  the  association  in  the 
first  place. 

For  the  above  reasons,  this  study  does 
not  establish  a  definite  association 
between  brompheniramine  exposure 
and  birth  defe^  The  agency  recognizes 
that  this  does  not  rule  out  tlm  pos^dlity 
that  this  association  exists,  but 
concludes  that  simh  an  association  is 


not  supported  by  the  study.  In  addition. 
Heinonen,  Skme,  and  Shapiro  do  not 
make  any  statement  specifiodly  about 
brompheniramine  tmatogenicity  and 
cxmcluda  that  there  was  essentially  no 
association  between  uniform 
malformations  and  the  large  categories 
of  drug  groups  studied  and  that  “there 
was  no  evidence  to  suggest  that 
exposure  to  antihistamines  *  *  *  was 
related  to  malformations  overall,  or  to 
large  categories  of  major  or  minor 
malformations." 

Based  on  the  above  information,  the 
agency  cxnmludes  that  this  study  does 
not  demonstrate  that  bronmheniramine 
maleate  is  a  teratogen.  Fuitner,  the 
agenc:y  is  not  aware  of  any  other  studies 
that  would  establish  a  c:au8al  asscxdation 
between  the  use  of  brompheniramine 
maleate  and  birth  defects.  Thiu,  the 
agency  believes  that  brompheniramine 
maleate  when  labeled  %vith  the 
pregnancy/nursing  warning  required  in 
21  CFR  201.63  is  safe  for  OTD  use  and 
is  including  this  ingredient  in  this  final 
monograph. 
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9.  One  comment  sulunitted  data  (Ret 
1)  to  supTOil  reclassificatitm  of 
phaiyitoloxamine  citrate  from  Categmy 
m  to  Category  I  at  an  adult  dose  of  30 
to  60  mg  every  4  to  6  hours,  not  to 
exceed  360  mg  in  24  hotus.  and  at  a 
children’s  (ages  6  to  12  years)  dosage 
equal  to  one-half  the  adult  dose.  The 
submitted  data  consisted  of  two  clinical 
studies  (Ret  1)  and  a  published 
pharmacology  study  (Ret  2). 

The  agoacy  has  reviewed  the 
submitt^  data  and  other  infonnation 
and  determined  that  the  data  are  imt 
sufficient  to  establish  the  effectivmiess 


of  phenyltoloxamine  citrate  as  an  OTC 
antihistamine.  The  agency  finds  that  the 
study  design  of  the  two  cUnical  studies 
(CRD  85-17  and  85-18)  is  flawed,  and 
the  studies  were  not  adequately 
controlled. 

Study  CRD  85-17  was  a  double-blind, 
parallel,  placebo-controlled  study 
involving  108  subjects  ranging  in  age 
from  18  to  59  years  with  a  confirmed 
diagnosis  of  seasonal  allergic  rhinitis. 
The  study  was  designed  to  assess  the 
antihistaminic  effectiveness  of 
phenyltoloxamine  citrate  in  the 
treatment  of  seasonal  allergic  rhinitis. 
Subjects  were  randomized  into  one  of 
three  treatment  categories:  those  taking 
the  30-mg  test  product,  those  taking  the 
60-mg  taet  product,  and  those  taking  the 
placeW  for  a  1-week  period  at  a  dosage 
of  one  capsule  four  times  a  day  at  8:30 
a.m.,  12:30,  5:00.  and  10:00  p.m. 
Measurement  of  the  relief  of  symptoms 
was  done  in  two  ways:  on  days  1, 2,  and 
8,  the  symptoms  were  evaluated  hourly 
from  8:30  a.m.  to  4:30  p.m.  at  the  study 
site  by  an  investigator  and  the  subject; 
on  days  3  to  7,  the  efiect  of  the  test 
product  on  symptoms  was  evaluated  by 
the  subjects  at  home  on  four  occasions 
(morning,  noon,  evening,  and  bedtime) 
and  recorded  in  a  diary. 

The  study  results  divide  subjects  into 
two  groups:  those  who  missed  a  dose  of 
study  m^ication  and  those  who  had  to 
take  rescue  medication.  These 
differences  in  the  study  subjects  were 
subsequently  ignored,  and  the  two 
groups  were  combined  (and  included  in 
&e  analysis  of  the  results  of  this  study) 
and  conridered  as  being  similar.  Even 
though  the  total  number  of  each  test 
group  of  subjects  who  missed  a  dose  or 
took  rescue  medication  was  similar, 
there  wwe  differences  in  the  number  of 
subjects  who  had  missed  a  dose  versus 
those  vdio  took  rescue  medication  in 
each  group  as  follows:  in  the  30-mg  dose 
group,  thm  subjects  took  rescue 
medication  and  two  subjects  missed 
doses;  in  the  60-mg  doM  group,  three 
subjects  took  rescue  medication  and 
thrm  subjects  missed  doses;  while  in 
the  placebo  group,  five  subjects  took 
rescue  medication  and  one  subject 
missed  doses.  In  addition,  there  was  a 
variance  in  the  total  number  of  days  and 
dosage  interval  doses  that  were  missed 
as  well  as  when  the  rescue  medication 
was  taken.  The  agency  believes  that 
these  differences  should  have  been 
noted  and  considered  in  the  analysis  of 
the  data  rather  than  combined  and 
ignored. 

In  analyzing  this  study,  the  agency 
noted  considerable  variation  in  the  test 
results  of  the  effect  of  the  30-mg  drug 
product  on  symptom  relief,  which  may 
M  due  to  operative  variables  such  as 
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variations  in  pollen  coimts  and 
humidity  that  were  not  considered  in 
the  methodology  of  the  study.  For 
example,  for  the  relief  of  nasal 
congestion,  the  data  indicated  that  the 
active  drug  ingredient  was  more 
effective  than  the  placebo  on  day  1  (at 
three  observation  points),  on  day  2  (at 
six  points),  and  on  day  8  (at  five  points). 
While  these  differences  were  between 
the  lower  30-mg  dose  of  the  active  drug 
and  the  placebo,  the  data  show  that  at 
several  of  these  same  observation  points 
this  lower  dose  was  more  effective  than 
the  higher  60-mg  dose  of  the  drug.  On 
days  4,  6,  and  7,  the  difference  between 
regimens  (also  in  favor  of  the  lower  dose 
of  active  drug)  was  only  apparent  at  one 
observation  point.  On  days  3  and  5,  no 
differences  were  noted.  C3n  days  2  and 
8,  there  were  12  observation  points, 
while  on  the  other  days,  there  were  only 
4  observation  points.  On  days  2  and  8, 
the  subjects  remained  indoors  for  8 
hours,  while  on  days  3  through  7,  the 
subjects  were  not  confined  and  their 
whereabouts  were  not  stated.  Although 
statistical  methods  were  not  mentioned 
in  detail,  observ'ation  points  were 
compared  with  baseline  mean  values 
and  days  were  compared  to  days. 
Irrespective  of  the  results,  even  if 
differences  were  demonstrated,  it  would 
be  difficult  to  determine  whether  they 
were  attributable  to  drug  effect,  a 
variation  in  the  pollen  count,  humidity, 
or  the  effect  of  a  controlled  versus  an 
uncontrolled  environment.  The  agency 
believes  that  a  comparison  of  effects  for 
site  days  and  a  separate  comparison  of 
nonsite  days  would  have  reduced  the 
uncontrolled  operative  variables. 

The  agency  also  found  that 
differences  between  the  three  treatment 
groups  with  respect  to  relief  of  the 
symptoms  of  allergic  rhinitis  were  not 
consistently  demonstrated  and  were 
erratic.  Further,  on  those  days  when 
differences  were  noted,  it  was  difficult 
to  determine  whether  the  results  were 
due  to  drug  effect  or  the  inadequacies  of 
the  study  design  and  analysis. 
Phenyltoloxamine  citrate  was  shown  to 
be  more  effective  than  the  placebo  (i.e., 
with  a  statistically  significant  p  value  of 
0.05  or  less)  on  only  one  day  (day  2)  for 
relieving  both  wet  and  itchy  symptoms. 
Further,  on  only  a  few  occasions  was 
the  higher  60-mg  dose  of  active  drug 
more  effective  than  the  placebo.  In 
addition,  the  lower  30-mg  dose  of  active 
drug  was  found  to  be  superior  to  both 
the  higher  60-mg  active  drug  dose  and 
to  the  placebo.  When  the  effects  of  the 
drug  on  wet  and  itchy  symptoms  were 
combined,  the  agency'finds  that 
statistically  significant  differences  were 
recorded  for  only  3  out  of  the  59 


observation  points  (on  day  2  at  2:30 
p.m.,  on  day  6  at  bedtime,  and  on  day 
7  in  the  morning).  The  data  for  nasal 
flow  measurements  demonstrated  that 
on  only  one  day  was  the  30-mg  dose 
more  effective  than  the  60-mg  dose.  In 
addition,  the  placebo  appeared  to  be 
more  effective  than  the  60-mg  dose. 
Thus,  the  nasal  flow  measurements 
were  not  very  helpful. 

The  protocol  for  study  CRD  85-18  was 
essentially  identical  to  study  CRD  85-17 
with  the  exception  that  there  were  74 
subjects  who  participated  in  the  study. 
Other  minor  variations  between  the  two 
studies  included  the  following:  (1) 
analysis  of  the  data  was  done  by 
comparing  the  effect  of  the  active  drugs 
and  placebo  on  relieving  the  symptoms 
by  days  at  study  site,  days  at  home,  and 
by  combining  study  site  days  and  home 
site  days,  whereas  study  C^  85-17 
compared  observation  points  on  each 
day  and  overall  days,  and  (2)  a  different 
grading  system  was  used  to  record 
symptoms  of  a  stuffy  nose  and  the 
methodology  of  performing  or  recording 
nasal  airway  resistance.  The  second 
evaluation  day  was  staggered  over  a  4- 
day  period  (either  day  2,  3,  4,  or  5), 
while  in  study  85-17,  day  2  was  always 
the  second  8-hour  evaluation  day.  The 
agency  believes  that  these  differences 
would  tend  to  bias  the  results  in  favor 
of  the  active  drug  because  there  are  less 
points  of  comparison  in  this  study  and 
the  additional  3-day  period  would 
create  a  steady  state  condition.  Even  the 
comment  concluded  that  the  data  were 
not  supportive  of  any  demonstrable 
efficacy  for  the  active  drug.  The 
reported  results  of  the  study  confirm 
this  conclusion. 

The  agency  disagrees  with  the 
comment’s  explanation  of  study  CRD 
85-18  and  its  contention  that  this  study 
is  incomplete  and  therefore 
inconclusive.  The  number  of  subjects 
recruited  (74)  for  the  study  was 
adequate  to  demonstrate  efficacy.  In 
addition,  carrying  out  the  study  over 
two  allergy  seasons  (spring  and  fall)  is 
not  a  reason  to  reject  the  study  because 
symptoms  of  allergic  rhinitis  were 
required  for  entrance  into  the  study. 
Also,  the  complexity  of  the  case  report 
forms  for  study  CRD  85-18  was  not 
greater  than  the  complexity  of  the  case 
report  forms  for  study  CRD  85-17,  and 
thus  is  not  a  reason  to  reject  the  study. 
In  fact,  the  design  of  study  CRD  85-18 
may  have  introduced  bias  into  this 
study  in  favor  of  the  active  ingredient 
rather  than  the  control,  because  steady 
state  would  more  likely  have  been 
achieved  on  the  staggered  second 
evaluation  day  schedule  that  was  used 
in  this  study. 


The  published  study  by  Falliers  et  al. 
(Ref.  2)  and  the  pharmacology  study 
(Ref.  3)  reviewed  by  the  agency  in  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products  (50  FR 
2200  at  2208)  are  the  same  study.  The 
agency  stated  in  the  tentative  final 
monograph  that  this  study  demonstrated 
that  there  is  a  statistically  significant 
difference  between  the  pharmacologic 
action  of  a  placebo  and 
phenyltoloxamine  citrate  in  favor  of  the 
active  ingredient  at  1-  and  2-hour 
intervals  after  a  single  dose  has  been 
given.  However,  the  study  did  not 
demonstrate  the  effectiveness  of 
phenyltoloxamine  over  a  long  enough 
period  of  time  that  would  be 
representative  of  the  actual  conditions 
under  which  the  drug  would  be  used. 
The  agency  stated  that  additional  data 
from  multiple-dose  clinical  studies 
carried  out  over  a  period  of  at  least  1 
week,  and  including  an  adequate 
number  of  patients  per  dose  level  of  test 
ingredient  and  placebo,  demonstrating 
the  effectiveness  of  phenyltoloxamine 
would  be  necessary  to  reclassify  this 
active  ingredient  in  Category  I.  The 
agency’s  conclusions  regarding  that 
study  remain  the  same.  Further,  the 
results  of  studies  CRD  85-17  and  85-18 
do  not  alter  the  agency’s  clinical 
opinion  that  these  studies  do  not 
adequately  support  the  effectiveness  of 
phenyltoloxamine  citrate  as  an  OTC 
antihistamine. 

Based  on  a  lack  of  adequate  clinical 
efficacy  data,  the  agency  concludes  that 
phenyltoloxamine  citrate  should  not  be 
upgraded  to  monograph  status. 
Therefore,  this  ingredient  is  not  being 
included  in  this  final  monograph. 

The  agency’s  detailed  comments  and 
evaluations  of  the  data  are  on  file  in  the 
Dockets  Management  Branch  (Ref.  4). 
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10.  One  comment  described  personal 
experience  in  using  several  different 
antihistamines,  including 
methapyrilene  hydrochloride  and 
pyrilamine  maleate,  for  self-treatment  of 
hay  fever.  The  comment  stated  that 
these  drugs  worked  well  but  noted  that 
methapyrilene  hydrochloride  had  been 
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removed  £rom  the  market  because  it  was 
a  potent  carcinogen  in  animal  tests.  The 
comment  stated  that  it  did  not  find 
pyrilamine  maleate  listed  in  the 
tentative  final  monograph  and 
questioned  whether  pyrilamine  maleate 
is  similar  to  methapyrilene  and  whether 
it  has  been  tested  as  cancer-causing. 

The  agency  concluded  in  the  tentative 
final  monograph,  based  on  data 
provided  in  a  National  Cancer  Institute 
study,  that  methapyrilene  is  a  potent 
carcinogen  in  animals  and  must  be 
considered  a  potential  carcinogen  in 
man  (50  FR  2200  at  2202).  The  agency 
initiated  a  recall  of  all  oral  and  topicd 
products  containing  methapyrilene  and 
placed  methapyrilene  fumarate  and 
methapyrilene  hydrochloride  in 
Category  n  (50  FR  2202).  Thus, 
methapyrilene  was  not  included  in  the 
tentative  final  monograph.  However, 
pyrilamine  maleate  was  proposed  as  a 
Category  I  antihistamine  in  the  tentative 
final  monograph  (50  FR  2216). 

Because  of  me  similarity  in  chemical 
structure  between  pyrilamine  and 
methapyrilene  and  because  of  the 
extensive  use  of  pyrilamine  maleate  in 
both  prescription  and  OTC  drug 
products,  it  was  nominated  for  testing 
by  NCTR,  under  the  auspices  of  the  NTP 
(Ref.  1).  Studies,  in  which  pyrilamine 
was  tested  in  rats  and  mice  in  chronic 
(104  weeks)  bioassays,  were  completed 
in  February  and  March  1987  and 
preliminary  findings  indicated  no 
cancer-causing  potential  (Ref.  2).  The 
final  report  was  published  in  June  1991 
with  the  conclusion  that  there  was  no 
evidence  for  a  carcinogenic  response  to 
pyrilamine  maleate  by  either  F344  rats 
or  B6C3F1  mice  (Ref.  3).  Based  on  the 
above  information,  the  agency 
concludes  that  pyrilamine  maleate  is 
safe  for  OTC  use  and  is  including  this 
ingredient  in  this  final  monograph. 
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D.  Comments  on  Dosages  for  OTC 
Antihistamine  Active  Ingredients 

11.  f  wo  consumers  questioned  the 
safety  of  a  higher  dosage  of 


chlorpheniramine  maleate  than 
previously  permitted  for  OTC  use.  One 
consumer  stated  that  a  higher  dosage  of 
chlorpheniramine  maleate  may  cause 
reactions  and  any  antihistamine  should 
be  tested  properly  before  the  public  is 
allowed  to  self-adipinister  the  product. 
Another  consumer  stated  that  ^e 
agency  should  warn  against  the  overuse 
of  OTC  antihistamines.  The  consiuner 
did  not  further  elaborate  on  what  was 
meant  by  the  term  "overuse." 

The  Panel  reviewed  extensive  test 
data  on  antihistamine  active 
ingredients,  including 
chlorpheniramine  mdeate.  The  Panel 
recommended  that  a  number  of 
antihistamines  could  be  generally 
recognized  as  safe  and  efiective  for  OTC 
use  in  specified  dosages  and  with 
specific  labeling.  In  general,  the  agency 
has  concurred  with  the  Panel’s 
recommendations. 

Based  on  its  review  of  clinical  data  on 
chlorpheniramine  maleate,  the  Panel 
recommended  that  this  ingredient  be 
available  OTC  at  a  dosage  that  was  twice 
that  previously  permitted  for  OTC  use 
(41  FR  38312  at  38383).  The  Panel  made 
this  dosage  recommendation  because  it 
found  that  chlorpheniramine  maleate 
had  not  been  shown  to  be  effective  for 
adults  at  a  dose  less  than  4  mg.  (The 
Panel  recommended  that  the  dose  for 
children  6  to  under  12  years  of  age  be 
one-half  the  adult  dose.)  The  Panel’s 
proposed  OTC  dosage  was  as  follows: 
adults,  4  mg  every  4  to  6  hours,  not  to 
exceed  24  mg  in  24  hours;  children  6  to 
under  12  years  of  age,  2  mg  every  4  to 
6  hours,  not  to  exceed  12  mg  in  24 
hours.  The  Panel  noted  that  the  chief 
side  effect  of  chlorpheniramine  maleate 
is  sedation  and  recommended  an 
appropriate  warning,  ’’May  cause 
drowsiness.’’  The  Panel  also 
recommended  warnings  that  would 
inform  the  consumer  to  avoid  driving  a 
motor  vehicle  or  operating  heavy 
machinery  and  to  avoid  alcoholic 
beverages  while  taking  a  product 
containing  this  drug. 

In  the  tentative  final  monograph  for 
OTC  antihistamine  drug  products  (50 
FR  2200),  the  agency  concurred  with  the 
Panel’s  determination  that  an  adult  dose 
of  less  than  4  mg  chlorpheniramine 
maleate  is  not  effective  (50  FR  2205)  and 
that  extensive  data  support  the  safety 
and  effectiveness  of  the  higher  dosages 
for  chlorpheniramine  for  OTC  use  (50 
FR  2208).  Further,  the  agency  proposed 
a  revised  warning  concerning  the 
drowsiness  effect  of  antihistamines  to 
include  sedatives  and  tranquilizers  in 
addition  to  alcohol  as  drugs  that  may 
intensify  the  drowsiness  effect  of 
antihistamines  (52  FR  31913). 


With  regard  to  warnings  concerning 
the  overuse  of  OTC  antihistamine  drug 
products,  the  agency  believes  that  the 
required  labeling  set  forth  in  this  final 
monograph  is  adequate  to  provide  for 
the  safe  and  effective  use  of  these 
products.  Antihistamines  have  been 
used  OTC  for  many  years  for  the  relief 
of  the  symptoms  of  hay  fever  and  upper 
respiratory  allergies  (allergic  rhinitis), 
which  may  be  seasonal  as  well  as 
perennial.  It  is  generally  recognized  that 
these  drugs  are  safe  for  their  intended 
use  imder  monograph  conditions,  even 
when  used  over  extended  periods  of 
time  and  that  the  warnings  required  by 
this  monograph  would  adequately 
address  any  concerns  regarding  any 
significant  side  efiects  that  could  occur. 

A  concern  about  two  antihistamines 
being  taken  simultaneously  was 
addressed  in  the  tentative  final 
monograph  (50  FR  2203).  The  agency 
stated  that  it  recognized  that  many 
products  containing  antihistamines  for 
relieving  symptoms  of  hay  fever  and  the 
common  cold  are  available  in  the  OTC 
drug  marketplace,  but  is  unaware  of  any 
specific  information  that  would  raise 
health  concerns  about  these  products 
being  marketed  OTC  under  the 
conditions  stated  in  the  monograph. 
Because  each  product  is  required  to  be 
prominently  labeled  with  the  product’s 
statement  of  identity,  i.e., 
’’antihistamine’’  (21  CFR  201.61), 
consumers  are  provided  adequate 
information  that  these  products  contain 
an  antihistamine  drug.  By  reading  the 
labels,  consumers  are  informed  that 
different  drug  products  contain  an 
antihistamine  intended  to  treat  the  same 
symptoms.  'Thus,  the  agency  believes 
that  the  likelihood  that  such  products 
would  be  taken  simultaneously  is  very 
low. 

'The  agency  therefore  concludes  that 
the  warnings  and  directions  set  forth  in 
this  final  monograph  should  provide  for 
the  safe  and  effective  OTC  use  of 
antihistamine  drug  products  and  at  this 
time  there  is  no  need  to  expand  the 
monograph  to  include  additional 
warnings  against  overuse  of  these 
products. 

E.  Comments  on  Labeling  of  OTC 
Antihistamine  Drug  Products 

12.  Two  comments  stated  that  FDA 
lacks  statutory  authority  to  prescribe 
exclusive  lists  of  terms  from  which 
indications  for  use  for  OTC  drug 
products  must  be  drawn  and  to  prohibit 
alternative  labeling  terminology  which 
is  truthful,  accurate,  not  misleading,  and 
intelligible  to  the  consumer.  One 
comment  recommended  that  instead  of 
prohibiting  the  use  of  alternative 
truthful  terminology,  FDA  should 
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permit  manufacturers  to  dioose 
consumer  oriented  language  to 
commimicate  the  desi^  label 
indications,  so  long  as  such  language  is 
not  false  or  misleading.  Both  comments 
noted  that  FDA  proposed  certain 
revisions  to  the  “Exclusivity  Policy”  on 
April  22, 1985  (50  FR 15810)  and  stated 
that  they  would  submit  further 
comments  on  that  proposal. 

In  the  Federal  Register  of  May  1, 1986 
(51  FR  16258),  the  agency  published  a 
Bnal  rule  changing  its  labeling  policy 
for  stating  the  indications  for  use  of 
OTC  drug  products.  Under  21  CFR 
330.1(c)(2),  the  label  and  labeling  of 
OTC  drug  products  are  required  to 
contain  in  a  prominent  and  conspicuous 
location,  either  (1)  the  specific  wording 
on  indications  for  use  established  under 
an  OTC  drug  monograph,  which  may 
appear  within  a  boxed  area  designated 
“i^PROVED  USES”;  (2)  other  wording 
describing  such  indications  for  use  that 
meets  the  statutory  prohibitions  against 
false  or  misleading  labeling,  which  shall 
neither  appear  within  a  boxed  area  nor 
be  designated  “APPROVED  USES”;  or 
(3)  the  approved  monograph  language 
on  indications,  which  may  appear 
within  a  boxed  area  designated 
“APPROVED  USES,”  plus  ahemative 
language  describing  indications  for  use 
that  is  not  false  or  misleading,  which 
shall  appear  elsewhere  in  the  labeling. 
All  other  OTC  drug  labeling  required  by 
a  monograph  or  other  regulation  (e.g., 
statement  of  idmitity,  warnings,  and 
directions)  must  appear  in  the  specific 
wording  established  imder  the  OTC 
drug  monograph  or  other  regulation 
where  exact  language  has  b^n 
established  and  identified  by  quotation 
marks,  e.g.,  21  CFR  201.63  or  330.1(g). 
The  final  rule  in  this  document  is 
subject  to  the  labeling  provisions  in 
§  330.1(c)(2). 

13.  Chie  comment  stated  that  the 
numerous  pharmacological  properties  of 
diphenhydramine  should  permit  a 
sleep-aid  claim  for  this  ingredient  when 
it  is  used  as  an  antihistamine.  The 
comment  noted  that  diphenhydramine 
has  previously  been  classified  Category 
1  as  a  nighttime  sleep-aid  and  requested 
that  this  type  of  claim  be  permitted  in 
addition  to  the  allowable  antihistamine 
claims. 

After  this  comment  was  submitted, 
the  agency  addressed  the  issue  of 
"multi-use”  labeling,  i.e.,  labeling  a 
drug  product  with  some  or  all  of  the 
proven  pharmacologic  activities  of  the 
drug  whether  or  not  the  conditions  to  be 
treated  are  related,  in  another  segment 
(tentative  final  monograph)  of  the 
rulemaking  for  OTC  cough-cold 
combination  drug  products  (53  FR 
30522  at  30551  to  30552).  In  that 


segment  of  the  rulemaking  for  these 
drug  products,  the  agency  stated  that 
there  is  no  legal  restriction  that  prevents 
multi-use  labeling.  For  products  that 
contain  an  ingredient  with  multi-use 
labeling,  the  labeling  for  each 
“different”  use  of  the  ingredient  would 
have  to  be  distinct  and  not  confusing 
and  would  have  to  meet  the 
requirements  of  the  applicable  OTC 
drug  monographs  in  part  330  and  the 
labeling  requirements  for  OTC  drugs  in 
subpart  C  of  21  CFR  part  201. 

Thus,  the  manufacturer  would  need  to 
provide  labeling  for  ail  Category  I 
intended  uses  in  such  a  manner  that  the 
labeling  for  each  approved  indicaticm 
that  the  manufacturer  chooses  to 
promote  is  distinct  and  not  confusing. 
Labeling  should  be  written  so  that 
consumers  may  readily  understand  the 
indications,  directions  for  use,  and 
warnings  for  each  intended  use.  Further, 
the  labeling  must  provide  adequate 
information  to  prevent  the  possibility  of 
overdosing  and  misuse  when  multiple 
and/or  overlapping  symptoms  are  self- 
treated. 

As  stated  in  the  cough-cold 
combination  drug  products  tentative 
final  monograph,  because  of  the  labeling 
requirements  and  the  need  to  provide 
information  that  is  not  confusing  to 
consumers,  the  agency  invites 
manufacturers  to  consult  with  it  before 
labeling  their  OTC  drug  products  with 
multi-use  labeling. 

14.  One  comment  requested  that  the 
phrases  “temporarily  relieves” 
(proposed  in  the  antihistamine  tentative 
final  monograph)  and  “for  the 
temporary  relief  of’  (proposed  in  the 
nasal  decongestant  tentative  final 
monograph)  be  interchangeable. 

The  agency  agrees  with  the  comment. 
Because  the  phrases  “for  the  temf>orary 
relief  of'  and  “temporarily  relieves”  are 
interchangeable,  the  agency  is  including 
the  option  of  using  either  p'  rase  in  the 
indications  included  in  §  341.72(b)  of 
this  final  monograph. 

15.  Three  comments  requested  that 
manufacturers  be  allowed  to  use  either 
of  the  indications  proposed  in 

§  341.72(b)(1)  and  (2)  rather  than  be 
required  to  use  both  indications  in  the 
labeling  of  antihistamine  drug  products. 
The  comments  contended  that  an 
antihistamine  product  promoted 
primarily  for  a  si>ecific  indication,  i.  j,, 
for  the  common  cold  or  for  hay  fever, 
should  be  allowed  to  use  only  the 
corresponding  indication  in  its  labeling. 
Two  of  the  comments  stated  that  the 
consumer  market  to  whom  allergy 
products  are  directed  is  different  than 
the  consumer  market  using  cold 
products  and  that  having  teth 
indications  on  the  same  product  would 


confuse  consumers  looking  for  a 
product  for  only  one  of  the  specified 
indications.  One  comment  added  that, 
in  its  view,  it  is  inappropriate  to  include 
allergy  and  hay  fever  in^cations  in  the 
labeling  of  an  OTC  combination  drug 
product  intended  to  be  used  for 
relieving  s)rmptoms  of  the  common 
cold.  The  comments  concluded  that  the 
wording  of  proposed  §  341.72(b)  should 
be  changed  from  “limited  to  bo&"  to 
“limited  to  one  or  both”  (of  the 
indications). 

The  agency  agrees  with  the 
comments’  arguments  that  for  some 
OTC  antihistamine-containing  drug 
products  it  would  be  inappropriate  to 
include  both  the  allergy  and  common 
cold  indications  in  the  labeling.  Where 
an  antihistamine  drug  product  is 
marketed  generally  as  an  antihistamine, 
it  is  beneficial  to  consumers  to  have  all 
of  the  indications  stated  in  the  product's 
labeling,  and  manufacturers  are 
encouraged  to  do  so.  However,  when  an 
antihistamine  drug  product  is  marketed 
for  a  specific  target  population  (e.g., 
allergy  sufferers)  or  when  the 
antihistamine  is  present  in  a 
combination  drug  product  marketed  for 
a  different  sp>ecific  target  population 
(e.g.,  cold  sufferers),  the  agency  does  not 
find  that  it  is  necessary  for  the  products 
to  be  labeled  with  both  the  allergy  and 
the  common  cold  indications. 
agency  is  addressing  “allergy” 
indications  only  in  this  final  rule  and 
will  respond  to  the  comments’  requests 
in  a  future  issue  of  the  Federal  Register 
when  a  final  decision  is  made  on  the 
use  of  antihistamines  for  symptoms  of 
the  common  cold. 

16.  One  comment  submitted  two 
consumer  sxuveys  to  demonstrate  that 
substantial  numbers  of  consumers 
recognize  that  relief  of  “post-nasal  drip” 
is  a  desirable  end  benefit  and 
consequence  of  the  use  of  OTC  drug 
products  containing  antihistamines 
which,  through  their  drying  (anti- 
secretory)  actions,  relieve  symptoms  of 
sinus  congestion  and  allergic  rhinitis 
(hay  fever)  and,  furthermore,  that 
consumers  clearly  imderstand  the  term 
“post-nasal  drip.”  The  comment 
requested  that  indications  pertaining  to 
“post-nasal  drip,”  i.e.,  “Helps  (relieve, 
alleviate,  decrease,  reduce  or  dry  up) 
post-nasal  drip”  be  included  in  the  final 
monograph  for  OTC  antihistamine  drug 
products  and  for  OTC  cough-cold 
combinations  containing 
antihistamines. 

The  agency  has  reviewed  the 
comment  and  other  information  and 
determined  that  the  consumer  surveys 
do  not  demonstrate  the  efiectiveness  of 
OTC  antihistamine  drug  products  in 
relieving  “post-nasal  drip.”  The  two 
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consumer  mail  panel  studies  were 
designed  to  investigate  consumer 
attitudes  towards,  and  usage  of,  sinus 
and  hay  fever  remedies.  The  agency 
notes  that  the  comment  stated  that  of 
the  263  responding  sinus  sufferers,  49 
percent  (129)  considered  relief  of  post¬ 
nasal  drip  important  when  choosing  a 
sinus  remedy.  Similarly,  48  percent 
(119)  of  the  248  hay  fever  respondents 
indicated  that  relief  of  post-nasal  drip 
was  important  when  consumers  choose 
a  hay  fever  product. 

The  Panel  referred  to  “checking  post¬ 
nasal  drip”  as  an  imsubstantiated 
labeling  claim  imless  studies 
specifically  designed  to  assess  this 
activity  were  presented  (41  FR  38312  at 
38415).  The  Panel  did  not  eissess  this 
claim  for  antihistamines,  but  placed  the 
claim  in  Category  in  for  nasal 
decongestants.  Tlie  Panel  stated  that 
studies  of  nasal  decongestants  have 
assessed  the  effect  on  nasal  airway 
resistance  or  the  ease  of  breathing  but 
not  the  effect  on  rhinorrhea. 

The  submitted  consumer  surveys 
were  not  designed  to  demonstrate  the 
efiectiveness  of  OTC  antihistamine  drug 
products  in  relieving  the  symptom 
“post-nasal  drip.”  In  addition,  the 
surveys  do  not  define  the  term  “post¬ 
nasal  drip”  or  the  ability  of  consumers 
to  recognize  specific  symptoms  that 
would  allow  them  to  determine  whether 
they  were  experiencing  “post-nasal 
drip.”  The  consumer  surveys  do  not 
demonstrate  understanding  of  the  term 
“post-nasal  drip”  or  provide  a  basis  for 
a  ‘jpost-nasal  drip”  indication. 

The  agency  has  not  approved  a  “post¬ 
nasal  drip”  claim  in  any  now  drug 
application  for  an  antilfistamine  dnig 
product.  Clinical  studies  specifically 
designed  to  demonstrate  the 
effectiveness  of  antihistamines  in 
relieving  “post-nasal  drip”  would  bo 
necessary  before  this  claim  could  be 
used  in  the  labeling  of  any 
antihistamine  drug  product.  Such 
studies  should  be  designed  to  evaluate 
the  symptoms  of  “post-nasal  drip”  in 
terms  of  specific  symptoms  that  can  be 
recognized  by  consumers  as  “post-nasal 
drip.”  The  agency  suggests  that  any 
party  interested  in  studying  the  use  of 
an  antihistamine  for  this  claim  meet 
with  the  agency  to  discuss  em 
appropriate  protocol  before  beginning 
the  study  For  the  above  reasons, 
indications  pertaining  to  “post-nasal 
drip”  are  not  being  included  in  this 
final  monograph  for  OTC  antihistamine 
drag  products. 

17.  Noting  that,  in  the  tentative  final 
monograph  (50  FR  2200  at  2203),  the 
agency  proposed  to  exclude  “sinus 
congestion”  as  an  approved  indication 
for  single-ingredient  antihistamine  drug 


products,  one  comment  requested  that 
“sinus  congestion”  be  an  approved 
indication  for  combination  drug 
products  containing  an  oral  nasal 
decongestant  and  an  antihistamine.  The 
comment  noted  the  Panel’s 
recommendation  that  “any  single 
[Category  I]  antihistamine  *  *  *  may  be 
combined  with  any  [Category  I]  single 
oral  nasal  decongestant  active 
ingredient  *  *  *”  (41  FR  38312  at  38420) 
and  m^ed  FDA  to  adopt  this 
recommendation  and  to  include  “sinus 
congestion”  as  an  approved  indication 
for  such  combination  drug  products. 

The  agency  reaffirms  its  conclusion  as 
stated  in  the  tentative  final  monosaph 
that  data  have  not  demonstrated  that 
antihistamines  are  effective  in  the 
treatment  of  “sintis  congestion.” 
Therefore,  such  claims  for  single¬ 
ingredient  OTC  antihistamine  drug 
products  are  not  included  in  this  final 
monograph. 

In  §  341.80(b)(2)  of  the  tentative  final 
monograph  for  OTC  nasal  decongestant 
drug  products  (50  FR  2220  at  2238),  the 
agency  proposed  the  following 
indications  that  refer  to  sinus 
congestion  for  nasal  decongestant  drug 
products; 

(iv)  “Helps  decongest  sinus  openings 
and  passages;  relieves  sinus  pressure.” 

(vj  “Promotes  nasal  and/or  sinus 
drainage;  relieves  sinus  pressure.” 

In  the  tentative  final  monograph  for 
OTC  cough-cold  combination  dnig 
products,  the  agency  proposed  that 
combination  drug  products  containing 
an  oral  nasal  decongestant  and  an 
antihistamine  be  Category  I  (53  FR 
30522  at  30561).  Such  combination  drug 
products  can  be  labeled  with  the 
indications  that  are  applicable  to  each 
pharmacologic  group  included  in  the 
combination.  Therefore,  under  the 
tentative  final  monograph  for  OTC  nasal 
decongestant  drug  products  (50  FR 
2238)  and  the  tentative  final  monograph 
for  OTC  cough-cold  combination  drug 
products  (53  FR  30561  to  30562), 
combination  products  containing  a 
Category  I  oral  nasal  decongestant  and 
a  Category  I  antihistamine  can  be 
labeled  with  indications  relating  to 
“sinus  congestion.” 

18.  One  comment  objected  to  the 
proposed  elimination  of  the  term 
“Caution(s)”  in  the  labeling  of  OTC  drug 
products.  The  comment  contended  that 
“Warnings”  are  harsher  (stronger)  and 
more  serious  than  “Cautions”  and  even 
preclude  use  of  a  product  under  certain 
conditions.  The  comment  stated  that  a 
“Caution,”  on  the  other  hand,  does  not 
preclude  use  unless  something  occurs 
during  use;  but  it  often  alerts  die 
consumer  to  a  potential  problem.  The 
comment  added  that  a  caution  may  also 


address  a  monitoring  function  to  be 
performed  while  the  product  is  in  use. 
The  comment  felt  that  it  is  important  for 
the  consumer  to  be  able  to  distinguish 
between  precautionary  statements  and 
more  serious  warnings.  Also,  because 
the  same  phrases  may  be  warnings  with 
regard  to  one  class  of  products  and 
merely  cautions  with  regard  to  another, 
the  comment  stated  that  flexibility  to 
use  both  terms  is  essential  in  order  to 

t>repare  accurate  and  comprehensible 
abeling. 

Another  comment  suggested  that  the 
agency  differentiate  between 
“Warnings,”  “Cautions,”  and 
“Precautions”  in  OTC  drug  product 
labeling.  The  comment  stated  that  the 
term  “Warning”  is  the  strongest  of  the 
terms  and  should  be  taken  the  most 
seriously.  The  comment  contended  that 
the  term  “Caution”  should  be  used  to 
convey  important  information  related  to 
the  safe  and  effective  use  of  the  product 
but  which  allows  for  judgment  on  the 
part  of  the  user,  e.g.,  "This  product  may 
cause  drowsiness.”  The  comment  felt 
that  it  undermines  the  importance  of  a 
“Warning”  section  if  it  contains  too 
much  information  or  if  it  includes  less 
than  serious  language.  The  comment 
provided  examples  of  the  types  of 
information  that  it  considered 
appropriate  as  warnings  and  cautions 
for  products  containing  the  maleate  salts 
of  brompheniramine,  chlorpheniramine, 
dexbrompheniramine,  and 
dexchlorpheniramine. 

Section  502(f)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  352(f)(2))  states,  in  part,  that  any 
drug  marketed  OTC  must  bear  in 
labeling  "*  *  *  such  adequate  warnings 
*  *  *  as  are  necessary  for  the  protection 
of  users  *  *  •  .”  Section  330.10(a)(4)(v) 
of  the  OTC  drug  regulations  (21  CFR 
330.10(a)(4)(v))  provides  that  labeling  of 
OTC  drug  products  should  include 
“*  *  •  warnings  against  unsafe  use, 

side  effects,  and  adverse  reactions 

*  *  • 

The  agency  notes  that  historically 
there  has  not  been  consistent  usage  of 
the  signal  words  “warning”  and 
“caution”  in  OTC  drug  labeling.  For 
example,  in  §§  369.20  and  369.21  (21 
CFR  369.20  and  369.21),  which  list 
“warning”  and  “caution”  statements  for 
drugs,  the  signal  words  “warning”  and 
“caution”  are  both  used.  In  some 
instances,  either  of  these  signal  words  is 
used  to  convey  the  same  or  similar 
precautionary  information.  In  addition, 
the  term  “precaution(s),”  as  in  “Drug 
Interaction  Precaution(s)”  is  often  used 
in  OTC  drug  monographs,  but  is  listed 
imder  “Warnings”  as,  for  example,  in 
the  rulemakings  for  OTC  nasal 
decongestant  drug  products  and  OTC 
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bronchodilator  drug  products.  (See  the 
Federal  Register  of  January  15, 1983  (50 
FR  2220  at  2239)  and  October  2. 1986 
(51  FR  35326  at  35339),  respectively.) 

FDA  has  considered  which  of  these 
signal  words  would  be  most  likely  to 
attract  consumers’  attention  to  that 
information  describing  conditions  imder 
v,hich  the  drug  product  should  not  be 
used  or  its  use  should  be  discontinued. 
The  agency  concludes  that  the  signal 
word  “warning”  is  more  likely  to  flag 
potential  dangers  so  that  consumers  will 
read  the  information  being  conveyed. 

The  agency  is  not  convinced  that 
consumers  will  make  the  distinctions 
between  “warnings”  and  “cautions" 
that  the  comments  have  made.  Further, 
the  agency  does  not  believe  that  the 
importance  of  the  “Warnings”  section 
will  be  undermined  if  all  of  the 
information  about  unsafe  use,  side 
ejects,  and  adverse  reactions  is 
presented  under  a  single  heading. 
Therefore,  FDA  has  determined  that  the 
signal  word  “warning,”  rather  than  the 
word  “caution,”  will  be  used  routinely 
in  ore  drug  labeling  that  is  intended  to 
alert  consumers  to  potential  safety 
problems.  However,  except  in  instances 
where  the  agency  has  stated  that  a 
particular  warning  statement  must 
appear  as  the  first  warning  after  the 
“Warnings”  heading,  the  agency  has  no 
objections  if  manufacturers  list  the 
various  warnings  statements  in  their 
order  of  preference,  e.g.,  listing  first 
those  they  consider  more  serious 
followed  by  those  they  consider  to  be 
less  serious  statements.  Drug  interaction 
precaution  information  will  continue  to 
be  listed  under  the  heading  “Drug 
Interaction  Precautions”  as  part  of  the 
warnings  information. 

19.  One  comment  stated  that  the 
Panel  made  a  factual  error  in  the 
number  of  subjects  in  a  study  (Ref.  1) 
mentioned  in  its  discussion  of 
phenindamine  tartrate  (41  FR  38312  at 
38388).  The  Panel’s  report  stated  that 
250  subjects  were  in  the  study,  whereas 
the  article  (Ref.  1)  indicated  that  1,589 
subjects  were  observed.  The  comment 
contended  that  this  large  discrepancy  in 
the  number  of  subjects  in  the  study  is 
Significant  with  respect  to  the  validity  of 
the  study  data  on  the  frequency  of 
stimulation  or  drowsiness  and  thus 
phenindamine  tartrate  should  be 
exempt  from  the  Panel’s  proposed 
warning  regarding  the  occurrence  of 
drowsiness  as  a  side  effect.  {Note:  This 
comment  was  submitted  after  the 
administrative  record  following 
publication  of  the  advance  notice  of 
proposed  rulemaking  closed  and  thus 
was  not  discussed  in  the  tentative  final 
monograph.] 


The  agency  has  reviewed  the 
discrepancy  described  by  the  conunent 
and  agrees  that  the  correct  number  of 
subjects  in  the  study  is  1,589,  not  250 
as  mentioned  in  the  Panel’s  report. 
Although  the  agency  is  unable  to 
ascertain  how  the  number  250  appeared 
in  the  Panel’s  report,  it  appears  that  the 
Panel  based  its  conclusions  on  the 
study’s  actual  findings  that  3  i>ercent 
(51)  of  the  1,589  subjects  experienced 
drowsiness  and  12  percent  (196)  of  the 
1,589  subjects  experienced  stimulation. 
(See  Table  n  at  page  478  of  Ref.  1.) 

Based  on  these  percentages  and  the 
number  of  subjects,  the  agency  agrees 
with  the  Panel’s  conclusion  that  “data 
that  would  establish  the  frequency  of 
stimulation  or  drowsiness  among  those 
taking  the  drug  in  recommended 
dosages  are  inadequate  and  cannot  be 
used  for  making  phenindamine  an 
exception  with  respect  to  a  warning 
regarding  the  occurrence  of  drowsiness 
as  a  side  effect”  (41  FR  38388).  The 
comment  did  not  submit  additional  data 
to  support  an  exemption  from  this 
warning  for  phenindamine  tartrate. 
Therefore,  the  warning  “May  cause 
drowsiness;  alcohol,  sedatives,  and 
tranquilizers  may  increase  the 
drowsiness  effect.  Avoid  alcoholic 
beverages  while  taking  this  product.  Do 
not  take  this  product  if  you  are  taking 
sedatives  or  tranquilizers,  without  first 
consulting  your  doctor.  Use  caution 
when  driving  a  motor  vehicle  or 
operating  machinery,”  in  §  341.72(c)(3) 
of  the  final  monograph  is  required  for 
OTC  antihistamine  drug  products 
containing  phenindamine  tartrate. 
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20.  Several  comments  stated  that  it  is 
difficult  to  read  labels  of  antihistamine 
drug  products  because  the  print  on  the 
labels  is  small.  The  comments  were 
particularly  concerned  that  the  required 
warnings  would  not  be  legible  and  thus 
could  lead  to  adverse  use  of  the  product. 
The  comments  requested  larger  print 
size  and  greater  prominence  of  warnings 
on  antihistamine  drug  products.  One 
comment  added  that  most  OTC 
antihistamine  products  are  very 
repetitious  in  their  warning  labeling  and 
recommended  bold  lettering  or  a 
colored  label  to  enhance  warning 
statements. 

The  agency  believes  that  the  labeling 
proposed  in  this  final  monograph 
includes  only  essential  information  that 
is  necessary  lo  assure  proper  and  safe 
use  of  OTC  antihistamine  drug  products 
by  consumers.  Moreover,  the  labeling  of 


drugs  must  comply  with  section  502(c) 
of  the  act  (21  U.S.C.  352(c))  which  states 
that  a  drug  shall  be  deemed  to  be 
misbrand^  “If  any  word,  statement,  or 
other  information  required  by  or  under 
authority  of  this  Act  to  appear  on  the 
label  or  labeling  is  not  prominently 
placed  thereon  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs,  or 
devices,  in  the  labeling)  and  in  such 
terms  as  to  render  it  likely  to  be  read 
and  imderstood  by  the  ordinary 
individual  under  customary  conditions 
of  purchase  and  use.” 

When  an  OTC  drug  product  is 
packaged  in  a  container  that  is  too  small 
to  contain  all  the  required  labeling,  the 
agency  recommends  that  the  product  be 
enclosed  in  a  carton  or  be  accompanied 
by  a  package  insert  or  booklet  that 
contains  the  information  complying 
with  the  monograph.  Manufacturers  are 
also  encouraged  to  print  a  statement  on 
the  product  container  label,  ceulon,  or 
package  insert  suggesting  that  the 
consumer  retain  the  carton  or  package 
insert  for  complete  information  about 
the  use  of  the  product  when  all  the 
required  labeling  does  not  appear  on  the 
product  container  label.  Manufacturers 
who  use  this  supplemental  labeling 
should  be  able  to  readily  provide  all 
labeling  information  in  a  larger  print 
size  than  if  all  of  the  labeling  is 
presented  on  the  immediate  container. 
Further,  the  agency  is  aware  that  many 
manufacturers  use  bold  lettering  and  a 
colored  label  to  emphasize  certain 
labeling  information,  including 
warnings,  on  the  immediate  container 
and  in  package  inserts.  All 
manufacturers  are  encouraged  to  use 
these  as  appropriate  to  highlight  and 
emphasize  certain  labeling  information 
for  consumers.  The  agency  recently 
published  a  request  for  public  comment 
(56  FR  9363  to  9365,  March  6, 1991)  on 
the  issue  of  print  size  and  style  of 
labeling  for  OTC  drug  products,  and 
will  evaluate  comments  received  before 
making  a  fi.nal  decision  on  the 
feasibility  of  establishing  a  Federal 
regulation  perteuning  to  print  size  and 
style  of  OTC  labeling.  In  addition,  the 
Nonprescriplion  Drug  Manufacturers 
Association(NDMA)  has  recently 
promulgated  guidelines  for  industry  to 
consider  when  examining  product 
labels  for  readability  and  legibility  (Ref. 
1).  These  guidelines  are  designed  to 
assist  manufacturers  in  making  ihe 
labels  of  OTC  drug  products  as  legible 
as  possible.  The  agency  commends  this 
voluntary  effort  and  urges  all  OTC  drug 
manufacturers  to  examine  their  product 
labels  for  legibility. 
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21.  One  comment  recommended 
removal  of  the  phrase  “difficulty  in 
breathing”  from  the  proposed  warning 
in  §  341.72(c)(2),  which  states  “Do  not 
take  this  product  if  you  have  asthma, 
glaucoma,  emphysema,  chronic 
pulmonary  disease,  shortness  of  breath, 
difficulty  in  breathing,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor."  The  comment  contends  that 
the  phrase  “difficulty  in  breathing”  is 
redundant  because  the  terms  asthma, 
emphysema,  chronic  pulmonary 
disease,  and  shortness  of  breath 
specifically  describe  those  breathing 
problems  which  may  contraindicate 
antihistamine  use  The  comment  added 
that  the  phrase  “difficulty  in  breathing” 
is  too  broadly  worded  and  could  be 
interpreted  by  consumers  to  mean 
“difficulty  in  nasal  breathing.”  The 
comment  argued  that  such  an 
interpretation  could  lead  to  consumer 
confusion  in  reeding  the  labeling  of  an 
OTC  cough-cold  combination  d^ 
product  containing  an  antihistamine 
and  a  nasal  decongestant.  Such  a 
product  would  be  indicated  for  relieving 
nasal  congestion  but  would  also  state 
not  to  use  the  product  if  you  have 
difficulty  in  [nasal]  breathing.  The 
comment  conclude  that  removal  of  the 
phrase  “difficulty  in  breathing”  from 
the  warning  would  lessen  consumer 
confusion  caused  by  the  labeling  of 
some  combination  products  without 
changing  the  substance  of  the  warning 
information  provided  to  consumers. 

The  agency  proposed  the  warning  in 
§  341.72(c)(2)  in  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products  based  on  the  medical  rationale 
that  antihistamines  should  not  be  used 
by  patients  with  any  obstructive 
pulmonary  disease  in  which  clearance 
of  secretions  is  a  problem  (SO  FR  2200 
at  2215).  In  making  this  proposal,  the 
agency  stated  that  respiratory  distress 
symptoms  such  as  difficulty  in 
breathing  and  shortness  of  breath  are 
characteristic  of  chronic  obstructive 
pulmonary  disease.  The  agency 
concluded  that  such  descriptive  terms 
should  also  be  included  in  the  warning 
in  addition  to  the  names  of  the  diseases 
in  order  to  provide  more  information  to 
the  consumer. 

The  agency  disagrees  edth  the 
comment  that  the  phrase  “difficulty  in 
breathing”  will  be  confusing  to 
consumers  using  single  ingr^ent 
antihistamine  drug  products  because 


such  products  are  not  indicated  for  the 
relief  of  nasal  congestion.  However,  the 
agency  does  believe  that  using  the 
broader  phrase  “brrathing  problems”  to 
describe  such  symptoms  (e.g., 

“shortness  of  bream”  and  “difficulty  in 
breathing”)  related  to  obstructive 
pulmonary  disease  would  allow  the 
consumer  to  more  readily  recognize  any 
respiratory  distress  symptoms  that  he/ 
she  may  experience.  Therefore,  the 
agency  is  deleting  the  phrases 
“shortness  of  breath”  and  "difficulty  in 
breathing”  and  replacing  them  with  the 
phrase  “breathing  problem”  in  the 
warning  in  §  341.72(c)(2)  of  this  final 
monograph. 

At  a  meeting  on  June  11  and  12, 1990, 
the  agency’s  I^lmonary-AlleiOT  Drugs 
Advisory  Committee  discussed  the  need 
to  continue  labeling  prescription  and 
OTC  antihistamine  (hug  products  with 
a  warning  against  the  use  of 
antihistamines  by  people  with  asthma 
(Ref.  1).  Participants  at  the  meeting 
expressed  the  belief  that  the  warning  is 
no  longer  accurate,  and  questioned  the 
continued  validity  of  the  reasoning  for 
the  warning.  It  was  noted  that  early 
first-generation  antihistamines,  which 
are  no  longer  on  the  market,  had 
anticholinergic  activity  that  could  be  a 
problem  in  asthma,  but  that  the  newer 
compounds  have  been  shown  to  be 
mildly  effective  as  well  as  safe  in  people 
with  asthma.  An  agency  consultant 
stated  that  the  problem  is  that  many 
asthmatic  patients  are  also  afflicteci  with 
upper-airway  disorders,  and  the 
prescribing  physician  is  on  the  horns  of 
a  dilemma  because  there  is  a  labeled 
contraindication  about  the  use  of 
antihistamines  by  people  with  asthma, 
but  there  is  also  evidence  to  show  that 
antihistamines  are  safe  for  use  by 
asthmatics.  This  anomaly  places 
physicians  in  the  awkw^  position  of 
telling  patients  to  ignore  a  labeled 
warning. 

The  consultant  presented  a  survey  of 
published  medical  reports  and  literature 
to  support  the  position  that 
antihistamines  should  not  be 
contraindicated  in  people  with  asthma 
unless  an  individud  has  previously 
experienced  an  adverse  reacticm  (Refe.  2 
through  24).  Positive  effects  of 
antihistamines  cm  asthma  have  been 
reported.  Investigators  have  shown  that 
antihistamines  may  inhibit  exercise- 
induced  asthma  (Refe.  4, 5, 9  through 
12,  and  23),  and  that  they  may  prevent 
histamine-induced  and  dlergen- 
induced  bronchospasm  (Refe.  2, 4, 6,  7, 
8, 10, 13, 19.  20,  and  23).  Further, 
antihistamines  have  been  demonstrated 
to  be  mild  bronchodilators  that  improve 
pulmonary  function  (Refe.  4, 5. 10, 19, 
23,  and  24).  A  reduction  of  pulmonary 


function  has  been  observed  foUoMdng 
diphenhydramine,  hydroxyzine,  and 
brompheniramine  challenges  in 
asthmatic  children,  but  premedication 
with  bronchodilators  prevented  the 
decrease  (Refe.  14  ancl  15).  Some  studies 
suggest  the  beneficial  effects  of 
antihistamines  are  dose  related  (Refe.  4, 
5. 9, 12,  and  23),  while  one  invekigator 
observed  that  low  concentrations  i^bit 
histamine  release,  but  high 
(xmcentrations  may  stimulate  histamine 
release,  in  vitro,  in  the  absence  of 
antigen  challenge  (Ref.  12).  It  is 
generally  believed  that  histamine 
released  frx>m  airway  mast  cells  is  a 
major  mediator  of  bronchospasm, 
although  other  mediators  may  be 
involved  (Refe.  3. 4. 6.  7, 8. 10, 19.  20, 
21,  23,  and  24).  l^erefore,  as  fer  as  the 
treatment  of  asthma  is  (xmcemed,  an 
antihistamine  is  not  the  drug  of  first 
choice  (Refe.  17  and  23).  but  it  need  not 
be  withheld  from  asthmatics  who  are 
also  afflicted  with  upper-airway 
disorders.  There  does  not  seem  to  be 
any  direct  evidence  that  anticholinergic 
effects  of  some  antihistamines  will 
cause  drying  of  broncihial  secuations  and 
exacerbate  asthma  (Refs.  17  and  23). 

The  advisory  committee  was  asked  to 
vote  on  the  question  of  whether  current 
evidence  supports  (xmtinued  use  of  the 
warning  statement  about  possible 
adverse  effects  of  antihistamines  on 
asthma.  The  advisory  committee 
recommended  to  FDA  by  a  vote  of  seven 
to  zero,  with  one  abstention,  that 
current  evidenc»  does  not  support 
continuation  of  the  warning  regarding 
possible  adverse  effects  of 
antihistamines  when  used  by  asthmatic 
patients  and  the  warning  should  be 
rescinded  (Ref.  1). 

The  agency  has  evaluated  the 
references  cited  by  the  consultant  (Refs. 
2  through  24)  and  concludes  that  it 
concurs  with  the  advisoiy  committee’s 
re(X)mmendation.  Ac(X)r(lingly,  in  this 
final  rule,  the  agency  is  removing  the 
descriptive  term  “asthma”  from  the 
warning  included  in  §  341.72(c)(2). 

In  the  tentative  final  mononaph  for 
OTC  antihistamine  drug  pnxiucts  (50 
FR  2200  at  2215),  the  agency  proposed 
the  descriptive  term  “chronic 
pulmonary  diseases”  to  cover  all  types 
of  (dironic  obstructive  pulmonary 
diseases  such  as  emphysema  ancl 
chronic  broncdiitis.  However,  because 
consumers  may  asscxuate  the  term 
"chronic  pulmonary  disease”  with 
asthma,  the  agency  now  believes  that 
this  term  is  no  longer  appropriate  and 
that  (darifying  the  term  would  be  more 
helpful  to  (X)nsumers.  The  agency 
believes  that  consumers  will  recognize 
and  understand  the  terms  chronic 
bronchitis  and  emphysema  and  is 
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replacing  the  term  “chronic  pulmonary 
disease"  with  "chronic  bronchitis”  in 
the  warning.  The  term  emphysema 
already  appears  in  the  warning. 

With  regard  to  OTC  cough-cold 
combination  drug  products  containing 
an  antihistamine  and  a  nasal 
decongestant,  the  agency  concurs  with 
the  comment  that  consumers  might 
confuse  a  phrase  describing  breathing 
problems  associated  with  emphysema  or 
chronic  bronchitis  with  those  breathing 
problems  associated  with  nasal 
congestion  when  taking  an  OTC  cough- 
cold  combination  drug  product 
containing  an  antihistamine  and  a  nasal 
decongestant.  Thus,  to  clarify  the 
warning  and  to  avoid  any  confusion 
regarding  the  phrase  "breathing 
problem"  for  consumers  using  an  OTC 
cough-cold  drug  product  labeled  with 
antihistamine  and  nasal  decongestant 
claims,  the  agency  is  revising  the 
wording  of  the  warning  appearing  in 
§  341.72(cK2)  of  this  final  monograph  to 
associate  the  breathing  problems  with 
the  conditions  for  whidi  an 
antihistamine  should  not  be  used. 

Therefore,  the  agency  is  revising  the 
warning  in  §  341.72(c)(2)  to  reflect  the 
changes  discussed  above  as  follows:  "Do 
not  t^e  this  product,  unless  directed  by 
a  doctor,  if  you  have  a  breathing 
problem  such  as  emphysema  or  chronic 
bronchitis,  or  if  you  have  glaucoma  or 
difficulty  in  urination  due  to 
enlargement  of  the  prostate  gland.”  The 
warning  has  also  b^n  revised  to  group 
the  breathing  conditions  together  in  one 
part  of  the  warning,  followed  by  the 
other  conditions  for  which  the  drug 
should  not  be  used  unless  directed  by 
a  doctor.  Likewise,  the  corresponding 
warning  in  §  341.72(c)(6)(i)  for  products 
that  are  labeled  only  for  use  by  children 
under  12  years  of  age  is  being  revised 
in  a  similar  maimer  to  read:  “Do  not 
give  this  product  to  children  who  have 
a  breathing  problem  such  as  chronic 
bronchitis  or  who  have  glaucoma, 
without  first  consulting  the  child’s 
doctor.”  Under  proposed  §  341.85(c)  in 
the  tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
(53  FR  30522  at  30561),  these  revised 
warnings  will  be  applicable  to  any  OTC 
cough-cold  combination  drug  products 
containing  an  antihistamine  and  a  nasal 
decongestant. 
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22.  One  comment  contended  that 
proposed  §  341.72(c)(3)  and  (4)  which  • 
presently  state  "May  cause  (marked) 
drowsiness;  alcohol  may  increase  the 
drowsiness  effect.  Avoid  alcoholic 
beverages  while  taking  this  product  *  * 

*  .”  may  cause  confusion  for  consumers 
taking  a  product  formulated  with 
alcohol  in  that  they  may  interpret  the 
warnings  to  mean  that  the  products 
should  not  be  used  at  all.  The  comment 
requested  changes  in  this  warning,  for 
products  formulated  with  alcohol  and 
labeled  for  nighttime  use,  and  suggested 
the  addition  of  the  following  as  an 
alternative  to  §  341.72(c)(3)  and  (4): 

“May  cause  (marked)  drowsiness;  this 
product  is  formulated  with  alcohol 
which  may  increase  the  drowsiness 
effect.  While  taking  this  product,  avoid 
alcoholic  drinks  or  other  products  with 
alcohol.” 

The  agency  notes  that  this  comment 
was  submitted  before  the  agency 
published  an  amendment  to  the 
tentative  final  monograph  for  OTC 
antihistamine  drug  products  in  the 
Federal  Register  of  August  24, 1987.  In 
that  amendment,  the  agency  revised  the 
proposed  warnings  in  §  341.72(c)(3)  and 
(4)  to  read  as  follows;  "May  cause 
drowsiness;  alcohol,  sedatives,  and 
tranquilizers  may  increase  the 
drowsiness  effect.  Avoid  alcoholic 
beverages  while  taking  this  product.  Do 
not  take  this  product  if  you  are  taking 
sedatives  or  tranqmlizers,  without  first 
consulting  your  doctor.  Use  caution 
when  driving  a  motor  vehicle  or 
operating  machinery.” 

‘The  intended  message  of  the  warnings 
in  §  341.72(c)(3)  and  (4)  is  to  inform 
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consumers  to  avoid  alcoholic  beverages 
when  using  OTC  antihistamines  because 
alcoholic  l^erages  may  increase  the 
drowsiness  effect  of  the  antihistamine. 
The  agency  does  not  believe  that  a 
consumer  would  equate  a  drug  product 
containing  alcohol  with  an  alconolic 
beverage  and  thus  construe  these 
warnings  to  mean  that  the  drug  product 
should  not  be  used.  Additionally,  the 
comment  did  not  provide  any  data 
supporting  its  contention  that  the 
proposed  warning  is  confusing.  Finally, 
the  agency  does  not  believe  that 
products  formulated  with  alcohol  and 
labeled  for  nighttime  use  should  have  a 
different  warning.  The  agency  is  aware 
that  such  products  often  are  also  labeled 
for  use  during  the  day  and  are,  in  fact, 
used  by  consumers  during  the  day 
whether  or  not  they  cont^  labeling  for 
this  use.  The  agency  believes  that 
products  containing  an  antihistamine 
should  contain  the  same  warnings,  with 
the  only  exception  being  that  the  word 
“marked”  is  required  for  several  of  the 
antihistamines  to  describe  the  degree  of 
drowsiness  that  may  occur.  Therefore, 
the  agency  is  not  including  the 
comment’s  suggested  alternative  in 
§  341.72(c)(3)  and  (4)  of  this  final 
monograph,  but  is  including  the 
warning  that  was  proposed  in  the 
amendment  to  the  tentative  final 
monograph  for  OTC  antihistamine  drug 
products,  as  stated  above. 

23.  One  comment  suggested  that 
labeling  for  drug  products  containing 
diphenhydramine,  chloipheniramine, 
and  related  substances  should  contain 
warnings  of  possible  effects  on  the 
heart,  particularly  heart  problems 
requiri^  treatment  with  beta  blocker 
drugs.  The  comment  based  its 
suggestion  on  a  personal  experience 
while  using  a  prescription  drug  product 
containing  diphenhydramine  “for  a  bad 
case  of  allergy”  and,  subsequently, 
using  an  OTC  drug  product  containing 
chlorpheniramine.  The  comment 
contended  that  these  drugs  “began  to 
cause  trouble,  a  stepped-up  heart  beat, 
and  a  very  disabling  weak  feeling  in  the 
chest.” 

The  agency  has  reviewed  the  Panel’s 
report  with  respect  to  side  effects  of  the 
antihistamines.  The  Panel  stated  that 
the  most  common  side  effects  are 
drowsiness  and  dryness  of  the  mouth 
(41  FR  38312  at  38380).  The  Panel  also 
stated  that  other  side  effects  which  are 
not  as  common  have  been  reported  in 
scientific  texts  but  are  poorly 
documented  and  often  cannot  be 
definitely  ascribed  to  antihistamines. 
These  include  gastrointestinal  effects 
and  cardiovascular  symptoms  which 
may  include  palpitations,  hypotension, 
headache,  or  tightness  of  the  chest  (41 


FR  38380).  The  Panel  concluded  that 
serious  side  effects  produced  by  the 
antihistaminic  drugs  in  the  dosages 
recommended  for  OTC  use  are  rare  and 
the  more  common  side  effects  are  rarely 
serious  (41  FR  38380).  In  addition,  in  its 
safety  discussions  of  diphenhydramine 
(41  FR  38340,  38341,  38384,  and  38385), 
chlorpheniramine  (41  FR  38383  and 
38384),  or  any  other  Category  I 
antihistamine,  the  Panel  did  not  cite  any 
cardiovascular  problems  associated  with 
the  use  of  these  ingredients  as 
mentioned  specifically  by  the  comment. 
The  comment  did  not  submit  any  data 
to  support  its  suggestion  to  add 
warnings  concerning  cardiovascular 
effects  to  the  labeling  of  OTC 
antihistamine  drug  products  beyond 
reporting  one  personal  experience. 

Based  on  the  Panel’s  determination 
that  cardiovascular  symptoms  rarely 
occur  with  the  use  of  OTO 
antihistamines,  and  the  lack  of  other 
information,  the  agency  concludes  that 
there  is  not  an  adequate  basis  for  OTC 
antihistamine  drug  products  to  bear 
label  warnings  regarding  possible 
adverse  cardiovascular  effects. 
Accordingly,  tho  agenrv  not  including 
such  warnings  in  this  final  monograph. 

24.  One  comment  suggested  that  all 
antihistamine  drug  products  contain 
warnings  to  the  elderly  that  these 

{)roducts  may  produce  congestion  in  the 
ungs,  particularly  in  case  of  bronchitis, 
flu,  pneumonia,  or  even  a  bad  cold. 

The  comment  did  not  provide  any 
data  demonstrating  that  lung  congekion 
results  from  taking  an  OTC 
antihistamine  drug  product.  The  agency 
is  not  aware  of  any  studies  or  published 
literature  that  would  support  the 
comment’s  statement.  If  limg  congestion 
occurs  when  a  person  has  bronchitis, 
flu,  pneumonia,  or  a  bad  cold,  it  would 
appear  that  the  congestion  is  likely  the 
result  of  the  underlying  condition.  The 
agency  does  not  believe  that  a  warning 
expanded  beyond  that  discussed  in 
comment  21,  “Do  not  take  this  product, 
unless  directed  by  a  doctor,  if  you  have 
a  breathing  problem  such  as  emphysema 
or  chronic  bronchitis,  or  if  you  have 
glaucoma  or  difGculty  in  urination  due 
to  enlargement  of  the  prostrate  gland,” 
is  warranted  at  this  time. 

25.  Two  comments  requested  that  the 
agency  include  the  symptomatic 
treatment  of  allergic  itcl^g  as  a 
monograph  condition  in  the  final 
monograph  for  OTC  antihistamine  drug 
products.  One  comment  requested  this 
indication  specifically  for  oral 
diphenhydr^ine,  wmle  the  other 
comment  requested  the  indication  for 
aU  orally  administered  OTC 
antihistamines. 


The  comment  that  requested 
monograph  status  for  ond 
diphenhydramine  requested  the 
following  indication:  “For  temporary 
relief  of  itching  associated  with  hives, 
minor  skin  irritations,  m  rashes  due  to 
food  or  animal  allergies,  insect  bites, 
inhaled  allergens  (dust,  mold,  spores), 
poison  ivy,  c^,  or  sumac,  soaps, 
detergents,  cosmetics,  and  jewelry.”  The 
comment  contended  that  the  proposed 
indication  involves  only  symptoms 
which  consumers  can  recognize  and 
treat,  and  that  the  indication  is  currentlv 
approved  for  prescription  dispensing  of 
diphenhydramine  hydrochloride  at  &e 
dose  already  accept^  for  OTC 
mariceting.  This  comment  was 
subsequently  withdrawn,  but  no  reasons 
were  given  (Ref.  1). 

The  second  comment  dted  statements 
from  three  references  to  support  the 
effectiveness  of  orally  administered 
antihistamines  for  the  relief  of  pruritus, 
angioedema,  and  ether  manifestations  of 
skin  allergies:  (1)  prior  administration  of 
chloipheniramine  raised  the  itch 
thresholds  to  both  2-methyl  histamine 
and  histamine  itself  (Ref.  2),  (2) 
traditional  antihistamines  of  the  Hi  type 
are  the  mainstay  in  the  management  of 
urticaria  (Ref.  3),  and  (3)  certain  of  the 

Hi  dockers;  Hi  blockers  also  have  a 
place  in  the  treatment  of  itching 
pruritides;  and  some  relief  mw  be 
obtained  in  many  patients  suffering 
atopic  dermatitis  and  contact  dermatitis, 
although  topical  corticosteroids  seem  to 
be  more  valuable  in  such  diverse 
conditions  as  insect  bites  and  ivy 
poisonings  (Ref.  4).  The  comment 
requested  that  the  indications  in 
§  341.72(b)  be  expanded  to  permit  the 
following  claim:  “*  *  *  or  the  itching 
skin  caused  by  allergy  to  local  irritants 
such  as  poison  ivy,  oak,  or  sumac,  or 
caused  by  hives.” 

The  agency  has  reviewed  the 
information  provided  by  the  comment 
and  determined  that  it  is  insufficient  to 
support  general  recognition  of  the 
symptomatic  treatment  of  allergic 
itching  as  an  appropriate  OTC 
indication  for  oral  antihistamine  drug 
products.  Hives  and  pruritic  rashes 
secondary  to  foods,  animal  allergies, 
and  insect  stings  and  bites  can  be  one 
component  of  a  systemic  anaphylactic 
reaction,  and  the  use  of  an  OTC 
antihistamine  could  potentially  delay 
more  appropriate  treatment  that  may  be 
needed.  ’The  agency  is  unaware  of  any 
data  demonstrating  that  the  average 
person  can  distinguish  between  a  mild 
allergic  reaction  and  a  life-threatening 
reaction  that  may  begin  with  itching 
only.  Histamine  is  only  one  of  the 
me^ators  released  during  mast  cell 
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degranulation  (Ref.-5).  Therefore,  the 
use  of  an  antihistamine  alone  may  not 
be  sufficient. 

The  agency  does  not  find  that  the 
references  cited  by  the  comment 
support  ore  use  of  oral  antihistamines 
for  pruritus,  angioedema,  and  other 
manifestations  of  skin  allergies.  For 
example.  Monroe  (Ref.  3)  also  said  that 
the  ideal  treatment  for  urticaria  is 
identification  and  removal  of  its  cause 
and  that  oral  antihistamines  of  the  Hi 
type  are  the  usual  medical  treatment  for 
acute  urticaria,  but  medical 
management  is  required  in  severe 
urticarial  reactions.  Further,  the  edition 
of  Goodman  and  Gilman  cited  by  the 
comment  included  in  its  discussion  of 
allergic  dermatoses  the  caveat  that, 
although  angioedema  is  responsive  to 
treatment  with  antihistamines,  the 
paramount  importance  of  epinephrine 
in  the  severe  attack  must  be  emphasized 
(Ref.  4).  This  caution  is  carried  through 
to  the  current  edition  of  Goodman  and 
Gilman  as  well  (Ref.  5).  Poison  ivy,  oak, 
and  sumac  are  examples  of  contact 
dermatitis.  The  Mer^  Manual  (Ref.  6) 
states  that,  although  an  oral 
corticosteroid  should  be  given  in  severe 
cases  and  the  treatment  for  contact 
dermatitis  is  usually  topical 
corticosteroids,  antihistamines  are 
ineffective  in  cases  of  contact  dermatitis 
except  for  their  sedative  effect. 

Based  upon  ciirrently  available  data, 
the  agency  concludes  that  there  is  a  lack 
of  information  to  support  an  OTC 
indication  for  allergic  itching  related  to 
hives  and  rashes.  Thus,  the  use  of  OTC 
oral  antihistamines  for  self-treatment  of 
these  problems  remains  a 
nonmonograph  condition  at  this  time. 
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n.  Summary  of  Significant  Changes 
From  the  Proposed  Rule 

1.  The  agency  has  determined  that 
diphenhy^mine  citrate  should  be 
included  in  this  final  monograph 
because  the  citrate  salt  of 
diphenhydramine  is  identical  to  the 
hydrochloride  salt.  A  dose  of  76  mg 
diphenhydramine  citrate  supplies  an 
equivalent  amount  of  diphenhydramine 
content  as  50  mg  dipherihydramine 
hydrochloride.  Therefore,  the  agency  is 
revising  the  letter  designations  of  active 
ingredients  in  §  341.12  Antihistamirte 
active  ingredients  to  include  the 
addition  of  diphenhydramine  citrate  in 
this  section,  llie  agency  is  also  revising 
and  redesignating  the  paragraphs  in 

§§  341.72  (c)  and  (d)  and  341.90  to 
reflect  this  addition  to  §  341.12.  (See 
comment  4.) 

2.  In  order  to  allow  for  greater 
flexibility  in  indication  statements,  the 
agency  is  revising  and  expanding 

§  341.72(b)  to  allow  for  the  option  of 
using  either  the  phrase  “Temporarily 
relieves”  or  “For  the  temporary  relief 
of.”  This  revision  results  in  the  addition 
of  a  new  indication  in  §  341.72(b)(2); 
proposed  §  341.72(b)(2)  (indication  for  a 
cold)  is  temporarily  removed  while  the 
agency  further  assesses  the  use  of 
antihistamines  for  relieving  symptoms 
of  a  cold.  New  §  341.72(b)(2)  now  reads 
as  follows:  “For  the  temporary  relief  of 
runny  nose,  sneezing,  itching  of  the 
nose  or  throat,  and  itchy,  watery  eyes 
due  to  hay  fever”  (which  may  be 
followed  by  one  or  both  of  the 
following:  “or  other  upper  respiratory 
allergies”  or  “(allergic  rhinitis)”).  (See 
comment  14.) 

3.  The  agency  is  clarifying  and 
revising  the  warning  in  §  341.72(c)(2)  so 
that  the  consumer  will  not  confuse 
“breathing  problems”  associated  with 
nasal  congestion  with  “breathing 
problems"  associated  with  emphysema 
or  chronic  bronchitis  (conditions  for 
which  an  antihistamine  should  not  be 
used)  when  taking  an  OTC  cough-cold 
combination  drug  product  containing  an 
antihistamine  and  a  nasal  decongestant 
and  to  delete  the  term  “asthma.”  The 
agency  is  revising  the  warning  to  read 
as  follows:  “Do  not  take  this  product, 
unless  directed  by  a  doctor,  if  you  have 
a  breathing  problem  such  as  emphysema 
or  chronic  bronchitis,  or  if  you  have 
glaucoma  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland.” 
Likewise,  the  corresponding  warning  in 
§  341.72(c)(6)(i)  for  products  that  are 
labeled  only  for  use  by  children  under 
12  years  of  age  is  also  revised  to  read  as 
follows:  “Do  not  give  this  product  to 
children  who  have  a  breathing  problem 
such  as  chronic  bronchitis  or  who  have 


glaucoma,  without  first  consulting  the 
child's  doctor.”  (See  comment  21.) 

4.  The  agency  is  deferring  its  final 
decision  on  the  monograph  status  of 
doxylamine  succinate.  Thus,  the  agency 
has  deleted  this  ingredient  from 

§  341.12  of  the  monograph,  all 
references  to  this  ingredient  from 
headings  in  the  monograph,  and  the 
directions  for  the  use  of  tnis  ingredient 
from  §  341.72(d)  and  341.90. 

5.  The  agency  is  revising  the  letter 
designations  proposed  on  January  15, 
1985,  and  August  24, 1987,  in  the 
following  sections:  in  §  341.3 
Definitions,  (d)  is  being  redesignated  as 
(e);  and  in  §  341.90  Professional 
Labeling,  paragraphs  (b),  (c),  (d),  (e),  (f), 

(g) ,  (h),  (i),  (j),  (k),  (1),  and  (m)  have  been 
redesignated  as  paragraphs  (e),  (f),  (g), 

(h) ,  (i),  (k),  (1),  (m),  (n),  (o),  (p),  and  (q), 
respectively.  The  redesignated 
paragraph  “1”  is  being  reserved  because 
the  agency  is  deferring  its  final  decision 
on  the  status  of  doxylamine  succinate. 
Also,  new  paragraph  (j)  for  the 
ingredient  diphenhydramine  citrate  is 
being  added  to  §  341.90. 

6.  The  agency  is  deferring  its  final 
decision  on  the  OTC  claim  for  the 
common  cold  proposed  in  §  341.72(b)  of 
the  tentative  final  monograph  until  the 
scientific  debate  about  such  use  is 
resolved  as  discussed  above.  Thus,  the 
agency  is  deleting  the  portion  of  the 
definition  proposed  in  §  341.3(e)  that 
refers  to  the  common  cold  and  the 
indication  proposed  in  §  341.72(b)  for 
the  use  of  OTC  antihistamines  for 
symptoms  of  the  common  cold.  . 

III.  The  Agency’s  Final  Conclusions  on 
OTC  Antihistamine  Drug  Products  for 
Relief  of  Symptoms  of  Hay  Fever  and 
Upper  Respiratory  Allergies  (Allergic 
Rhinitis) 

Based  on  the  available  evidence,  the 
agency  is  issuing  a  final  monograph 
establishing  conditions  under  which 
OTC  antihistamine  drug  products  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded  for  relief 
of  symptoms  of  hay  fever  and  upper 
respiratory  allergies  (allergic  rhinitis). 
Specifically,  the  following  ingredients 
are  included  in  this  final  monograph  for 
OTC  antihistamine  use: 
brompheniramine  maleate, 
chlorcyclizine  hydrochloride, 
chlorpheniramine  maleate, 
dexbrompheniramine  maleate, 
dexchlorpheniramine  maleate, 
diphenhydramine  citrate, 
diphenhydramine  hydrochloride, 
phenindamine  tartrate,  pheniramine 
maleate,  pyrilamine  maleate, 
thonzylamine  hydrochloride,  and 
triprolidine  hydrochloride.  The 
following  ingredients  for  OTC 
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antihistamine  use  considered  in  this 
rulemaking  are  nonmonograph 
ingredients:  methapyrilene  fumarate, 
methapyrilene  hydrochloride, 
phenyltoloxamine  dihydrogen  citrate, 
promethazine  hydrochloride, 
thenyldiamine  hydrochloride,  and 
tripelennamine  hydrochloride.  The 
agency  has  established  21  CFR  310.545 
in  which  it  lists  certain  active 
ingredients  that  are  not  generally 
recognized  as  safe  and  effective  for 
certain  OTC  drug  uses.  Methapyrilene 
hydrochloride,  methapyrilene  fumarate, 
and  thenyldiamine  hydrochloride  are 
presently  listed  in  §  310.545(a)(6)(i)  for 
antihistamine  drug  products.  In  this 
final  rule,  the  agency  is  amending 
§  310.545(a)(6)(i)  by  adding 
phenyltoloxamine  dihydit^en  citrate. 
Promethazine  hydrochloride  (as  a  single 
ingredient)  and  tripelennamine 
hydrochloride  are  not  included  in 
§  310.545  because  these  ingredients 
have  not  been  marketed  OTC  and  were 
considered  in  this  rulemaking  only  as 
possible  prescription-toOTC  switch 
drugs.  Promethazine  hydrochloride  in 
cough-cold  combination  drug  products 
will  be  discussed  in  the  final  rule  for 
OTC  cough-cold  combination  drug 
products  in  a  future  issue  of  the  Federal 
Register.  The  use  of  antihistamines  to 
relieve  s)mfiptoms  of  a  cold  will  be 
discussed  in  a  future  issue  of  the 
Federal  Register. 

Any  drug  product  marketed  for  use  as 
an  OTC  antihistamine  drug  product  that 
is  not  in  conformance  with  ^e 
monograph  (21  CFR  part  341,  subparts 
A.  B,  and  C)  (except  the  labeling  of  an 
antihistamine  included  in  the 
monograph  to  relieve  symptoms  of  a 
cold)  is  considered  misbranded  imder 
section  502  of  the  act  (21  U.S.C.  352) 
and  a  new  drug  under  section  201(p)  of 
the  act  (21  U.S.C.  321(p))  for  which  an 
approved  application  or  abbreviated 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  part  314  of  the 
regulations  (21  CFR  part  314)  is  required 
for  marketing.  In  appropriate 
circumstances,  a  citizen  petition  to 
amend  the  monograph  may  be 
submitted  imder  21  CFR  10.30  in  lieu  of 
an  application.  Any  OTC  antihistamine 
drug  product  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  after  the  effective 
date  of  this  final  rule  that  is  not  in 
compliance  with  the  regulations  is 
subject  to  regulatory  action.  The 
effective  date  of  this  final  monograph 
does  not  apply  to  antihistamines 
marketed  for  relief  of  symptoms  of  a 
cold.  Such  products  may  remain  in  the 
marketplace  while  the  agency  continues 
its  review  of  antihistamines  for  this  use. 


However,  any  product  containing  an 
antihistamine  and  labeled  for  use  to 
relieve  both  symptoms  of  hay  faver  and 
a  cold  must  b^  all  of  the  required 
monograph  labeling  on  or  before  the 
effective  date  of  this  final  rule. 
Manufacturers  of  products  containing 
an  antihistamine  labeled  only  to  relieve 
symptoms  of  a  cold  are  encouraged  to 
voluntarily  label  the  product  with  all  of 
the  information  required  by  this  final 
monograph.  However,  such  products 
may  not  bear  the  FDA  “APPROVED 
USES’*  language  provided  for  in 
§330.1(c)(2)(i). 

No  comments  were  received  in 
response  to  the  agency’s  request  for 
specific  comment  on  the  economic 
impact  of  this  rulemaking  (50  FR  2200 
at  2215  through  2216  and  52  FR  31892 
at  31911).  The  agency  has  examined  the 
economic  consequences  of  this  final 
rule  in  conjunction  with  other  rules 
resulting  from  the  OTC  drug  review.  In 
a  notice  published  in  the  F^eral 
Register  of  February  8, 1983  (48  FR 
5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  final  rule  for  OTC 
antihistamine  drug  products,  is  a  major 
rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  for  OTC  antihistamine  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  This  final 
rule  will  require  some  relabeling  for 
products  containing  monograph 
ingredients.  Manufacturers  will  have 
one  year  to  implement  this  relabeling. 
This  final  rule  does  not  affect 
antihistamine  products  labeled  to 
relieve  symptoms  of  a  cold.  This  final 
rule  will  also  require  reformulation  of  a 
few  products  containing 
phenyltoloxamine  dihydrogen  citrate. 
For  all  other  nonmonograph  active 
ingredients  listed  above,  the  effective 
date  was  May  7, 1991.  'Ilierefore,  the 
agency  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

The  agency  is  removing  §  201.307  and 
removing  the  exemption  for  certain 
drugs  limited  by  NDA’s  to  prescription 
sale  in  §  310.201(a)(25)  (applicable  to 
chlorcyclizine  hydrochloride 
preparations)  because  most  portions  of 
those  regulations  are  superseded  by  the 
requirements  of  the  antiemetic  final 
monograph  (21  CFR  part  336)  and  the 
antihistamine  final  monograph  (21  CFR 
part  341)  (for  chlorcyclizine 
hydrochloride).  Section  201.307  also 
addresses  the  marketing  of  parenteral 
drugs  containing  chlorcyclizine, 
cycUzine,  or  meclizine.  These  products 
are  all  marketed  as  prescription  drugs 
and,  as  such,  must  comply  with  the 
pregnancy  labeUng  requirements  of 
§  201.57  (21  CFR  201.57).  Accordingly, 

§  201.307  is  no  longer  required.  The 
agency  is  also  adding  and  reserving 
paragraph  (b)  in  §  310.201,  and 
amending  an  entry  in  §§  369.20  and 
369.21.  TCe  items  being  removed 
include:  (1)  all  of  §  201.307;  (2) 

§  310.201(a)(25);  and  (3)  the  references 
to  §  201.307  and  §  310.201(a)(25)  in  the 
introductory  text  of  the  entry  for 
"ANTIHISTAMINICS,  ORAL’’  in 
§  369.20.  The  agency  is  also  removing 
the  reference  to  paragraph  (a)(6)  of 
§  310.201  in  this  same  entry  because 
that  paragraph  was  removed  on  April 
30, 1987  and  reserved  for  future  use. 
(Sm  52  FR  15886  at  15892.)  In  this  final 
rule,  the  agency  is  amending  §  310.545 
by  adding  phenyltoloxamine 
dihydrogen  citrate  in  paragraph  (a)(6)(i), 
and  by  adding  new  paragraph  (d)(6). 

The  agency  is  also  revising  the  entry  for 
“ANTIHISTAMINICS,  ORAL 
(PHENYLTOLOXAMINE  DIHYDROGEN 
CITRATE,  DOXYLAMINE  SUCCINATE, 
CHLOROTHEN  CITRATE,  AND 
CHLORCYCLIZINE  HYDROCHLORIDE 
PREPARATIONS)’’  in  §  369.21  by 
revising  the  introductory  text  and  by 
removing  those  portions  of  the  entry 
pertaining  specifically  to  chlorcyclizine 
hydrochloride,  including  the  references 
to  §  201.307  and  paragraphs  (a)(6)  and 
(a)(25)  of  §  310.201  in  this  entry. 

List  of  Subjects 

21  CFR  Part  201 

Drugs,  Labeling,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 
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21  CFR  Part  341 

Antihistamine  drug  products. 

Labeling,  Over-the^imter  drugs. 

21  CFR  Part  369 

Labeling,  Medical  devices,  Over-the- 
coimter  drugs. 

Thwefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  vmder 
authority  delegated  to  the  Commissioner 
of  Food  and  D^mgs,  21  CFR  parts  201, 
310, 341,  and  369  are  amended  as 
follows: 

PART  201— LABELING 

1.  The  authority  citation  for  21  CFR 
part  201  continues  to  read  as  follows: 

Andiotity:  Secs.  201,  301, 501, 502,  503, 
505,  506,  507,  508,  510,  512,  530-542,  701, 

704. 706  of  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321, 331, 351, 352, 
353,  355,  356, 357, 358,  360,  360b,  360gg- 
360SS,  371, 374, 376);  secs.  215, 301, 351, 361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216,  241,  262,  264). 

1201.307  (Ramovadl 

2.  Section  201.307  Chlorcyclizine, 
cyclizine,  meclizine;  warnings:  labeling 
requirements  is  removed  from  subpait 
G. 

PART  31 0-NEW  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Antfiortty:  Secs.  201, 301, 501, 502,  503, 
505, 506,  507, 512-616,  520, 601(a),  701,  704, 

705. 706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321, 331,  351, 352, 
353, 355,  356,  357, 360b-360f,  3^,  361(a). 
371,  374. 375.  376);  secs.  215, 301,  302(a). 
351, 354-360F  of  the  Public  Health  Service 
Act  (42  U.S.C  216,  241,  242(a).  262,  263b- 
263n). 

1310.201  [Amandad] 

4.  Section  310.201  Exemption  for 
certain  drugs  limited  by  new-drug 
applications  to  prescription  sale  is 
amended  by  removing  paragraph  (a)(25) 
and  reserving  it,  and  by  adding  and 
reserving  paragraph  (b). 

5.  Section  310.545  is  amended  by 
revising  paragraph  (a)(6)(i),  paragraphs 

(d)  intr^uctory  text  and  (d)(1),  and  by 
adding  new  paragraph  (d)(6)  to  read  as 
follows; 

S  31 0.545  Drug  proaueta  containing 
certain  active  ingredienta  offered  over4he* 
counter  (OTC)  for  certain  uaea. 

(а) *  *  * 

(б) *  *  * 

(i)  Antihistamine  drug  products.  (A) 
Ingredients. 

Methapyrilene  hydrochloride 
Methapyrilene  fumarate 
Thenylmamine  hydrochloride 


(B)  Ingredient. 

Phenyltoloxamine  dihydrogen  citrate 
***** 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(6)  of  this  section. 

(1)  May  7, 1991,  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(6)(i)(A), 

(a)(6)(ii),  (a)(7)  (except  as  covert  by 
paragraph  ((1)(3)  of  this  section)  through 

(a)(19)  of  this  section. 
***** 

(6)  December  9, 1993,  for  products 
subject  to  paragraph  (a)(6)(i)(B)  of  this 
section. 

PART  341-COLO,  COUGH.  ALLERGY, 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

6.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

AudMHiW:  Secs.  201,  501,  502, 503,  505, 
510, 701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.Q  321, 351,  352, 353, 
355,  360,  371). 

7.  Section  341.3  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

f341J  Definitions. 
***** 

(e)  Antihistamine  drug.  A  drug  used 
for  the  relief  of  the  symptoms  of  hay 
fever  and  upper  respiratory  allergies 
(allergic  rhinitis). 

8.  Section  341.12  is  added  to  subpart 
B  to  read  as  follows: 

1341.12  Antihistamina  activa  ingradiants. 

The  active  ingredient  of  the  product 
consists  of  any  of  the  following  when 
used  within  the  dosage  limits 
established  for  each  ingredient: 

(a)  Brompheniramine  maleate. 

(b)  Chlorcyclizine  hydrochloride. 

(c)  Chlorpheniramine  maleate. 

(d)  Dexbrompheniramine  maleate. 

(e)  Dexchlorpheniramine  maleate. 

(f)  Diphenhydramine  citrate. 

^  Diphenhydramine  hydrochloride. 

(h)  [Reserved] 

(i) Phenindamine  tartrate. 

(i)  Pheniramine  maleate. 

(k)  F^lamine  maleate. 

(l)  Thdhzylamine  hydrochloride. 

(m)  Triprolidine  hydrochloride. 

9.  Section  341.72  is  added  to  subpart 
C  to  read  as  follows: 

i341.72  Labeling  of  antihistamine  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  tbo  established 


name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  ’‘antihistamine.” 

(b)  Indications.  The  labeling  of  the 
product  states,  under  the  hea^g 
“Indications,”  any  of  the  phrases  listed 
in  paragraph  (b)  of  this  section,  as 
appropriate.  Other  truthful  and 
nonmisleading  statements,  describing 
only  the  indications  for  use  that  have 
been  established  and  listed  in  this 
paragraph,  may  also  be  used,  as 
provided  in  $  330.1(c)(2)  of  this  chapter, 
subject  to  the  provisions  of  section  502 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  relating  to  misbranding  and 
the  prohibition  in  section  301(d)  of  the 
act  against  the  introduction  or  delivery 
for  introduction  into  interstate 
commerce  of  unapproved  new  drugs  in 
violation  of  section  505(a)  of  the  act. 

(1)  “Temporarily”  (select  one' of  the 
following;  "relieves,”  "alleviates,” 
“decreases,”  "reduces,”  or  "dries”) 
“runny  nose  and”  (select  one  of  the 
following:  “relieves,”  “alleviates," 
“decreases,”  or  “reduces")  “sneezing, 
itching  of  the  nose  or  throat,  and  itchy, 
watery  eyes  due  to  hay  fever”  (which 
may  followed  by  one  or  both  of  the 
following;  “or  other  upper  respiratory 
allergies”  or  “(allergic  rhinitisV'). 

(2)  “For  the  temporary  relief  of  runny 
nose,  sneezing,  itching  of  the  nose  ch* 
throat,  and  it^y,  watery  eyes  due  to  hay 
fever”  (which  may  be  followed  by  one 
or  both  of  the  following:  “or  other  upper 
respiratory  allergies”  or  “(allergic 
rhinitis)”). 

(c)  IVornings.  The  labeling  of  the 
pr^uct  contains  the  following 
warnings,  rmder  the  heading 
“Warnings”: 

(1)  “May  cause  excitability  especially 
in  children." 

(2)  “Do  not  take  this  product,  unless 
directed  by  a  doctor,  if  you  have  a 
breathing  problem  such  as  emphysema 
or  chronic  bronchitis,  or  if  you  have 
glaucoma  or  difficulty  in  urination  due 
to  enlargement  of  the  prostate  gland.” 

(3)  For  products  containing 
brompheniramine  maleate, 
chlorcyclizine  hydrochloride, 
chlorpheniramine  maleate, 
dexbrompheniramine  maleate, 
dexchlorpheniramine  maleate, 
phenindamine  tartrate,  pheniramine 
maleate,  pyrilamine  maleate, 
thonzylamine  hydrochloride,  or 
triprolidine  hydrochloride  identified  in 
§  341.12(a),  (b),  (c),  (d),  (e),  (i),  (j).  (k),  (1), 
and  (m).  “May  cause  drowsiness; 
alcohol,  sedatives,  and  tranquilizers 
may  increase  the  drowsiness  effect. 
Avoid  alcoholic  beverages  while  taking 
this  product.  Do  not  take  this  product  if 
you  are  taking  sedatives  or  tranquilizers, 
without  first  consulting  your  doctor. 
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Use  caution  when  driving  a  motor 
vehicle  or  operating  machinery.” 

(4)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
identified  in  §  341.12(f)  and  (g).  “May 
cause  marked  drowsiness;  alcohol, 
sedatives,  and  tranquilizers  may 
increase  the  drowsiness  effect.  Avoid 
alcoholic  beverages  while  taking  this 
product.  Do  not  take  this  product  if  you 
are  taking  sedatives  or  tranquilizers, 
without  first  consulting  yoiir  doctor. 

Use  caution  when  driving  a  motor 
vehicle  or  operating  machinery." 

(5)  For  products  containing 
phenindamine  tartrate  identified  in 
§341.12(1).  "May  cause  nervousness  and 
insomnia  in  some  individuals.” 

(6)  For  products  that  are  labeled  only 
for  use  by  children  under  12  years  of 
age.  The  labeling  of  the  product 
contains  only  the  warnings  identified  in 
paragraphs  (c)(1)  and  (c)(5)  of  this 
section  as  well  as  the  following: 

(i)  "Do  not  give  this  product  to 
children  who  have  a  breathing  problem 
such  as  chronic  bronchitis,  or  who  have 
glaucoma,  without  first  consulting  the 
child’s  doctor.” 

(ii)  For  products  containing 
brompheniramine  maleate, 
chlorpheniramine  maleate, 
dexbrompheniramine  maleate, 
dexchlorpheniramine  maleate, 
phenindamine  tartrate,  pheniramine 
maleate,  pyrilamine  maleate, 
thonzylamine  hydrochloride,  or 
triprolidine  hydrochloride  identified  in 
§341.12(0),  (c),  (d),  (e),  (i),  (j),  (k),  (1), 
and  (m).  "May  cause  drowsiness. 
Sedatives  and  tranquilizers  may 
increase  the  drowsiness  effect.  Do  not 
give  this  product  to  children  who  are 
taking  sedatives  or  tranquilizers, 
without  first  consulting  the  child’s 
doctor.” 

(iii)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride  or 
identified  in  §  341.12(f)  and  (g).  "May 
cause  marked  drowsiness.  Sedatives  and 
tranquilizers  may  increase  the 
drowsiness  effect.  Do  not  give  this 
product  to  children  who  are  taking 
sedatives  or  tranquilizers,  without  first 
consulting  the  child’s  doctor.”  . 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
“Directions”: 

(1)  For  products  containing 
brompheniramine  maleate  identified  in 
§  341.12(a).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  4 
milligrams  every  4  to  6  hoiirs,  not  to 
exceed  24  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
imder  12  years  of  age:  oral  dosage  is  2 


milligrams  every  4  to  6  hours,  not  to 
exce^  12  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Childroa  under  6 
years  of  age:  consult  a  doctor. 

(2)  For  products  containing 
chlorcyclizine  hydrochloride  identified 
in  §  341.12(b).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  25 
milligrams  every  6  to  8  hours,  not  to 
exceed  75  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  \mder  12 
years  of  age:  consult  a  doctor. 

(3)  For  products  containii^ 
chlorpheniramine  maleate  identified  in 
§  341.12(c).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  4 
milligrams  every  4  to  6  hours,  not  to 
exceed  24  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is  2 
milligrams  every  4  to  6  hours,  not  to 
exceed  12  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  \mder  6 
years  of  age:  consult  a  doctor. 

(4)  For  products  containing 
dexbrompheniramine  maleate  identified 
in  §  341.12(d).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  2 
milligrams  every  4  to  6  hours,  not  to 
exceed  12  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is  1 
milligram  every  4  to  6  hours,  not  to 
exceed  6  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  imder  6 
years  of  age:  consult  a  doctor. 

(5)  For  products  containing 
dexchlorpheniramine  maleate  identified 
in  §  341.12(e).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  2 
milligrams  every  4  to  6  hours,  not  to 
exceed  12  milligrams  in  24  houm,  or  as 
directed  by  a  doctor.  Children  6  to 
\mder  12  years  of  age:  oral  dosage  is  1 
milligram  every  4  to  6  hours,  not  to 
exceed  6  milli^ms  in  24  hoiirs,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(6)  For  products  containing 
diphenhydramine  citrate  identified  in 

§  341.12(f).  Adults  and  children  12  years 
-of  age  and  over:  oral  dosage  is  38  to  76 
milligrams  every  4  to  6  hours,  not  to 
exceed  456  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is  19 
to  38  milligrams  every  4  to  6  hours,  not 
to  exceed  228  milligrams  in  24  hoiirs,  or 
as  directed  by  a  doctor.  Children  under 
6  years  of  age:  consult  a  doctor. 

(7)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.12(g).  Adults  and 
childien  12  years  of  age  and  over:  oral 
dosage  is  25  to  50  milligrams  every  4  to 
6  hours,  not  to  exceed  300  milligrams  in 
24  hours,  or  as  directed  by  a  doctor. 
Children  6  to  tmder  12  years  of  age:  oral . 
dosage  is  12.5  to  25  milligrams  every  4 


to  6  hours,  not  to  exceed  150  milligrams 
in  24  hours,  or  as  directed  by  a  doctor. 
Children  \mder  6  years  of  age:  consult 
a  doctor. 

(8)  [Reserved] 

(9)  For  products  containing 
phenindamine  tartrate  identified  in 

§  341.12(i).  Adults  and  children  12  years 
of  age  and  over:  oral  dosage  is  25 
milligrams  every  4  to  6  hours,  not  to 
exceed  150  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is 
12.5  milligrams  every  4  to  6  hours,  not 
to  exqeed  75  milligrams  in  24  hours,  or 
as  directed  by  a  doctor.  Children  imder 
6  years  of  age:  consult  a  doctor. 

(10)  For  products  containing 
pheniramine  maleate  identified  in 
§341.12(j).  Adults  and  children  12  years 
of  age  and  over:  oral  dosage  is  12.5  to 
25  milligrams  every  4  to  6  hours,  not  to 
exceed  150  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is 

6.25  to  12.5  milligrams  every  4  to  6 
hours,  not  to  exce^  75  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  under  6  years  of  age:  consult 

a  doctor. 

(11)  For  products  containing 
pyrilamine  maleate  identified  in 

§  341.12(k).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  25 
to  50  milligrams  every  6  to  8  hours,  not 
to  exceed  200  milligrams  in  24  hours,  or 
as  directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is 
12.5  to  25  milligrams  every  6  to  8  hours, 
not  to  exceed  100  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  under  6  years  of  age:  consult 
a  doctor. 

(12)  For  products  containing 
thonzylamine  hydrochloride  identified 
in  §  341.12(1).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  50 
to  100  milligrams  every  4  to  6  hours,  not 
to  exceed  600  milligrams  in  24  hours,  or 
as  directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is  25 
to  50  milligrams  every  4  to  6  hours,  not 
to  exceed  300  milligrams  in  24  hours,  or 
as  directed  by  a  doctor.  Children  under 
6  years  of  age:  consult  a  doctor. 

(13)  For  products  containing 
triprolidine  hydrochloride  identified  in 
§341.12(m).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  2.5 
milligrams  every  4  to  6  hours,  not  to 
exceed  10  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is 

1.25  milligrams  every  4  to  6  hours,  not 
to  exceed  5  millipams  in  24  hours,  or 
as  directed  by  a  doctor.  Children  under 
6  years  of  age:  consult  a  doctor. 

(e)  The  word  "physician”  may  bo 
substituted  for  the  word  “doctor”  in  any 
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of  the  labeling  statements  in  this 
wction. 

10.  Section  341.90  is  amended  by 
adding  paragraphs  (e)  through  (q)  to 
read  as  follows: 

§341.90  Professional  labeling. 

*  *  *  *  « 

(e)  For  products  containing 
brompheniramine  maleate  identified  in 
§  341.12(a).  Children  2  to  imder  6  years 
of  age:  oral  dosage  is  1  milligram  every 
4  to  6  hours,  not  to  exceed  6  milligrams 
in  24  hours. 

(f)  For  products  containing 
chlorcyclizine  hydrochloride  identified 
in  §  341.12(b).  Children  6  to  xmder  12 
years  of  age;  oral  dosage  is  12.5 
milligrams  every  6  to  8  hours,  not  to 
exce^  37.5  milligrams  in  24  hours. 
Children  2  to  under  6  years  of  age:  oral 
dosage  is  6.25  miUi^ms  every  6  to  8 
hours,  not  to  exceed  18.75  milligrams  in 
24  hours. 

(g)  For  products  containing 
chlorpheniramine  maleate  identified  in 
§  341.12(c).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  1  milligram  every 
4  to  6  hours,  not  to  exceed  6  milligrams 
in  24  hours. 

(h)  For  products  containing 
dexbrompheniramine  maleate  identified 
in  §  341.12(d).  Children  2  to  under  6 
years  of  age:  oral  dosage  is  0.5  milligram 
every  4  to  6  hours,  not  to  exceed  3 
milligams  in  24  hours. 

(i)  For  products  containing 
dexchlorpheniramine  maleate  identified 
in  §  341.12(e).  Children  2  to  under  6 
years:  oral  dosage  is  0.5  milligram  every 
4  to  6  hours,  not  to  exceed  3  milligrams 
in  24  hours. 

(j)  For  products  containing 
diphenhydramine  citrate  identified  in 
§341. 12(f).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  9.5  milligrams 
every  4  to  6  hours,  not  to  exce^  57 
milligrams  in  24  hours. 

(k)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §341. 12(g).  Children  2  to 
under  6  years  of  age:  oral  dosage  is  6.25 
milligrams  every  4  to  6  hours,  not  to 
exce^  37.5  mg  in  24  hours. 


(l)  (Reserved] 

(m)  For  products  containing 
phenindamine  tartrate  identified  in 

§  341.12(i).  Children  2  to  imder  6  years 
of  age:  ord  dosage  is  6.25  milligrams 
every  4  to  6  hours,  not  to  exceed  37.5 
milligrams  in  24  hours. 

(n)  For  products  containing 
pheniramine  maleate  identified  in 

§  341.12(j).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  3.125  to  6.25 
milligrams  every  4  to  6  hours,  not  to 
exceed  37.5  milligrams  in  24  hours. 

(o)  For  products  containing 
pyrilamine  maleate  identified  in 

•  §  341.12(k).  Children  2  to  under  6  years 
of  age:  oral  dosage  is  6.25  to  12.5 
milligrams  every  6  to  8  hours,  not  to 
exceed  50  milligrams  in  24  hours. 

(p)  For  products  containing 
thonzylamine  hydrochloride  identified 
in  §341.12(1).  Qiildren  2  to  under  6 
years  of  age;  oral  dosage  is  12.5  to  25 
milligrams  every  4  to  6  hours,  not  to 
exceed  150  milligrams  in  24  hours. 

(q)  For  products  containing 
triprolidine  hydrochloride  identified  in 
§341.12(m).  Children  4  to  under  6  years 
of  age:  oral  dosage  is  0.938  milligram 
every  4  to  6  hours,  not  to  exceed  3.744 
milligrams  in  24  hours.  Children  2  to 
under  4  years  of  age:  oral  dosage  is 
0.625  milligram  every  4  to  6  hours,  not 
to  exceed  2.5  milligrams  in  24  hours. 
Infants  4  months  to  under  2  years  of  age: 
oral  dosage  is  0.313  milligram  every  4 
to  6  hours,  not  to  exceed  1.252 
milligrams  in  24  hours. 

PART  369— INTERPRETATIVE 
STATEMENTS  RE  WARNINGS  ON 
DRUGS  AND  DEVICES  FOR  OVER- 
THE-COUNTER  SALE 

11.  The  authority  citation  for  21  CFR 
part  369  continues  to  read  as  follows; 

Aothority;  Secs.  201,  301,  501,  502,  503, 
505,  506,  507,  701  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  351, 
352,  353.  355,  356,  357,  371). 

§369.20  [Amended] 

13.  Section  369.20  Drugs; 
recommended  warning  and  caution 


statements  is  amended  by  revising  the 
introductory  text  of  the  entry  for 
“ANTIHISTAMINICS,  ORAL”  to  read; 
ANTIHISTAMINICS,  ORAL.  (See  also 
§  310.201(a)(4)  and  (a)(24)  of  this 
chapter.) 

•  •  *  *  ft 

§  369.21  [Amended] 

13.  Section  369.21  Drugs;  warning 
and  caution  statements  required  by  * 
regulations  is  amended  by  revising  the 
introductory  text  of  the  entry  for 
“ANTIHISTAMINICS.  ORAL 
(PHENYLTOLOXAMINE  DIHYDROGEN 
CITRATE,  DOXYLAMINE  SUCCINATE. 
CHLOROTHEN  CITRATE,  AND 
CHLORCYCLIZINE  HYDROCHLORIDE 
PREPARATIONS)”  to  read: 
“ANTIHISTAMINICS,  ORAL  . 
(PHENYLTOLOXAMINE  DIHYDROGEN 
(3TRATE.  DOXYLAMINE  SUCCINATE. 
AND  CHLOROTHEN  CITRATE 
PREPARATIONS).  (See  §  310.201(a)(4), 
(a)(13),  and  (a)(24)  of  this  chapter.)," 
and  by  removing  the  warning  statement 
for  chlorcyclizine-containing 
preparations. 

Dated:  August  5, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

[DockM  No.  89P-0040] 

RIN090S-AA06 

Coid,  Cough,  Aiiergy,  Bronchodiiator, 
and  Antiasthmatic  Drug  Products  for 
Over-The-Counter  Human  Use; 
Proposed  AmeiKiment  to  Monograph 
for  OTC  Antitussive  Drug  Products 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  monograph  for  over-the- 
counter  (OTC)  antitussive  drug  products 
to  include  the  ingredients 
diphenhydramine  citrate  and 
diphenhydramine  hydrochloride.  OTC 
antitussive  drug  products  are  used  to 
relieve  cough.  This  proposal  addresses 
only  single-ingredient  antitussive  drug 
products  containing  one  of  these 
ingredients.  In  a  future  issue  of  the 
F^eral  Register,  the  agency  will 
propose  to  amend  the  tentative  final 
monograph  for  OTC  cold,  cough, 
allergy,  bronchodiiator,  and 
antiasthmatic  combination  drug 
products  to  address  combination  cough- 
cold  drug  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride.  This 
proposal  is  part  of  the  ongoing  review 
of  OTC  drug  products  conducted  by 
FDA. 

DATES:  Written  comments  or  objections 
by  February  8, 1993;  written  comments 
on  the  agency’s  economic  impact 
determination  by  February  8, 1993. 
ADDRESSES:  Written  comments  or 
objections  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Ehiig 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville  MD  20857. 

FOR  FURTHER  ^FORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-295-8000. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  August  12, 
1987  (52  FR  30042),  FDA  issued  a  final 
monograph  for  OTC  antitussive  drag 
products  in  Part  341  (21  CFR  Part  341) 
that  lists  in  §  341.14  (21  CFR  341.14)  the 
active  ingredients  that  are  generally 
recognized  as  safe  and  efiective  for  use 


in  these  products.  Diphenhydramine 
citrate  and  diphenhydramine 
hydrochloride  were  not  included  in 
§  341.14  at  that  time.  Subsequently,  two 
manufecturers  petitioned  the  agency  to 
amend  the  final  monograph  for  OTC 
antitussive  drug  products  to  include 
diphenhydramine  citrate  and 
diphenhydramine  hydrochloride  as 
monograph  active  ingredients  (Refs.  1 
and  2). 

In  the  advance  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  of  September  9, 1976  (41  FR 
38312  at  38340  to  38342),  the  Advisory 
Review  Panel  on  OTC  Cold,  Cough, 
Allergy,  Bronchodiiator.  and 
Antiasthmatic  Drug  Products  (the  Panel) 
classified  diphenhydramine 
hydrochloride  in  Category  I  (generally 
recognized  as  safe  and  effective  and  not 
misbranded)  for  OTC  antitussive  use. 
However,  FDA  deferred  a  decision  on 
the  Panel’s  recommendation  to  place 
this  ingredient  in  Category  I  for 
antitussive  use  (41  FR  38313). 
Subsequently,  the  agency  announced  in 
the  Federal  Register  of  November  30, 
1976  (41  FR  52536),  that  the 
Commissioner  did  not  accept  the 
Panel’s  recommendation  that 
diphenhydramine  hydrochloride  be 
classified  in  Category  I  for  OTC  use.  The 
Commissioner  concluded  that  the 
recommended  antitussive  dose  of 
diphenhydramine  hydrochloride  (25 
milligrams  (mg))  causes  an  unacceptable 
level  of  drowsiness  for  OTC  use,  even 
with  a  warning  statement  in  the  labeling 
as  recommended  by  the  Panel. 
Furthermore,  although  agreeing  with  the 
Panel  that  some  data  indicated  that  this 
ingredient  has  an  antitussive  effect,  the 
Commissioner  found  a  lack  of 
substantial  evidence  consisting  of 
adequate  and  well-controlled  studies,  as 
required  by  §  314.126  (21  FR  314.126), 
formerly  §314.111(a)(5)(ii)  (21  CFR 
314.111(a)(5)(ii)),  on  which  to  base  a 
determination  of  the  efiectiveness  of 
diphenhydramine  hydrochloride  as  an 
antitussive. 

In  the  Federal  Register  of  August  31, 
1979  (44  FR  51512),  FDA  published  a 
final  decision  on  the  issues  that  had 
been  presented  in  a  formal  evidentiary 
public  hearing  concerning  a 
supplemental  new  drug  application 
(NDA)  for  diphenhydramine 
hydrochloride  as  an  antitussive.  In  this 
final  decision,  the  Commissioner 
extensively  reviewed  the  safety  and 
effectiveness  data  submitted  by  the 
manufacturer  and  considered 
diphenhydramine  hydrochloride’s  * 
safety  and  effectiveness  as  an  OTC 
antitussive.  The  Commissioner  stated 
that  studies  to  demonstrate  the 
effectiveness  of  an  antitussive  either 


must  be  done  in  the  target  population, 
i.e.,  subjects  with  acute  upper 
respiratory  infections,  or,  if  studies  are 
done  in  a  population  other  than  the 
target  population,  such  as  with  subjects 
witii  dironic  cough,  the  mechanism  of 
action  must  be  shown  to  act  specifically 
on  the  cough  center  of  the  brain.  The 
Commissioner  also  stated  that  induced 
cough  studies  are  not  a  substitute  for 
adequate  and  well-controlled  studies  in 
the  target  population  and  determined 
that  the  available  data  did  not  show  that 
diphenhydramine  hydrochloride  was 
effective  as  an  antitussive  by  the  above 
criteria.  With  regard  to  the  safety  of 
diphenhydramine  hydrochloride,  the 
Commissioner  stated: 

I  believe  that,  if  [diphenhydramine 
hydrochloride]  were  shown  to  be  an  elective 
antitussive  drug,  it  might  be  possible  to 
devise  labeling  that  would  provide  adequate 
warnings  of  the  risk  of  drowsiness  and  other 
ill  effects  and  that,  coupled  with  child 
resistant  packaging,  would  enable  the 
product  to  be  safely  used  as  an  OTC  dnig.  In 
devising  any  such  labeling  [it  would  be 
necessary]  to  consider  inclusion  of  approved 
labeling  for  prescription  [drug  products 
containing  diphenhydramine  hydrochloride] 
as  well  as  that  recommended  by  the  *  *  * 
Panel  [footnote  omitted].  The  risk  to  patients 
from  a  drug  that  causes  drowsiness  is 
indirect.  The  drowsiness  itself  does  not  cause 
harm.  It  is  only  when  the  patient  tries  to 
undertake  a  task  that  requires  alertness  such 
as  driving  a  car,  that  the  drug's  sedative 
qualities  pose  a  risk  to  the  patient  and  to 
other  members  of  the  public.  Suitable 
labeling  of  an  OTC  drug  may  provide 
sufficient  safeguards  for  a  drug  that  presents 
such  indirect  risks.  When  a  dmg  presents 
serious  direct  risks  (e.g.,  of  cancer  or  other 
serious  disease],  adequate  labeling  for  any  lay 
use  without  medical  supervision  generally 
cannot  be  written  (44  FR  51512  at  51524  and 
51525). 

In  response  to  the  agency’s  final 
decision  concerning  diphenhydramine 
hydrochloride  as  an  antitussive,  new 
data  on  the  mechanism  of  action  of 
diphenhydramine  hydrochloride  were 
submitted  to  the  agency  under  a  NDA. 
These  data  consisted  of  tmpublished 
studies  that  were  considered  to  be 
confidential  information  under  21  CFR 
20.61  and,  thus,  were  not  publicly 
available.  Based  on  the  agency’s  review 
of  the  unpublished  studies,  it  approved 
a  supplemental  NDA  for 
diphenhydramine  hydrochloride  for 
OTC  antitussive  use.  However,  in  the 
tentative  final  monograph  for  OTC 
‘  antitussive  drug  products  published  in 
the  Federal  Register  of  October  19, 1983 
(48  FR  48576  at  48581  to  48583),  the 
agency  classified  diphenhydramine 
hydrochloride  in  Category  in  because 
there  was  not  adequate  information 
publicly  available  at  that  time  to 
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demonstrate  that  the  drug  is  generally 
recognized  as  effective. 

References 

(1)  Conunent  No.  CP2,  Docket  Na  SSP- 
0040,  Dockets  Management  Branch. 

(2)  Ccmiment  No.  CPS,  Docket  Na  89P- 
0040,  Dockets  Management  Branch. 

n.  The  Agencjr's  Ctmclusions  on  the 
Petitions 

1.  One  company  stated  in  its  petition 
(Ref.  1)  that  it  cxurently  markets 
diphenhydramine  hydrochloride  as  an 
OTC  antitussive  drug  product  under  an 
approved  supplemental  NDA  and 
r^uested  that  diphenhydramine  be 
included  in  the  monograph  for  OTC 
antitussive  drug  products.  The  company 
stated  that  diphmihydramine 
hydrochloride  was  not  included  in  the 
final  monograph  because  the  data  upon 
which  the  agency’s  approval  of  the 
supplemental  NDA  was  based  were  not 
then  publicly  available.  'The  cmnpany’s 
petition  now  included  these  data, 
consisting  of  impublished  studies  that 
demonstrate  a  central  mechanism  of 
action  for  diphenhydramine 
hydrochloride  as  an  antitussive.  In  its 
petition,  the  company  formally 
requested  that  the  previously 
confidential  efficacy  studies  referenced 
by  FDA  in  the  tentative  final  monomph 
for  OTC  antitussive  drug  products  ^6 
FR  48576  at  48582)  be  made  p^  of  the 
rulemaking  procedure  and  waived  any 
further  claim  of  privilege  and 
confidentiality  with  respect  to  these 
Judies  (Ref.  1). 

Another  company  (Ref.  2)  requested 
that  FDA  amend  the  final  monograph 
for  OTC  antitussive  drug  products  to 
include  diphenhydramine  citrate  based 
on  the  saf^  and  effectiveness  studies 
submitted  for  diphenhydramine 
hydrochloride.  'The  comment  noted  that, 
in  the  final  rule  for  OTC  nighttime 
sleep^d  drug  products  (February  14, 
1989, 54  FR  6814  at  6824),  the  agency 
stated  that  the  citrate  salt  of 
diphenhydramine  could  be  considered 
identical  to  the  hydrochloride  salt. 

The  agency  agrees  with  the  petitions 
and  is  proposing  to  amend  the 
antitussive  final  monograph  to  include 
diphenhydramine  citrate  and 
diphenhydramine  hydrochloride  as 
active  ingredients,  '^e  agency  has 
evaluated  the  data  submitted  by  one 
company  (Ref.  1)  and  agrees  that  they 
are  the  same  data  that  were  included  in 
the  supplemental  NDA  approved  by  the 
agency.  The  agency  previously 
determined  tlmt  diphenhydramine 
citrate  is  bioequivalent  to  and 
therapeutically  equivalent  to 
diphenhydrai^e  hydrochloride.  In  the 
final  rule  for  OTC  nighttime  sleep-aid 


drug  products  (54  FR  6814  at  6823  and 
6824),  the  agencv  concluded  that  the 
citrate  salt  could  be  considered  identical 
to  the  hydrochloride  salt  because  Ure 
citrate  salt  is  rapidly  converted  in  the 
stomach  to  the  hydrochloride  salt  The 
agency  determined  that  a  dose  of  76  mg 
diphenhydramine  citrate  is  necessary  to 
supply  a  diphenhydramine  content 
equivment  to  50  mg  diphenhydramine 
hydrochloride.  Accordingly,  the  agency 
is  proposing  to  amend  the  final 
monograph  on  OTC  antitussive  drug 
products  to  include  diphenhydramine 
citrate  and  diphenhydramine 
hydrochloride  in  §  341.14(d)(5)  and 
(d)(6). 

References 


(1)  Comment  No.  CP2,  Docket  No.  8QP- 
OOM,  Dockets  Management  Branch. 

(2)  Comment  No.  CPS,  Docket  No.  B9P- 
0040,  Dockets  Management  Branch. 


2.  Both  petitions  requested  that  the 
following  warnings  for  antitussive 


of  the  antitussive  monograph:  (1)  “May 
cause  drowsiness;  alcohol,  sedatives, 
and  tranquilizers  may  increase  the 
sedative  effect.  Avoid  alcoholic 
beverages  while  taking  this  product.  Do 
not  take  this  product  if  you  are  taking 
sedatives  or  tranquilizers,  without  fi^ 
consulting  a  doctor.  Use  cauticm  when 
driving  a  motor  vehicle  or  operating 
machinery,"  (2)  "May  cause  excitability 
especially  in  children,"  and  (3)  “Do  not 


take  this  product  if  you  have  asthma, 
glaucoma,  emphysema,  chronic 
pulmonary  di^se,  shortness  of  breath, 
difficulty  in  breathing,  or  difficulty  in 
urination  due  to  enlargement  of  the 
prostate  gland  unless  directed  by  a 
doctor."  The  petitioners  mentioned  that 
these  warning  were  proposed  for 
diphenhydramine  in  the  antihistamine 
tentative  final  monograph  (January  15, 


1985,  50  FR  2200  at  2216). 


The  agency  agrees  with  the  petitions 
that  the  same  warnings  that  are  required 
for  the  diphenhydramine  salts  in  thu 
antihistamine  monograph  should  be 
required  for  these  ingredients  in  the 
antitussive  monograph.  For  clarity,  the 
agency  revised  some  of  the  above 
warnings  for  OTC  antihistamine  drug 
products  in  final  monograph  for  these 
drug  products,  publish^  elsewhere  in 
this  issue  of  the  Federal  Register.  In 
addition,  the  agency  notes  that  both  the 
antitvissive  and  ant^stamine 
monographs  include  warnings  f(»  drug 
products  labeled  for  use  only  by 
children  imder  12  years  of  age.  Because 
antitussive  drug  piquets  can  be 
marketed  with  labeling  for  use  only  by 
children  under  12  years  of  age  and  the 
antitussive  monograph  already  provides 


specific  labeling  for  such  products, 
specific  warnings  for  antitussive 
products  containing  diphenhydramine 
labeled  for  use  only  in  this  age  group  are 
being  proposed  in  this  monograph 
amendment.  'Dierefore,  the  agency  is 
proposing  warnings  in  $  341.74(c)(4Kv) 
through  (c)(4)(vii)(b)  for  OTC  antitussive 
drug  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride. 

In  a  futmre  issue  of  the  Federal 
Register,  the  agency  will  be  proposing 
to  revise  the  warnings  that  appear  in 
$  338.50(c)(3)  (21  CFR  338.50(c)(3))  that 
are  requir^  for  products  contai^g 
diphei^ydramine  citrate  or 
diphenhydramine  hydrochloride  used 
as  an  OTC  ni^ttime  sleep-aid.  The 
warnings  will  be  made  consistent  with 
those  proposed  in  §  341.74(c)(4)(vii)(a) 
of  this  document  and  §  341.72(c)(2)  of 

the  final  monomph  for  OTC  _ 

antihistamine  drug  products  (21  CFR 
341.72(c)(2)).  Also,  in  a  future  issue  of 
the  Federal  Register,  the  agency  will  be 
proposing  to  revise  the  warnings  that 
appear  in  §  336.50(c)(1)  that  are  required 
for  products  containing 
dipnenhydramine  and  other  ingredients 
listed  in  §  336.10  for  OTC  antiemetic 
use.  The  warnings  also  will  be  made 
consistent  with  ffiose  proposed  in 
$  341.74(c)(4)(vii)(a)  of  this  document 
and  §  341.72(c)(2). 

3.  One  petition  requested  the 
following  directiems  for 
diphenhydramine  hydrochlmride  as  an 
antitussive:  “Adults:  oral  dosage  is  25 
milligrams  every  4  hours,  not  to  exceed 
150  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Childron  6  to 
under  12  years  of  age:  oral  dosage  is 
12.5  milligrams  every  4  hours,  not  to 
exceed  75  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor."  Another 
comment  requested  the  following 
directions  for  diphenhydramine  citrate 
as  an  antitussive:  “Adults:  oral  dosage  is 
38  milligrams  every  4  hours,  not  to 
exceed  228  milligrams  in  24  hours 
except  as  directed  by  a  doctor.  Children 
6  to  undw  12  years  of  age:  oral  dosage 
is  19  milligrams  every  4  hours,  not  to 
exceed  114  milligrams  in  24  hours 
except  as  directed  by  a  doctor.  Children 
imder  6  years  of  age:  consult  a  doctor." 

In  its  advance  notice  of  proposed 
rulemaking  for  OTC  cough-cold  drug 
products  (41  FR  38312  at  38341),  the 
Panel  recommended  the  same  dosages 
as  requested  by  the  petition.  The 
currently  approved  NDA  labeling  for 
diphenhydramine  hydrochloride 
containing  antitussive  drug  products 
(Ref.  3)  includes  the  follovang 
directions:  “Adults  (12  years  and  older): 
Take  25  mg  every  4  hours.  Do  not 
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exceed  150  mg  in  24  hours.  Children  (6- 
12  years):  Take  12.5  mg  every  4  hours. 

Do  not  exceed  75  mg  in  24  hours.” 

Based  on  the  Panm’s  recommended 
dosages  and  the  approved  NDA  labeling, 
the  agency  is  proposing  the  following 
directions  for  QTC  antitussive  drug 
products  containing  diphenhydra^ne 
hydrochloride:  “Adults  and  c^ldren  12 
years  of  age  and  over:  oral  dosage  is  25 
milligrams  every  4  hours,  not  to  exceed 
150  milligrams  in  24  horns,  or  as 
directed  by  a  doctor.  Children  6  to 
imder  12  years  of  age:  oral  dosage  is 
12.5  milligrams  every  4  hours,  not  to 
exceed  75  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  \mder  6 
years  of  age:  consult  a  doctor."  This 
format  is  consistent  with  the  wording 
for  the  directions  of  other  ingredients  in 
the  antitussive  monograph. 

The  agency  is  also  proposing  the 
following  directions  for  OTC  antitussive 
drug  products  containing 
diphenhydramine  citrate:  “Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  38  milligrams  every  4  hours, 
not  to  exceed  228  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 

Children  6  to  under  12  years  of  age:  oral 
dosage  is  19  milligrams  every  "4  hoiirs, 
not  to  exceed  114  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 

Children  imder  6  years  of  age:  consult 
a  doctor.”  These  dosages  are  equivalent 
to  the  above  dosages  for 
diphenhydramine  hydrochloride. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  cough-cold  drug 
products  (41  FR  38312  at  38341),  the 
Panel  provided  professional  labeling  for 
diphenhydramine  hydrochloride  for 
OTC  antitussive  use.  The  Panel 
recommended  that  such  labeling  (but 
not  that  provided  to  the  general  public) 
may  contain  the  following  additional 
dosage  information:  Children  2  to  under 
6  years  oral  dosage  is  6.25  milligrams 
every  4  hours,  not  to  exceed  37.5 
milligrams  in  24  hours.  This  type  of 
information  is  included  in  §  341.90  (21 
CFR  341.90)  of  the  professional  labeling 
of  the  cough-cold  monograph. 
Accordingly,  the  agency  is  proposing 
the  dosage  information  for  children  2  to 
under  6  years  of  age  in  §  341  90(r)  and 
(s),  respectively,  of  the  professional 
labeling. 

The  agency  advises  that  any  final  rule 
resulting  horn  this  proposed  rule  will  be 
effective  12  months  after  its  date  of 
publication  in  the  Federal  Register.  On 
or  after  that  date,  any  OTC  drug  product 
that  is  not  in  compliance  may  not  be 
initially  introduced  or  initially 
delivei^  for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  the  rule  that  is 


repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  that  the  product  was  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

The  agency  has  approved  a  number  of 
NDA’s  and  abbreviated  NDA’s  (ANDA’s) 
that  currently  allow  for  the  OTC 
marketing  of  single-entity  drug  products 
containing  diphenhydramine 
hydrochloride  for  antitussive  use.  Thus, 
FDA  does  not  believe  it  is  necessary  to 
prohibit  OTC  marketing  of  new  single¬ 
entity  drug  products  containing 
diphenhy^amine  hydrochloride  or 
diphenhydramine  citrate  for  antitussive 
use  while  public  comment  to  the 
proposed  monograph  status  of  these 
ingredients  are  being  evaluated.  OTC 
marketing  may  be  initiated  subject  to 
the  terms  and  conditions  of  the  final 
monograph  for  OTC  antitussive  drug 
products  (21  CFR  Part  341)  and  the 
terms  and  conditions  of  this  proposed 
monograph  amendment.  Such  products 
marketed  at  this  time  are  subject  to  the 
enforcement  policy  in  §  330.13  (21  CFR 
330.13).  That  policy  provides  that  FDA 
may,  by  notice  in  the  Federal  Register, 
permit  interim  marketing  before  the 
issuance  of  a  final  monograph,  subject 
to  the  risk  that  the  agency  may,  in  the 
final  monograph,  adopt  a  different 
position  that  could  require  relabeling, 
recall,  or  other  regulatory  action.  At  this 
time,  FDA  is  allowing  single-entity 
products  containing  diphenhydramine 
hydrochloride  or  diphenhydramine 
citrate  for  antitussive  use  to  be  marketed 
pursuant  to  this  proposal  provided  the 
product  is  labeled  in  accord  with 
§  341.74  and  the  labeling  proposed  in 
this  notice.  Marketing  of  such  products 
with  labeling  not  in  accord  with 
§  341.74  and  the  labeling  proposed  in 
this  notice  also  may  result  in  regulatory 
action  against  the  product,  the  marketer, 
or  both. 

This  proposal  does  not  address 
combination  drug  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride.  These 
matters  will  be  addressed  in  a  future 
issue  of  the  Federal  Register.  In  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products 
(August  12. 1988,  53  FR  30522  at  30556 
and  30557),  the  agency  classified  the 
following  combination  drug  products  in 
Category  III  and  said  that  suc^  products 
can  not  be  marketed  at  this  time:  (1) 
Combinations  containing  an 
antihistamine  (such  as 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride  that  is 


also  a  Category  I  antitussive)  with  an 
antitussive,  (2)  comhinations  containing 
an  antitussive  (such  as 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride  that  is 
also  an  antihistamine)  with  an 
antihistamine,  (3)  combinations 
containing  an  antitussive  (such  as 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride)  with 
an  expectorant  (if  laoeled  for  productive 
cough),  and  (4)  combinations  containing 
an  antitussive  (such  as 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride)  with 
an  expectorant  and  an  oral  nasal 
decongestant  (if  labeled  for  productive 
cough).  Until  the  agency  amends  the 
tentative  final  monograph  for  OTC 
cough-cold  combination  drug  products, 
no  cough-cold  combination  drug 
product  containing  diphenhydi^ine 
citrate  or  diphenhydr^ine 
hydrochloride  labeled  for  antitussive 
use  c£ui  be  marketed  OTC  imless  it  is  the 
subject  of  an  approved  NDA  or  ANDA. 

Tne  agency  has  examined  the 
economic  consequences  of  this 
proposed  rule  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 
review.  In  a  notice  published  in  &e 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  from  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency  as 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  antitussive  drug  products,  is  a 
major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an 
unusual  or  disproportionate  impact  on 
small  entities.  However,  this  particular 
rulemaking  amending  the  final 
monograph  for  OTC  antitussive  drug 
products  is  not  expected  to  pose  such  an 
impact  on  small  businesses.  This 
proposed  rule  would  allow  OTC 
antitussive  drug  products  containing 
diphenhydramine  citrate  or 
diphenhydreunine  hydrochloride  as  a 
single  active  ingredient  to  be  marketed 
without  having  to  obtain  an  approved 
NDA,  as  is  currently  required.  This  will 
be  beneficial  to  small  manufacturers. 
Therefore,  the  agency  certifies  that  this 
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proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  antitussive  drug 
products.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
antitussive  drug  products  should  be 
accompanied  by  appropriate 
documentation. 

The  agency  has  determined  imder  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
t3rpe  that  does  not  individually  or 
cumulatively  have  a  significant  efiect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
February  8, 1993,  submit  written 
comments  or  objections  to  the  Dockets 
Management  Branch  (address  above). 
Written  comments  on  the  agency’s 
economic  impact  determination  may  be 
submitted  on  or  before  February  8, 1993. 
Three  copies  of  all  comments  or 
objections  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  and  objections  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  ^his 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments  and  objections  may  be  seen 
in  the  office  above  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  341 

Labeling,  C)ver-theH:oimter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  341  be  amended  as  follows: 

PART  341— COLD,  COUGH,  ALLERGY. 
BRONCHODILATOR,  AND 
ANTIASTHMATIC  DRUG  PRODUCTS 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

1.  The  authority  citation  for  21  CFR 
part  341  continues  to  read  as  follows: 

Authority:  Secs.  201,  501,  502, 503, 505, 
510, 701  of  the  Federal  Pood,  Drug,  and 
Cosmetic  Act  (21  U.S.C  321,  351,  352,  353, 
355,  360,  371). 


2.  Section  341.14  is  amended  by 
adding  new  paragraphs  (a)(5)  and  (a)(6) 
to  read  as  foUows: 

1341.14  Antitusaive  active  IngrecHents. 
***** 

(a) *  *  • 

(5)  Diphenhydramine  citrate. 

(6)  Diphenhydramine  hydrochloride. 

***** 

3.  Section  341.74  is  amended  by 
adding  new  paragraphs  (c)(4)(v), 

(c) (4)(vi),  (c)(4)(vii)  ,(d)(l)(iv)  and 

(d) (l)(v),  to  read  as  follows: 

1341.74  Labeling  of  antituasiva  drug 
producta. 

***** 

(c)*  *  * 

(4)*  *  * 

(v)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
identified  in  §  341.14(a)(5)  and  (a)(6). 
“May  cause  excitability  especially  in 
children." 

(vi)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
identified  in  §  341.14(a)(5)  and  (a)(6) 
when  labeled  only  for  children  under  12 
years  of  age — (o)  “Do  not  give  this 
product  to  children  who  have  a 
breathing  problem  such  as  chronic 
bronchitis,  or  who  have  glaucoma, 
without  first  consulting  Uie  child’s 
doctor.” 

(b)  “May  cause  marked  drowsiness. 
Sedatives  and  tranquilizers  may 
increase  the  drowsiness  effect.  Do  not 
give  this  product  to  children  who  are 
taking  sedatives  or  tranquilizers, 
without  first  consulting  the  child’s 
doctor.” 

(vii)  For  products  containing 
diphenhydramine  citrate  or 
diphenhydramine  hydrochloride 
identified  in  §  341.14(a)(5)  and  (a)(6) 
when  labeled  for  use  in  adults  and 
children  under  12  years  of  age — (a)  “Do 
not  take  this  product,  unless  directed  by 
a  doctor,  if  you  have  a  breathing 
problem  such  as  emphysema  or  chronic 
bronchitis,  or  if  you  have  glaucoma  or 
difficulty  in  urination  due  to 
enlargement  of  prostate  gland.” 

ib)  “May  cause  marked  drowsiness; 
alcohol,  sedatives,  and  tranquilizers 
may  increase  the  drowsiness  effect. 


Avoid  alcoholic  beverages  while  taking 
this  product.  Do  not  take  this  product  if 
you  are  taking  sedatives  or  tranquilizers, 
without  first  consulting  your  doctor. 

Use  caution  when  driving  a  motor 
vehicle  or  operating  machinerv.” 
***** 

(d)  *  •  * 

(D*  *  * 

(iv)  For  products  containing 
diphenhydramine  citrate  identified  in 
§  341.14(a)(5).  Adults  and  children  12 
years  of  age  and  over:  oral  dosage  is  38 
milligrams  every  4  hours,  not  to  exceed 
228  milligrams  in  24  hours  or  as 
directed  by  a  doctor.  Children  6  to 
under  12  years  of  age:  oral  dosage  is  19 
milligrams  every  4  hours,  not  to  exceed 
114  milligrams  in  24  hours,  or  as 
directed  by  a  doctor.  Children  under  6 
years  of  age:  consult  a  doctor. 

(v)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.14(a)(6).  Adults  and 
children  12  years  of  age  and  over:  oral 
dosage  is  25  milligrams  every  4  hours, 
not  to  exceed  150  milligrams  in  24 
hours,  or  as  directed  by  a  doctor. 
Children  6  to  under  12.  years  of  age:  oral 
dosage  is  12.5  milligrams  every  4  hours, 
not  to  exceed  75  milligrams  in  24  hours, 
or  as  directed  by  a  doctor.  Children 
under  6  years  of  age:  consult  a  doctor. 
***** 

4.  Section  341.90  is  amended  by 
adding  new  paragraphs  (r)  and  (s)  to 
read  as  follows: 

1 341 .90  Professional  labeling. 
***** 

(r)  For  products  containing 
diphenhydramine  citrate  identified  in 
§  341.14(a)(5).  Children  2  to  under  6 
years  of  age:  oral  dosage  is  9.5 
milligrams  every  4  hours,  not  to  exceed 
57  milligrams  in  24  hours. 

(s)  For  products  containing 
diphenhydramine  hydrochloride 
identified  in  §  341.14(a)(6).  Children  2 
to  under  6  years  of  age:  oral  dosage  is 
6.25  milligrams  every  4  hours,  not  to 
exceed  37.5  milligrams  in  24  hours. 

Dated:  September  9, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  92-29719  Filed  12-8-92;  8:45  am] 
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Environmental 
Protection  Agency 

40  CFR  Part  180 

Zineb;  Revocation  of  Tolerances;  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-800268;  FRL-4168-4] 

RIN  2070-AB78 

Zineb;  Revocation  of  Pesticide 
Tolerances  and  Its  Effect  on  Imported 
Agricultural  Commoditiee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule.' 

SUMMARY:  This  document  establishes 
expiration  dates  for  the  revocation  of  all 
zineb  tolerances  ior  residues  in  or  on 
agricultural  commodities.  All  U.S. 
registrations  for  ethylene 
bisdithiocarbamate  (EBDC)  pesticide 
products  containing  zineb  have  been 
cancelled.  21ineb  tolerances  for  residues 
in  or  on  all  agricultural  commodifies 
(except  grapes  for  wine  use)  will  expire 
on  December  31, 1994.  The  zineb 
tolerance  for  grapes  designated  for  wine 
use  will  expire  on  December  31. 1997; 
however,  the  wine  grape  tolerance  only 
applies  to  grapes  grown  for  wine  vintage 
years  1992  (Northern  Hemisphere),  1993 
(Southern  Hemisphere),  and  earlier. 
EFFECTIVE  DATE:  December  9, 1992. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  (OPP-3002681.  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
M3708. 401 M  St.  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Chen,  Special  Review  and 
Reregistration  Division  (H7S08W). 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Special  Review  Branch,  W31F3,  Third 
Floor,  Crystal  Station  #1,  2800  Jefferson 
Davis  Hwy.,  Arlington.  VA,  (703)-308- 
8017. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 
By  modem  dial  202-512-3187  or  call 
202-512-1530  for  disks  or  paper  copies. 
The  file  is  available  in  Postscript, 
WordPerfect  5.1,  and  ASCII. 

I.  Introduction 

Zineb  is  an  EBDC  fungicide  that  has 
been  manufactured  and  used  on 
agricultural  commodities  since  the  early 
1950s.  By  the  mid-1980s,  most  of 
zineb’s  share  of  the  domestic  market 
was  replaced  by  other  EBDCs.  In  1988, 


under  section  3  of  the  Federal 
Insecticide.  Fungicide  and  Rodentidde 
Act  (FIFRA),  EPA  suspended  all  zineb 
product  uses  because  of  the  failure  of  an 
end-use  formulator  to  supply  data  under 
the  1987  EBE)C  Comprehensive  Data 
Call-In.  Subsequently,  this  end-use 
formulator  informed  l^A  that  it  would 
voluntarily  cancel  its  rineb 
registrations.  Between  1989  and  1990, 
EPA  accepted  a  number  of  voluntary 
cancellation  requests  firom  afiected 
zineb  registrants.  Because  no  one 
committed  to  support  zineb.  in  1991 
EPA  cancelled  all  remaining 
registrations.  This  document  establishes 
expiration  dates  for  the  revocation  of  all 
tolerances  of  zineb  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA). 

n.  Legal  And  Regulatory  Background 

In  the  Federal  Register  of  July  17, 

1987  (52  FR  27172),  EPA  initiated  a 
second  Special  Review  for  the  EBDCs 
(maneb,  mancozeb,  metiram,  nabam, 
and  zineb).  This  action  was  prompted 
by  EPA’s  concern  over  ethylenethiourea 
(ETU),  a  metabolite,  contaminant  and 
degradation  product  of  the  EBDCs, 
which  the  Agency  has  classified  as  a  B2 
carcinogen,  b  the  Federal  Register  of 
December  20, 1989  (54  FR  52158),  the 
Agency  issued  a  notice  of  Preliminary 
Determination  to  Cancel  Certain 
Registrations  of  the  EBDCs.  In  that 
notice,  the  .Agency  proposed  to  cancel 
all  but  10  food  uses  of  maneb. 
mancozeb,  and  metiram.  In  the  Federal 
Register  of  May  16. 1990  (55  FR  20416), 
EPA  proposed  to  reduce  and/or  revoke 
certain  food  tolerances  for  residues  of 
maneb,  mancozeb,  metiram.  and  zineb 
fungicides  in  or  on  agricultural 
commodities  and  processed  foods  imder 
sections  408  and  409  of  the  FFDCA  (21 
U.S.C.  346a  and  348).  The  proposed 
tolerance  action  was  prompted  by  EPA’s 
intent  to  cancel  most  maneb,  mancozeb, 
and  metiram  uses,  and  also  on  the  belief 
that  all  zineb  registrations  under  FIFRA 
had  been  cancelled  or  that  cancellation 
was  imminent.  For  a  description  of 
EPA’s  cancellation  effort,  see  the 
Federal  Register  notices  of  December  4, 
1989  (54  FR  50020)  and  March  6. 1990 
(55  FR  7935). 

Originally,  EPA  proposed  to  revoke 
all  zineb  tolerances  by  October  1990. 
This  proposal  was  predicated  on  EPA’s 
belief  that  all  zineb  registrations  had 
been  cancelled.  In  fact,  EPA  did  not 
receive  cancellation  requests  from  all 
zineb  registrants  in  1989  and  1990.  In 
the  Federal  Register  of  July  31, 1990  (55 
FR  31164),  the  Agency  provided  one 
additional  opportunity  for  an  individual 
or  individuals  to  support  a  new  zineb 
registration  under  the  1988  FIFRA 
amendments.  As  no  one  came  forward 


to  support  zineb,  in  January  1991  EPA 
cancelled  all  remaining  registrations. 
EPA  received  comments  on  the 
proposed  revocation  concerning 
international  trade,  import,  and 
channels-of-trade  issues.  'The  dates  of 
the  final  cancellations  and  the 
comments  on  channels-of-trade  issues 
caused  the  Agency  to  delay  final 
expiration  dates  for  the  zineb  tolerances 
(see  Units  IV.  and  V.  of  this  pre€unble). 

In  the  Federal  Register  of  March  2, 
1992  (57  FR  7484),  the  Agency  issued 
the  EBDC  Final  Determination  and 
concluded  the  Special  Review  for  the 
remaining  EBDC  fungicides — maneb. 
mancozeb,  and  metiram.  The  Agency 
will  publish  a  separate  notice  dealing 
with  these  EBDC  tolerances. 

ni.  Zineb  Tolerances  Subject  To 
Revocation 

The  following  zineb  tolerances  are 
found  in  40  CFR  180.115  and  are  set  in 
or  on  commodities  in  parts  per  million 
(ppm): 


ComoKxSty 

Parts  per  ' 

mMion 

Com  (grain) . 

0.1 

Wheat . 

1 

Apples  . . . 

Cucumber,  melons,  squash,  and  to- 

2 

matoes . 

4 

Celery  and  com  (sweet  K  +  CWHR).  . 

Apricots,  beans,  beets  (garden  roots 
only),  blackberries,  boysenberries, 
broc^,  Brussel  sprouts,  cabbage, 
carrots,  cauHflower,  cherries,  citrus 
fruits,  cranberries,  currants, 

dewberries,  eggplants,  goose¬ 
berries,  grapes,  guavas,  kohlrabi, 
loganberries,  mushrooms,  nec¬ 
tarines,  onions,  parsley,  peaches, 
peanuts,  pears,  peas,  peppers, 
plurrrs  (fresh  prurres),  pumpkins, 
quirx:es,  radishes  (with  or  without 
tops)  or  radishes  (tops),  rasp¬ 
berries,  rutabagas  (with  or  without 
tops),  rutabagas  (tops),  salsify, 
strawberries,  squash  (sumrrrer),  tur¬ 
nips  (with  or  without  tops)  or  turnips 

5 

1 

(greens),  youngberries . 

Endive  (escarole),  kale,  lettuce,  rrujs- 

7 

tard  greens,  and  spinach . 

Beets  (tops),  Chinese  cabbage. 

10 

coUards,  roamirre,  ar>d  Swiss  chard 

25 

Hops . . . 

60 

In  addition,  there  is  one  interim  zineb 
tolerance  set  at  0.5  ppm  in  or  on 
potatoes  (used  for  seed  piece  treatment) 
listed  in  40  CFR  180.319.  This  tolerance 
for  potatoes  also  is  subject  to  the 
tolerance  revocation. 

rv.  Issues  Relating  To  The  Revocation 
Of  Zineb  Tolerances 

A.  Domestic  Zineb  Uses 

As  noted  earlier,  by  1991  all  former 
zineb  registrations  had  been  terminated. 
Under  the  January  1991  cancellation 
CHders,  the  afiected  registrants  could 
ship  existing  stocks  for  1  year  after  the 
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date  of  the  cancellation  <ndar,  unless 
their  registrations  were  subject  to  an 
earlier  cancellation.  It  was  possible  for 
one  or  more  of  the  zineb  registrants  (not 
subject  to  an  earlier  cancellation)  to 
legdly  sell  and  dishibute  their  zin^ 
p^ucts  until  January  1992.  Any  zineb 
products  that  could  have  been  legally 
sold  to  end-users  could  be  used  until 
stodu  were  exhausted.  The  Agency 
believes  that  these  stocks  are  minimi 
and  will  be  depleted  by  the  end  of  the 
1992  growing  season. 

In  the  proposed  EBDC  tolerance 
revocation  Federal  Register  document. 
EPA  estimated  October  1990  as  the  final 
cancellation  date  for  zineb  products, 
and  as  the  proposed  revocation  date  for 
zineb  tolerances.  As  noted  above,  the 
final  zineb  cancellations  did  not  occur 
until  January  1991,  and  use  under 
existing-sto^  provisions  was  allowed 
for  1  year.  EPA  estimates  it  will  require 
about  2  years  for  zineb-treated 
commodities  to  clear  the  market 
Accordingly,  EPA  has  moved  the 
tolerance  revocation  date  for  all 
commodities  (except  grapes  for  wine 
use)  to  December  31, 19M.  To 
accommodate  the  longer  shelf-life  of 
bottled  wines  and  the  longer  wine¬ 
processing  time  required  before  bottling 
and  shipment,  the  tolerance  expiration 
date  for  grapes  designated  for  wine  use 
is  December  31, 1997.  Finally,  to  ensure 
that  the  extended  tolerance  expiration 
date  for  grapes  does  not  encourage  the 
indefinite  use  of  zineb  on  grapes 
designated  for  the  manufacture  of 
wines,  the  grape  tolerance  extension 
from  January  1. 199S  to  December  31, 
1997  will  apply  to  wine  grapes  grown 
for  wine  vintage  years  1992  (Northern 
Hemisphere),  1993  (Southern 
Hemisphere),  and  earlier. 

B.  Import  Commodities  Treated  With 
Zineb 

Despite  the  cancellation  of  ail  U.S. 
registrations,  the  Agency  understands 
thM  zineb  continues  to  be  manufactured 
and  applied  to  sites  internationally. 
With  the  exception  of  certain  imported 
wines,  the  economic  impact  associated 
with  the  lo68  of  zineb  use  on  imported 
commodities  such  as  dtius,  cucurbits, 
tomatoes,  or  pineapples  is  not  likely  to 
be  significant  in  terms  of  market  prices 
in  the  U.S.  If  required,  the  Agency 
believes  that  U.S.  importers  could 
readily  find  alternate,  zineb-firee  soxiraes 
of  these  commodities.  Moreover,  the 
Agency  notes  that  growers  in  exporting 
coimtries  have  several  available 
alternatives  to  zind).  Therefore,  the 
revocation  dates  set  forth  in  this  rule 
should  have  a  neglidble  impact  on  the 
price  and  the  availability  of  raw 


agricultural  cmnmodities  and  processed 
foods  impmted  into  the  U.S. 

In  the  absence  of  zindi  tolerances,  any 
agricultural  ccmunodity  or  processed 
food  imported  into  the  U.S.  found  to 
contain  EBDC  residues  that  are  traceable 
to  a  previous  zineb  use  would  be  a 
violation  of  the  FFDCA. 

C.  Imported  Wines 
Imported  wines  are  a  major  food 
commodity  valued  at  about  $1  billimi 
per  year  in  the  U.S.  This  wiiM 
represents  about  15  percent  of  total  U.S. 
wine  consiunption.  In  1989,  Frrach  and 
Italian  wines  combined  accounted  for 
more  than  10  percent  of  the  total  U.S. 
wine  (xmsum^.  Zineb,  as  well  as  other 
EBDC  fungicides,  are  xued  on  wine 
grapes  grown  outside  the  U.S.  The 
Agency  does  not  have  precise 
information  on  the  voliunes  of  imported 
wine  that  were  made  fiom  grapes 
treated  with  zineb;  however,  iMsed  on 
EPA  estimates,  it  is  likely  that  an 
immediate  revocation  of  zineb  tolerance 
for  grapes  may  have  a  significant  impact 
on  the  existing  supplies  and  contracted 
purchases  of  both  wine  importers  and 
domestic  consumers  of  imported  wines. 
Additionally,  unlike  zineb  residues  on 
other  agricultural  commodities,  zineb 
residues  in  wine  may  not  clear  the 
channels-of-trade  until  5  years  fiom  the 
use  of  zin^  on  wine  grapes.  This  is 
attributable  to  the  longer  shelf-lifa  of 
bottled  wine  and  the  longer  wine 
processing  time  required  prior  to 
bottling  and  diipment 
All  grapes  ana  grape  products 
(including  urine)  will  be  covered  by  the 
zineb  tolerance  for  grapes,  fiom  the 
efiective  date  of  this  rule  imtil 
December  31, 1994.  In  addition,  to 
minimize  the  potential  economic  impact 
on  U.S.  wine  importers,  related 
businesses  and  consumers,  EPA  will 
extend  the  expiration  date  of  the 
tolerance  on  grapes  xmtil  December  31, 
1997,  with  two  restrictions.  The  two 
restrictions  on  the  grape  tolerance  fcnr 
the  period  between  January  1, 1995  and 
December  31, 1997  are;  the  tolerance 
applies  only  to  grapes  ^wn  for  wine 
use,  and  the  ^pes  must  have  been 
grown  for  wbM  vintage  years  1992 
(Northern  Hemisphere),  1993  (Southern 
Hemisphere),  and  earlier.  In  this  interim 
period  and  until  the  extended  tolerance 
for  grapes  expires  in  1997,  the  leveb  of 
zineb  residues  in  bottled  wines  are  not 
expected  to  pose  significant  health  rides 
to  the  avera^  consumer. 

V.  Comraeiits  On  The  Proposed 
Tolerance  Revoctfion 
The  Agency  received  more  than  100 
responses  to  the  EBDC  tolerance 
revocation  proposed  rule.  Many 


commmits  dealt  with  the  likely  impacts 
as  a  consequence  of  the  potmitial  1^  of 
the  EBDCs,  or  more  specifically,  of 
maneb,  mancozd),  ai^  metiram. 
Responses  to  these  comments  will  not 
be  addreMed  here.  Only  comments  that 
were  related  to  the  revocation  of  zineb 
tolerances  are  addressed  below: 

A.  Existing  stocks 

Comments:  One  grower  was  unaware 
of  the  proposed  tolwance  action  on 
zineb  and  had  already  applied  a  zineb 
product  to  his  crm>8  during  the  1990 
growing  season.  Inis  grower  requested 
that  the  tolerance  action  be  defesred  to 
March  1991.  In  another  comment,  a 
registrant  asked  if  the  manner  by  which 
he  had  handled  existing  stocks  after  a 
labeling  diange  fully  complied  with  the 
law,  end  the  timing  of  the  Agency's  final 
tolerance  revocation  action. 

Besponse:  The  Agency  reviewed  the 
question  of  existing  sto^  as  it  affects 
the  timing  of  the  tolerance  action  and  in 
establishtog  the  tolerance  expiration 
dates.  As  stated  above,  tibe  Agency 
believes  that  its  final  decision  on  the 
selection  of  the  tolerance  revocation 
d^es  established  by  this  rule  will 

f)rovide  an  adequate  time  period  for 
egally  applied  zineb  residues  to  clear 
the  market. 

B.  Generalized  System  of  Preferences 

Comments:  Several  foreign 
governments,  particularly  Chile  and 
Colombia,  voiced  concerns  that  the 
revocation  of  EBDC  tolerances  may 
seriously  afiect  several  key  export 
commomties  fiom  their  countries.  The 
Colombian  government  stated  that  this 
action  would  be  contrary  to  the  intent 
of  the  U.S.  Genmalized  System  of 
Preferences  (GSP).  It  stat^  that  over  the 
short  term,  the  GSP  was  intended  to 
provide  preferential  access  of  certain 
products  under  a  duty-fiee  arrangement 
to  help  improve  trade  competitiveness 
of  countries  in  the  Andean  region  on  the 
world  market 

Response:  Adequate  alternative 
fungicides  to  zineb  are  avail^)le  for 
most  of  the  commodities  of  concern 
(mainly  tropical  fiuits  and  vegetables) 
including  the  remaining  EBDC 
fungicides  maneb,  mancozeb,  aiul 
metiram.  Thus,  the  Agmrcy  anticipates 
minimal  impacts  to  tlM  Andean  r^on. 

C.  International  trading 
Comments:  A  number  of  foreign 
organizations  and  governments, 
including  the  European  Community  and 
its  memlMr  states,  commented  that  for 
certain  food  uses  of  the  EBDCs  the 
revocation  of  tolerances  may  cause 
substantial  economic  losses  to  both  their 
growers  and  the  U.S.  consumers. 
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Several  foreign  embassies  voiced  similar 
conc;ems  that  revoking  certain  major 
EBDC  tolerances  could  have  serious 
economic  impacts  from  banned 
shipments  and  restricted  importation  of 
various  commodities  treated  with  these 
fungicides.  Other  comments  suggested 
that  many  fruits  and  vegetables,  bottled 
wines,  and  other  processed  foods 
exported  to  the  U.S.  could  be  affected. 

Response-.  The  Agency  was  not 
provided  zineb  yse  data  in  these 
comments  to  evaluate  the  level  of 
impact  to  foreign  growers  and  U.S. 
consumers  for  every  former  zineb  site. 
However,  the  Agency  recognizes  that 
zineb  use  on  wine  grapes  may  be 
occurring  in  some  regions  of  the  world 
and  has  taken  this  into  consideration. 

To  minimize  the  potential  economic 
impact  in  the  U.S.,  the  Agency  will  not 
revoke  the  tolerance  for  grapes  for  wine 
use  imtil  the  1997  expiration  date  (see 
Unit  IV.  of  this  preamble).  In  addition. 
EPA  will  be  distributing  an 
international  notice  announcing  this 
action  to  health  and  agricultural 
officials  around  the  world.  The  notice 
will  instruct  foreign  producers  of  food 
for  the  U.S.  market  of  EPA’s  decision  to 
revoke  tolerances  for  zineb. 

VI.  Conclusions 

EPA  cancelled  all  remaining  zineb 
registrations  in  the  U.S.  in  1991. 

Because  tolerances  are  generally  not 
required  for  cancelled  uses,  the  Agency 
is  now  establishing  expiration  dates  for 
the  revocation  of  zineb  tolerances.  The 
expiration  dates  in  this  Order  have  been 
adjusted  to  take  into  account  the  final 
cancellation  and  legal  use  dates  of  zineb 
products,  as  well  as  response  to 
comments.  The  Agency  believes  that  the 
share  of  zineb-attributable  ETU  residues 
in  agricultural  commodities  and 
processed  foods  is  already  at  low  levels. 
Overall,  these  residues  are  not  expected 
to  add  significantly  to  any  health  risks 
posed  to  the  average  consumer  until  the 
tolerances  expire  in  the  next  several 
years. 

VII.  Other  Regulatory  Requirements 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  ^is  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33  (i).  If 
a  hearing  is  requested,  the  objections 
must  indude  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested. 


the  requestor’s  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
^at  the  material  submitted  shows  the 
following:  There  is  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

A.  Executive  Order  12291 

As  stated  in  the  proposed  rule,  the 
Agency  has  determined  that  this 
regulation  is  not  a  major  regulatory 
action  under  the  terms  of  Executive 
Order  12291.  The  revocation  of  zineb 
tolerances  will  not  cause  a  major 
increase  in  prices,  nor  will  the 
revocation  have  a  significant  adverse 
effect  on  competition  or  the  ability  of 
U.S.  enterprises  to  compete  with  foreign 
enterprises.  This  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  per  section  3  of  this  Order. 

B.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354;  94  Stat.  1164,  5  U.S.C.  601  et 
seq.),  and  has  been  determined  not  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small 
businesses,  small  governments,  or  small 
organizations.  The  Agency  has 
concluded  that  these  tolerance 
revocations  should  have  little  or  no 
economic  impact  at  any  level  of 
business  enterprise. 

C.  Paperwork  Reduction  Act 

As  stated  in  the  proposed  rule,  this 
action  does  not  contain  any  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq. 
(section  408(m)  of  the  FFDCA)  (21 
U.S.C.  346a(m)). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultiual  commodities. 
Pesticides  and  pests.  Reporting  and 
record  keeping  requirements. 


Dated:  November  27, 1992. 

Victor  I.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.115,  to  read  as 
follows: 

i  180.1 15  ZInab;  toloranoM  for  roalduM. 

Tolerances  for  residues  of  the 
fungicide  zineb  (zinc  ethylene 
bisdithiocarbamate)  in  or  on  raw 
agricultural  commodities  are  established 
as  follows: 


CommodHy 

Parts  per 
million 

Expiration 

date 

Apples  . 

2 

December 

Apricots  . 

7 

31, 1994 
Do. 

Beans . 

7 

Do. 

Beets,  tops . 

25 

Do. 

Beets  (garden  roots 

7 

Do. 

only). 

Blackberries . 

7 

Do. 

Boysenberries . 

7 

Do. 

Broccoli . 

7 

Do. 

Brussels  sprouts . . 

7 

Do. 

Cabbage  . 

7 

Do. 

Carrots . 

7 

Do. 

Cauliflower . 

7 

Do. 

Celery . 

5 

Do. 

Cherries . 

7 

Do. 

Chinese  cabbage . 

25 

Do. 

Citrus  fnrits . 

7 

Do. 

Collards . 

25 

Do. 

Com,  grain  . 

0.1 

Do. 

Com,  sweet  K+CWHR  .. 

5 

Do. 

Cranberries . 

7 

Do. 

Cucumbers . 

4 

Do. 

Currants . 

7 

Do. 

Dewberries . 

7 

Do. 

Eggplants . 

7 

Do. 

Endive  (escarole) . 

10 

Do. 

Gooseberries . 

7 

Do. 

Grapes  (all  except  for 

7 

Do. 

wine  use). 

Grapes  (wine  use  only)' 

7 

December 

Guavas . 

7 

31,1997 

December 

Hops . 

60 

31, 1994 
Do. 

Kale  . . 

10 

Do. 

Kohlrabi . 

7 

Do. 

Lettuce . 

10 

Do. 

Loganberries  . 

7 

Do. 

Melons . 

4 

Do. 

Mushrooms . 

7 

Do. 

Mustard  greens . 

10 

Do. 

Nectarines . 

7 

Do. 

Orrions . 

7 

Do. 

Parsley . 

7 

Do. 

Peaches  . 

7 

Do. 

Peanuts . 

7 

Do 

Pears . 

7 

Do. 

Peas . . . 

7 

Do. 

Peppers . 

7 

Do. 

Plums  (fresh  prunes) . 

7 

Do. 

Pumpkins . 

7 

Do. 

Quinces . 

7 

Da 

Radishes  (with  or  with- 

7 

Do. 

out  tops). 
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Commodity 

Parts  per 
mMHon 

Expiration 

data 

Commodity 

Parts  per 
mMion 

Expiration 

date 

Wheel _  1  Da 

Youngberries _  7  Da 

Radlsnes,  tops _ 

Raspberries  .. 

7 

7 

Do. 

Oa 

Summer  squash _ 

Swiss  chaid  .... 

7 

25 

Da 

Da 

’  wine  gripee  grodwi  tor  «4ns  Wneoe  year*  1999 
(Norihem  Hemaphere).  1993  (Soutoem  Hemiephere).  and 
aaillar. 

RormUne _ _ _ 

25 

Da 

4 

Da 

3.  By  amending  §  180.319  in  the  table 
therein  by  revising  the  entry  for  rineb, 
to  read  as  follows: 

1180.319  Interim  tolerancea. 

*  *  *  *  • 

Rutabagas  (writh  or  with¬ 
out  tops). 

Rutabagas,  lops  .... - 

Salsify .  . 

Spinach _ 

Squash,  summer - 

Strai^toerrtes  ...... - 

■ 

Do. 

Do. 

Da 

Do 

Da 

Do. 

Tumipe  (with  or  wtthout 
tops). 

Turnips,  greens _ 

7 

7 

Do. 

Da 

Substance 

Use 

Toierancs  in  pails  per  million 

Raw  agricultural  commodity 

•  e 

ZkMb  (line  ethylene  bisdithlocatbamate) 

e 

0.52* _ 

• 

•  • 

Potatoes  (to  be  used  only  tor  seed  piece  treatment) 

*  Toimno*  on  OMomter  31. 1994  (•••  40  CFR  lOOIlS  ZInttK  Mmoom  tor  tmUtm). 


(FR  Doc  92-29755  FUed  12-5-92;  8:45  am) 


■■  _  i'  ;■■  ■  ■  ■  ■ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-36187;  FRL  4080-3] 

Prior  Informed  Consent  Infonnation- 
Sharing  Program;  Notice  of 
Participation 

AGENCY:  Environmental  Protection 
Agency  (EPA,  or  the  Agency). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
EPA  is  participating  in  an  international 
information-sharing  program  sponsored 
by  the  United  Nations  CU.N.)  called  the 
Prior  Informed  Consent  (PIC) 
procedures.  The  EPA  has  submitted  to 
the  U.N.  PIC  Program  two  lists  of 
chemicals  which  are  either  “banned"  or 
“severely  restricted"  in  the  United 
States.  Ibe  first,  a  list  of  pesticide 
chemicals,  and  the  second,  a  list  of 
industrial  and  consumer  chemicals,  are 
available  from  the  Agency.  These  two 
lists  represent  chemicals  against  which 
regulatory  actions  have  been  taken,  to 
date,  that  EPA  believes  meet  the  criteria 
established  by  the  U.N.  for  inclusion 
under  the  PIC  procedure.  EPA's 
inventory  of  banned  and  severely 
restricted  pesticides  was  transmitted  to 
the  U.N.  on  April  27, 1992.  EPA’s 
inventory  of  banned  and  severely 
restricted  industrial  and  consumer 
chemicals  was  transmitted  to  the  UJ<I. 
on  May  27, 1992.  The  U.N.  will  now 
decide  whether  the  candidate  chemicals 
submitted  by  the  EPA  will  be  entered 
into  the  international  PIC  procedures. 
APORESSES:  EPA’s  submission,  as  well 
as  background  information  on  the  PIC 
program,  is  available  for  inspection  in 
the  Office  of  Pesticide  Programs’  public 
docket,  Rm.  1103,  Crystal  Mall  #2, 1921 
Jefferson-Davis  Highway,  Arlington,  VA. 
Telephone:  (703)  305-5454,  as  well  as 
in  the  TSCA  Public  Docket  Office, 

Office  of  Pollution  Prevention  and 
Toxics,  Room  NEG004,  401  M  St.,  SW., 
Washington,  DC.,  under  Administrative 
Record  AR071.  Telephone:  (202)  260- 
7099. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  related  to  industrial  and 
consumer  chemicals  may  be  directed,  by 
mail  to:  Jim  Willis,  Office  of  Pollution 
Prevention  and  Toxics,  TS-778,  United 
States  Environmental  Protection 
Agency,  Washington,  DC  20460.  Office 
location:  East  Tower,  Rm.  415,  401  M 
St.,  SW.,  Washington,  DC.  Telephone: 
(202)  260-3489.  Fax:  (202)  260-8168. 
For  information  related  to  pesticides 
contact,  by  mail:  Daniel ).  Rosenblatt, 
Office  of  Pesticide  Programs,  H7501C. 
United  States  Environmental  Protection 
Agency.  Washington,  DC  20460.  Office 


locati(m:  CM  #2,  Rm.  1115, 1921 
Jefierson-Davis  Ifighway,  Arlington.  VA. 
Telephone:  703-305-7102,  Fax:  703- 
305-6244. 

SUPPLEMENTARY  INFORMATION:  Electronic 
Availability:  This  document,  and  the  list 
of  chemicals  that  EPA  has  nominated  to 
the  U.N.  PIC  Program  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  at  9  a.m.  on  the  date  of 
publication  in  the  Federal  Register.  By 
modem  dial  202-152-1387  or  call  202- 
512-1530  for  disks  or  paper  copies.  This 
file  is  available  in  Postscript, 
WordPerfect  5.1  and  ASCII.  The  list  of 
chemicals  is  available  in  Wordperfect 
5.1  and  ASCII. 

The  PIC  program  is  designed  to 
promote  the  safe  management  of 
chemicals  through  the  establishment  of 
a  commimications  network  among 
governments  on  the  international  trade 
of  pesticides  and  industrial  and 
consumer  chemicals  that  have  been 
banned  or  severely  restricted  in  order  to 
protect  human  health  or  the 
environment.  PIC  is  based  on  the 
principle  that  a  banned  or  severely 
restricted  compound  should  not  be 
exported  to  a  coimtry  contrary  to  the 
wishes  of  a  competent  national 
authority  in  the  coimtry  of  destination. 
Under  PIC,  importing  countries  will  be 
provided  with  a  medbanism  for 
indicating  whether  future  shipments  of 
banned  or  severely  restricted 
compounds  will  be  allowed,  restricted, 
or  prohibii'ed.  The  program  is  expected 
to  be  especially  useful  for  developing 
countries. 

The  concept  of  informed  consent  was 
incorporated  into  two  existing 
international  agreements  in  1989.  These 
two  documents,  the  “Code  of  Conduct 
on  the  International  Trade  and  Use  of 
Pesticides,’’  and  the  “London 
Guidelines  on  the  Exchange  of 
Information  on  Chemicals  in 
International  Trade,"  were  drafted  by 
the  U.N.  in  order  to  establish  an 
information-sharing  procedure  among 
governments  and  to  provide  baseline 
standards  and  recommendations  related 
to  the  marketing,  packaging,  and  use  of 
chemical  products  in  international 
trade. 

The  United  Nations  Environment 
Programme  (UNEP)  and  the  Food  and 
Agriculture  Organization  (FAO)  are 
jointly  responsible  for  the  development 
and  administration  of  the  PIC 
procedure.  UNEP  has  the  lead  for 
industrial  and  consumer  chemicals. 
FAO  is  chiefly  responsible  for  the 
portion  of  the  PIC  program  related  to 
pesticides.  UNEP’s,  International 
Register  of  Potentially  Toxic  Chemicals 
(IIUTC).  is  responsible  for  the  actual 


implementation  of  the  procedures  on 
behalf  of  both  UNEP  and  FAO. 

One  of  the  initial  tasks  before  the  U.N. 
in  initiating  the  PIC  procedure  was  to 
establish  a  network  of  national  officials 
responsible  for  pesticides  and  industrial 
and  consumer  cmemicals.  These 
responsible  bodies  are  known  as 
designated  national  authorities  (DNAs). 
EPA’s  Assistant  Administrator  for 
Prevention,  Pesticides,  and  Toxic 
Substances  is  the  DNA  for  the  United 
States.  There  are  currently  110  countries 
participating  in  the  procedure,  who 
have  identified  146  DNAs. 

Based  on  the  criteria  established  for 
selection  of  a  compound  in  the  “Code 
of  Conduct"  and  the  “London 
Guidelines,"  as  well  as  information 
available  to  the  U.N.  on  previous  control 
actions  taken  with  regard  to  a  chemical 
at  the  national  level,  the  U.N.  has 
chosen  six  pesticides  for  the  initial  PIC 
list.  These  pesticides  and  their 
corresponding  Chemical  Abstract 
Service  (CAS)  numbers  are  listed  in  the 
table  below. 


Pesticide 

CAS  No. 

•Mrin . 

30e-00-2 

BHC . 

60e-73-1 

DDT  . . . 

50-29-3 

dieldrin . 

60-57-1 

(Snoseb  and  Is  salts  . 

88-85-7, 

6365-83-9, 

485-31-4, 

8048-12-2, 

53404-43-6, 

35040-03-6, 

6420-47-9 

(luoroacelamide . 

640-19-7 

DNAs  have  been  provided  with 
chemical  fact  sheets  known  as  decision 
guidance  documents  for  each  of  these 
pesticides.  Each  fact  sheet  describes  the 
chemical  and  its  use  patterns, 
characterizes  the  effects  of  exposure, 
and  explains  why  the  compound  was 
chosen  to  be  listed  on  either  the  banned 
or  severely  restricted  list.  The  fact 
sheets  are  designed  to  assist  those 
countries  that  are  participating  in  the 
PIC  procedure  as  an  importing  nation  in 
determining  under  what  conditions,  if 
any,  future  shipments  of  the  chemical 
would  be  appropriate.  EPA’s  submission 
of  banned  and  severely  restricted 
pesticides  and  industrial  and  consumer 
chemicals  will  be  used  by  the  U.N.  for 
considering  the  addition  of  new 
compounds  to  the  PIC  list.  'The  U.N.  has 
informed  EPA  that  an  additional  group 
of  compounds  will  be  added  to  the  PIC 
list  in  late  1992. 

This  notice  is  the  first  of  what  EPA 
envisions  will  be  regular  public 
announcements  regarding  the  PIC 
procedure.  One  communication 
mechanism  EPA  is  considering  is  the 
use  of  the  Federal  Register  as  a  means 
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for  informing  the  public  about  decisions 
of  importing  countries  on  specific 
banned  and  severely  restricted 
pesticides  and  industrial  chemicals.  In 
that  vein,  EPA  will  also  ensure  that  the 
public  docket  on  PIC  is  up-to-date. 
Precise  communication  mechanisms 
will  be  the  subject  of  periodic  meetings 
with  industry,  environmental  groups, 
and  other  interested  parties. 

EPA  recognizes  that  it  would  be 
useful  to  hear  the  views  of  outside 
parties  that  are  expected  to  participate 
in  the  PIC  program.  Thus,  EPA  has  met 
and  will  continue  to  meet  on  an 
informal  basis  with  interested  persons. 
Groups  or  individuals  interested  in 


meeting  with  Agency  representatives 
should  contact  the  Agency  at  the 
addresses  provided  earlier  in  this 
notice.  Minutes  or  records  of  such 
meetings  will  be  added  to  the  public 
docket,  as  appropriate. 

At  the  condusion  of  these  informal 
meetings,  EPA  also  intends  to  hold  a 
public  forum  on  international 
notification  and  the  PIC  procedures.  The 
purpose  of  this  meeting  will  be  to 
discuss  U.S.  involvement~that  of 
government,  industry  and  the  public-in 
the  PIC  process,  as  well  as  the  Agency’s 
international  notification  programs 
under  FIFRA  and  TSCA.  Experience 
gained  from  the  first-hand 


implementation  of  PIC  in  the  upcoming 
months,  as  well  as  information  provid^ 
to  the  Agency  in  the  informal  meetings 
described  above,  will  contribute  to  the 
development  of  a  final  U.S.  position  on 
the  implementation  of  PIC.  Tlie  date  and 
location  of  the  public  forum  will  be 
published  in  the  Federal  Register. 

Dated:  November  24, 1992. 

Linda  ).  Fisher, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  92-29860  Filed  12-6-92;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Proposed  Revisions  to  Circular  A-21 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Proposed  revisions  to  CiroUar 
A-21. 

SUMMARY:  This  Notice  offers  interested 
parties  an  opportimity  to  comment  on 
proposed  revisions  to  Office  of 
Management  and  Budget  (0MB) 

Circular  A-21,  “Cost  Principles  for 
Educational  Institutions.”  This  revision 
implements  the  previously  stated  intent 
of  0MB  to  revise  Qrcular  A-21. 

DATES:  Interested  parties  are  invited  to 
comment  on  these  proposed  changes. 
Comments  must  be  in  writing  and  must 
be  received  by  [30  days  from 
publication]. 

ADDRESSES:  As  a  convenience  to  persons 
interested  in  providing  brief  comments 
(three  pages  or  less),  they  may  be  sent 
via  facsimile  (fax:  202-395-4915). 
Comments  longer  than  three  pages 
should  be  sent  to:  Office  of  Management 
and  Budget,  725  17th  Street  NW,  room 
10235,  Washington.  DC  20503. 

A  copy  of  the  current  Circular  A-21 
may  be  obtained  by  calling  (202)  395- 
7332. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Sheehan,  Financial  Standards  and 
Reporting  Branch,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget  (telephone: 
202-395-3993). 

SUPPLEMENTARY  INFORMATION:  The 
following  explains  the  major  changes 
proposed  to  Circular  A-21: 

1.  A  number  of  the  definitions  in  the 
Qrcular  have  been  clarified  to  eliminate 
ambiguity. 

2.  The  cost  elements  to  be  included  in 
the  major  indirect  cost  pools  have  been 
specifically  identified  to  provide  greater 
consistency  among  university  charging 
practices. 

3.  More  definitive  principles  are 
proposed  for  certain  types  of  costs  to 
promote  greater  standardization  in  the 
treatment  of  these  costs  among 
institutions. 

4.  General  standards  for  allocating 
and  documenting  direct  costs  involving 
more  than  one  project  have  been 
clarified  which  should  reduce  the 
current  uncertainty  in  this  area. 

5.  Indirect  costs  are  classified  into  two 
broad  categories:  An  “Administrative" 
component  and  a  “Facilities” 
component.  Any  costs  not  identified  as 
“Facilities”  as  defined  in  the  Qrcular 
are  to  be  included  in  the 
“Administrative”  component  and  are 


subject  to  the  existing  26%  limitation. 
Student  Services  and  Administration 
are  also  defined  as  part  of 
“Administration.” 

6.  The  proposal  makes  multi-year 
“Predetermined  Rates”  the  preferred 
method  for  negotiating  indirect  cost 
rates. 

7.  An  alternative  method  for 
determining  the  “Administrative” 
portion  of  indirect  costs  is  proposed 
which  would  reduce  the  administrative 
effort  currently  associated  with  this 
area. 

8.  The  proposal  would  raise  the 
threshold  for  using  the  “simplified 
method”  for  computiM  indirect  cost 
rates  to  $10,000,000.  Tms  would  allow 
more  institutions  to  use  this  method. 

9.  The  standard  method  for  allocating 
facilities  costs  would  be  simplified  and 
made  less  subjective  by  eliminating  the 
concept  of  “predominantly”  used  space. 

10.  iTie  capitalization  level  for 
equipment  would  be  increased  to  $5000 
or  the  level  specified  in  each 
institution’s  policy,  whichever  is  less. 
This  would  make  the  Qrcular  consistent 
with  the  proposed  revision  of  Qrcular 
A-110,  “Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education.  Hospitals,  and  Other  Non- 
Profit  Organizations.” 

In  addition,  the  existing  requirements 
of  J.41.b.,  that  “tuition  remission”  and 
other  forms  of  compensation  be  charged 
directly  to  a  project  when  a  student  is 
working  directly  on  the  project,  must  be 
adhered  to  by  all  institutions.  Any 
institution  not  charging  such  costs 
directly  must  convert  to  a  direct 
charging  system  on  a  phased  basis  so 
that  all  awards  in  place  on  or 
subsequent  to  October  1, 1997,  are  on  a 
direct  charge  basis. 

The  interagency  task  force  that  has 
been  reviewing  existing  practices  and 
pohcies  of  university-f^ded  research 
has  recommended  continued  study  of 
topics  that  require  additional  data 
gathering  and  evaluation.  They  include: 
(i)  E.stablishment  of  a  government-wide 
data  base  on  indirect  costs,  (ii)  cost  of 
phasing  in  depreciation  (in  lieu  of  use 
allowances)  for  capital  assets,  (iii) 
standard  allocation  methods  to  obviate 
the  need  for  special  studies,  (iv)  bases 
of  inter-institutional  differences  in 
administrative  costs,  and  (v)  alternatives 
to  modified  total  direct  cost  (e.g.,  square 
footage)  for  use  in  allocating  facilities 
costs  among  individual  projects. 

Many  participants  ana  observers  of 
the  Circular  A-21  rate  negotiation 
process  have  expressed  concern  about 
the  divergent  approaches  to  applying 
certain  provisions  of  the  Qrcular  by 
Federal  cognizant  agencies.  Some  have 


recommended  consolidation  of 
cognizance  responsibility  in  a  single 
agency.  Others  have  recommended  that 
OMB  continue  the  current  assignment 
system  but  provide  stronger  guidance 
for  and  coordination  of  the  cognizant 
agencies  to  achieve  greater  uniformity  in 
their  application  of  Circular  A-21. 

OMB  concurs  that  changes  are  in 
order  and  will  work  with  ffie  Federal 
agencies  to  achieve  and  maintain 
imiformity  in  interpretations  of  the 
Circular.  To  the  extent  that  cognizance 
might  be  improved  by  reassignment  of 
an  institution  finm  one  agency’s 
cognizance  to  another’s,  this  will  he 
accomplished  during  the  forthcoming 
evaluation  of  OMB  Qrcular  A-88, 
“Indirect  Cost  Rates.  Audit,  and  Audit 
Followup  at  Educational  Institutions.” 

EXECUTIVE  ORDER  NO.  12291: 

OMB  has  determined  that  the 
proposed  revisions  to  Circular  No.  A-21 
do  not  qualify  as  a  “major  rule”  under 
the  criteria  in  Executive  Order  No. 

12291,  “Federal  Regulation.”  The 
principal  effect  of  the  proposed 
revisions  will  be  to  clarify  and  simplify 
current  requirements.  The  costs  to 
implement  the  new  revisions  are 
primarily  accounting  costs  for  grantees, 
contractors,  and  Federal  agencies.  These 
new  costs,  however,  are  minimal  in  both 
absolute  and  relative  amoimts,  and.  in 
many  instances,  the  revisions  should 
reduce  audit  and  compliance  costs. 

John  B.  Arthur, 

Assistant  Director  for  Administration. 

The  following  are  proposed  revisions 
to  sections  B,  C,  D,  F,  G,  H,  and  J  of  the 
Attachment  to  Qrcular  A-21: 

1.  Section  B.l.b.(2)  University 
Research  is  revised  to  read  as  follows: 

(2)  University  research  means  all 
resaai-ch  and  development  activities  that 
are  separately  budgeted  or  accounted  for 
by  the  institution  imder  an  internal 
application  of  institutional  funds. 
University  research,  for  purposes  of  this 
document,  shall  be  combined  with 
sponsored  research  under  the  function 
of  organized  research. 

2.  A  new  subsection  d.  is  added  to 
section  C.4.  Allocable  costs  to  read  as 
follows: 

d.  Allocation  and  documentation 
standard. 

(1)  Cost  principles.  The  recipient 
institution  is  responsible  for  ensuring 
that  costs  charged  to  a  sponsored 
agreement  are  allowable,  allocable,  and 
reasonable  under  these  cost  principles. 

(2)  Internal  controls.  'The  institution’s 
financial  management  system  shall 
ensure  that  no  one  person  has  complete 
control  over  all  aspects  of  a  financial 
transaction. 
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(3)  Direct  cost  allocation  principles.  If 
a  cost  benefits  two  or  more  pro)e<^  or 
activities  in  proportions  that  can  be 
determined  reasonably,  the  cost  should 
be  allocated  to  the  projects  based  on  the 
proportional  benefit.  If  a  cost  benefits 
two  or  more  projects  or  activities  in 
proportions  mat  cannot  be  determined 
reasonably  becaiise  of  the 
interrelationship  of  the  work  involved, 
then,  notwithstanding  subsection  C4.l^, 
the  costs  may  be  allocated  or  transferred 
to  benefitted  projects  on  any  reasonable 
basis,  consistent  with  (L(l)  and  (2). 

(4)  Documentation.  Federal 
requirements  for  documentidion  are 
sp^fied  in  this  Circular,  Circular  A- 
110,  and  specific  agency  policies  on  cost 
transfers.  If  the  institutiOT  authorises 
the  principal  investigator  or  other 
individual  to  have  primary 
responsibility,  given  the  requirements  of 
d.(2),  for  the  management  of  sponsored 
agreement  funds,  then  the  institution’s 
documentation  requirements  for  the 
actions  of  those  individuals  (e.g., 
signature  or  initials  of  the  principal 
investigator  or  designee  or  use  of  a 
passw(^)  will  normally  be  considered 
sufficient 

3.  Section  D.l.  Direct  costs-General  is 
revised  to  read  as  follovrs: 

1.  General.  Direct  costs  are  those  costs 
that  can  be  identified  specifically  with 
a  particular  sponsored  project,  an 
instructional  activity,  or  any  other 
institutional  activity,  or  that  can  be 
directly  assigned  to  sudi  activities 
relatively  easily  with  a  hi^  degree  of 
accuracy.  Costs  incurred  m  the  same 
purpose  in  tike  circumstances  must  be 
treated  consistently  as  either  direct  or 
indirect  costs.  Where  an  institution 
treats  a  particular  type  of  cost  as  a  direct 
cost  of  sponsored  agreements,  all  costs 
incurred  for  the  same  purpose  in  like 
circumstances  shall  be  treated  as  direct 
costs  of  all  activities  of  the  institution. 

4.  A  new  section  F.l.  Definition  of 
Facilities  and  Administration  is  added 
to  read  as  follows: 

1.  Definition  of  Facilities  and 
Administration.  Indirect  costs  are 
classified  within  two  broad  categories: 
“Facilities”  and  “Administration." 
“Facilities”  is  defined  as  depreciation 
and  use  allowances,  interest  on  debt 
associated  with  certain  buildings, 
equipment  and  capital  improvements, 
operations  and  maintenance  expenses, 
and  library  expenses.  “Administration” 
is  defined  as  general  administration  and 
general  expenses;  departmental 
administration;  sponsored  projects 
administration;  student  administration 
and  services;  and  all  other  tjrpes  of 
expenditures  not  listed  specifically 
under  one  of  the  subcategories  of 


Facilities  (including  cross  allocations 
from  other  pools). 

5.  Previously  numbered  section  F.l. 
Depreciation  and  use  allowances  is 
reniimbered  F.2.  and  revised  to  read  as 
follows: 

Z.  Depreciation  and  use  allowances. 

a.  The  expenses  under  this  heading 
are  the  portion  of  the  costs  of  the 
institution’s  buildings,  capital 
improvements  to  land  ana  buildings, 
and  equipment  which  are  comput^  in 
accordance  with  Section  J.12. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2uL,  the 
expenses  included  in  this  category  shall 
be  allocated  in  the  follouring  manner 

(1)  Depreciation  or  use  allowances  on 
buildings  used  exclusively  in  the 
conduct  of  a  single  function,  and  on 
capital  improvements  and  equipment 
us^  in  such  buildings,  shall  be 
assigned  to  that  func^on. 

(2)  Depreciation  or  use  allowances  on 
buildings  used  for  more  than  one 
function,  and  on  capital  improvements 
and  equipment  used  in  sucm  buildings, 
shall  M  ulocated  to  the  individual 
functions  performed  in  each  building  on 
the  basis  of  usable  square  feet  of  space, 
excluding  common  areas  such  as 
hallways,  stairwells,  and  red  rooms. 

(3)  Depreciation  or  use  allowances  on 
buildings,  capital  improvements  and 
equipment  rmated  to  space  xised  jointly 
by  more  than  one  funclion  (as 
determined  by  the  users  of  the  space) 
shall  be  allocated  to  benefiting  factions 
in  proportion  to  institutionwide  salaries 
and  wages  applicable  to  those  functions. 

(4)  Depreciation  or  use  allovrances  on 
certain  capital  improvements  to  land, 
such  as  paved  pamng  areas,  fences, 
sidewalk,  and  the  like,  not  included  in 
the  cost  of  buildings,  shall  be  allocated 
to  user  categories  of  students  and 
employees  on  a  full-time  equivalent 
basis.  The  amount  allocated  to  the 
student  category  shall  be  assigned  to  the 
instruction  function  of  the  institution. 
The  amount  allocated  to  the  employee 
category  shall  be  further  allocated  to  the 
major  fonctions  of  the  institution  in 
proportion  to  the  salaries  and  wages  of 
all  employees  applicable  to  those 
functions. 

6.  Previously  numbered  section  F.2. 
Operation  and  maintenance  expenses  is 
renumbered  F.4.  and  revised  to  read  as 
follows: 

4.  Operation  and  maintenance 
expenses. 

a.  The  expenses  imder  this  heading 
are  those  that  have  been  incurred  for  the 
administration,  supervision,  operation, 
maintenance,  preservation,  and 
protection  of  the  institution’s  physical 
plant.  They  include  expenses  normally 


incurred  for  such  items  as  janitorial  and 
utility  services;  repairs  and  ordinary  or 
normal  alterations  of  buildings, 
furniture  and  equipment;  care  of 
mnunds;  maintenance  and  operation  of 
buildings  and  other  plant  fedlities; 
security:  earthquake  and  disaster 
preparedness;  environmental  safety; 
hazardous  waste  di^rosal;  property, 
liability  and  ail  other  insurance  relating 
to  property:  space  and  capital  leasing; 
fedlity  plarming  and  management;  and, 
central  receiving.  The  operation  and 
maintenance  expense  category  should 
also  include  its  allocable  imare  of  fringe 
benefit  costs,  depreciation  and  use 
allowances,  and  interest  costs. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.,  the 
expenses  included  in  this  category  shall 
be  allocated  in  the  same  manner  as 
described  in  Section  F.2.b.  for 
depreciation  and  use  allowances. 

7.  A  new  section  F.3.  Interest  is  added 
to  read  as  follows: 

3.  Interest  Interest  on  debt  associated 
with  certain  buildings,  equipment  and 
capital  improvements,  as  defined  in 
Section  ).22.e.,  shall  be  classified  as  an 
expenditure  under  the  category 
Facilities.  These  costs  shall  be  allocated 
in  the  same  manner  as  the  depreciation 
or  use  allowances  on  the  buildings, 
equipment  and  capital  improvements  to 
whi(±  the  interest  relates. 

8.  Previously  numbered  section  F.3. 
General  administration  and  general 
expenses  is  renumbered  F.6.  and  revised 
to  read  as  follows: 

6.  General  administration  and  general 
expenses 

a.  The  expenses  imder  this  heading 
are  those  that  have  been  incurred  for  the 
general  executive  and  administrative 
offices  of  educational  institutions  and 
other  expense  of  a  general  character 
which  do  not  relate  solely  to  any  major 
function  of  the  institution,  i.e.,  solely  to 
(1)  instruction,  (2)  organized  research. 
(3)  other  sponsored  activities,  or  (4) 
other  institutional  activities.  The 
general  administration  and  general 
expense  category  should  al^  include  its 
allocable  share  of  fringe  benefit  costs, 
operation  and  maintenance  expense, 
depreciation  and  use  allowances,  and 
interest  costs.  Examples  of  general 
administration  and  general  expenses 
include:  those  expenses  incurred  by 
administrative  offices  that  serve  the 
entire  university  system  of  which  the 
institution  is  a  part;  central  offices  of  the 
institution  such  as  the  President’s  or 
Chancellor’s  office,  the  offices  for 
institution-wide  financial  management, 
business  services,  budget  and  planning 
persoimel  management,  and  s^ety  and 
risk  management;  the  office  of  the 
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General  Counsel;  the  operations  of  the 
central  administrative  management 
information  systems;  and,  the  central 
administration  of  health  affairs.  General 
administratio?!  and  general  expenses 
shall  not  include  expenses  incurred 
within  non-tmiversity-wide  deans’ 
offices,  academic  departments, 
organized  research  units,  or  similar 
organizational  units.  (See  section  F.7., 
Departmental  administration  expenses.) 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  K2.d.,  the 
expenses  included  in  this  category  shall 
be  grouped  first  according  to  common 
major  functions  of  the  institution  to 
which  they  render  services  or  provide 
benefits,  ’^e  aggregate  expenses  of  each 
group  shall  then  be  allocated  to  serviced 
or  benefitted  functions  on  the  modified 
total  cost  basis.  Modified  total  costs 
consist  of  the  same  cost  elements  as 
those  in  section  G.2.  When  an  activity 
included  in  this  indirect  cost  category 
provides  a  service  or  product  to  another 
institution  or  organization,  an 
appropriate  adjustment  must  be  made  to 
either  the  expenses  or  the  basis  of 
allocation  or  both,  to  assure  a  proper 
allocation  of  costs. 

9.  Previously  numbered  section  F.4. 
Departmental  administration  expenses 
is  renumbered  F.7.  and  previously 
numbered  subsection  b.  is  renumbered 
c.  and  a  new  subsection  b.  is  added  to 
read  as  follows: 

7.  Departmental  administration 
expenses. 

b.  In  developing  the  departmental 
administration  cost  pool,  special  care 
should  be  exercised  to  ensure  that  costs 
incurred  for  the  same  purpose  in  like 
circumstances  are  treated  consistently 
as  either  direct  or  indirect  costs. 
Guidance  on  the  treatment  of  specific 
types  of  costs  frequently  incurred 
within  academic  departments  and 
similar  organizational  units  is  provided 
as  follows. 

(1)  The  salaries  of  technical  staff  (e.g., 
laboratory  technicians)  shall  be  treated 
as  direct  costs.  The  salaries  of 
administrative  and  clerical  staff  shall  be 
treated  as  indirect  costs. 

(2)  Laboratory  supplies  (e.g., 
chemicals),  telephone  toll  charges, 
animals  animal  care  costs,  computer 
costs,  travel  costs,  and  specialized  shop 
costs  shall  normally  be  treated  as  direct 
costs.  Direct  charging  of  these  costs  may 
be  accomplished  through  specific 
identification  of  individual  costs  to 
benefiting  cost  objectives,  or  through 
recharge  centers  or  specialized  service 
facilities,  as  appropriate  under  the 
circumstances.  Office  supplies,  postage, 
local  telephone  costs,  memberships,  and 
equipment  maintenance  and  repair  costs 


shall  normally  be  treated  as  indirect 
costs. 

c.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E.2.d.,  the 
expenses  included  in  this  category  shall 
be  allocated  as  follows; 

(1)  The  administrative  expenses  of  the 
dean’s  office  of  each  college  and  school 
shall  be  allocated  to  the  academic 
departments  within  that  college  or 
school  on  the  modified  total  cost  basis. 

(2)  The  administrative  expenses  of 
each  academic  department,  and  the 
department’s  share  of  the  expenses 
allocated  in  (1)  shall  be  allocated  to  the 
appropriate  functions  of  the  department 
on  the  modified  total  cost  basis. 

10.  Section  G.2.  The  distribution  basis 
is  revised  to  read  as  follows: 

2.  The  distribution  basis.  Indirect 
costs  shall  be  distributed  to  applicable 
sponsored  agreements  on  the  basis  of 
modified  .total  direct  costs,  consisting  of 
all  salaries  and  wages,  fringe  benefits, 
materials  and  supplies,  services,  travel, 
and  subgrants  and  subcontracts  up  to 
$25,000  each  (regardless  of  the  period 
covered  by  the  subgrant  or  subcontract). 
Equipment,  capital  exp>endit\ires, 
charges  for  patient  care  and  tuition 
remission,  as  well  as  the  portion  of  each 
subgrant  and  subcontract  in  excess  of 
$25,000  shall  be  excluded  fi'om 
modified  total  direct  costs.  No  other 
items  shall  be  excluded.  For  this 
purpose,  an  indirect  cost  rate  should  be 
determined  for  each  of  the  separate 
indirect  cost  pools  developed  pursuant 
to  G.l.  The  rate  in  each  case  should  be 
stated  as  the  percentage  which  the 
amount  of  the  particular  indirect  cost 
pool  is  of  the  modified  total  direct  costs 
identified  with  such  pool. 

11.  Section  number  G.4. 
Predetermined  fixed  rates  for  indirect 
costs  is  revised  to  read  as  follows;  a  new 
section  G.5.  is  added;  and  existing 
section  G.5.  is  renumbered  G.6. 

4.  Predetermined  rates  for  indirect 
costs.  Public  Law  87-638  (76  Stat.  437) 
authorizes  the  use  of  predetermined 
rates  in  determining  the  indirect  costs 
applicable  under  research  agreements 
with  educational  institutions.  The  stated 
objectives  of  the  law  are  to  simplify  the 
administration  of  cost-type  research  and 
development  contracts  (including 
grants)  with  educational  institutions,  to 
facilitate  the  preparation  of  their 
budgets,  and  to  permit  more  expeditious 
closeout  of  such  contracts  when  the 
work  is  completed.  In  view  of  the 
potential  advantages  offered  by  this 
procedure,  negotiation  of  predetermined 
rates  for  indirect  costs  for  a  period  of 
two  to  four  years  should  be  the  norm  in 
those  situations  where  the  cost 
experience  and  other  pertinent  facts 


available  are  deemed  sufficient  to 
enable  the  parties  involved  to  reach  an 
informed  judgment  as  to  the  probable 
level  of  indirect  costs  during  the 
ensuing  accoimting  periods. 

5.  Provisional  rates  for  indirect  costs. 
Where  the  cognizant  agency  determines 
that  cost  experience  and  other  pertinent 
facts  do  not  justify  the  use  of 
predetermined  rates,  a  provisional  rate 
shall  be  negotiated.  This  rate  would  be 
subject  to  adjustment  either  upward  or 
downward  after  the  close  of  the 
accoimting  period  on  the  basis  of  actual 
allowable  costs  incurred. 

12.  Previously  numbered  section  G.5. 
Negotiated  fixed  rates  and  carry-forward 
provisions  is  renumbered  G.6.  and 
previously  numbered  section  G.6. 
Limitation  on  reimbursement  of 
administrative  costs  is  renumbered  G.7. 
and  revised  to  read  as  follows: 

7.  Limitation  on  reimbursement  of 
administrative  costs. 

a.  Notwithstanding  the  provisions  of 
G.l. a.,  the  administrative  costs  charged 
to  sponsored  agreements  awarded  or 
amended  (including  continuation  and 
renewal  awards)  with  effective  dates 
beginning  on  or  after  the  start  of  the 
institution’s  first  fiscal  year  which 
begins  on  or  after  Octol^r  1, 1991,  shall 
be  limited  to  26%  of  modified  total 
direct  costs  (as  defined  in  section  G.2.) 
for  the  total  of  General  Administration 
and  General  Expenses,  Departmental 
Administration,  Sponsored  Projects 
Administration,  and  Student 
Administration  and  Services  (including 
their  allocable  share  of  depreciation 
and/or  use  allowances,  interest  costs, 
operation  and  maintenance  expenses, 
and  fringe  benefits  costs  as  provided  by 
sections  F.6.a.,  F.7.a.(3),  F.8.a.,  and 
F.9.a.)  and  all  other  types  of 
expenditures  not  listed  specifically 
under  one  of  the  subcategories  of 
facilities  in  section  F.  (Note;  The 
inclusion  of  Student  Administration 
and  Services  in  the  costs  subject  to  the 
limitation  will  be  applied  prospectively 
to  indirect  cost  rates  negotiated  after 
issuance  of  this  revision  of  Circular  A- 
21.) 

13.  A  new  section  G.8.  is  added  to 
read  as  follows: 

8.  Alternative  method  for 
administrative  costs. 

a.  Notwithstanding  the  provisions  of 
section  G.l. a.,  an  institution  may  elect 
to  claim  a  fixed  allowance  for  the 
’’Administration”  portion  of  indirect 
costs.  The  allowance  could  be  either 
24%  of  modified  total  direct  costs  or  a 
percentage  equal  to  95%  of  the  most 
recently  negotiated  fixed  or 
predetermined  rate  for  the  cost  pools 
included  under  ’’Administration”  as 
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defined  in  Section  F.I.,  whichever  is 
less.  Under  this  alternative,  no  cost 
proposal  need  be  prepared  for  the 
"Administration”  portion  of  the  indirect 
cost  rate  nor  is  furtner  identification  or 
documentation  of  these  costs  required 
(but  see  subsection  c.).  Where  a 
negotiated  indirect  cost  agreement 
includes  this  alternative,  an  institution 
shall  make  no  further  charges  for  the 
expenditure  categories  described  in 
Sections  F.6.,  F.7.,  F.8.  and  Fi9. 

b.  In  negotiations  of  rates  for 
subsequent  periods,  an  institution  that 
has  elected  the  option  of  section  G.8.a. 
may  continue  to  exercise  it  at  the  same 
rate  without  further  identification  or 
dociunentation  of  costs,  provided  that 
no  accounting  or  cost  allocation  changes 
with  the  effects  described  in  Section 
G.7.d,  have  ocoured. 

c.  If  an  institution  elects  to  accept  a 
threshold  rate,  it  is  not  required  to 
perform  a  detailed  analysis  of  its 
administrative  costs.  However,  in  order 
to  compute  the  facilities  components  of 
its  indirect  cost  rate,  the  institution 
must  reconcile  its  indirect  cost  proposal 
to  its  financial  statements  and  make 
appropriate  adjustments  and 
reclassifications  to  identify  the  costs  of 
each  major  function  as  defined  in  B.I., 
as  well  as  to  identify  and  allocate  the 
facilities  components.  Administrative 
costs  that  are  not  identified  as  such  by 
the  institution’s  accounting  system 
(such  as  those  inoured  in  academic 
departments)  will  be  classified  as 
instructional  costs  for  purposes  of 
reconciling  indirect  cost  proposals  to 
financial  statements  and  allocating 
facilities  costs. 

14.  Section  H.I.  Simplified  method 
for  small  institutions  is  revised  as 
follows: 

1.  General 

a.  Where  the  total  direct  cost  of  work 
covered  by  this  Circular  at  an  institution 
does  not  exceed  $10,000,000  in  a  fiscal 
year,  the  use  of  the  simplified  procedure 
described  in  subsection  2.,  may  be  used 
in  determining  allowable  indirect  costs. 
Under  this  simplified  procedure,  the 
institution’s  most  recent  aimual 
financial  report  and  immediately 
available  supporting  information  with 
salaries  and  wages  segregated  firom  other 
costs,  will  be  utilized  as  a  basis  for 
determining  the  indirect  cost  rate 
applicable  to  all  sponsored  agreements. 

15.  Section  J.8.f.(4)  Fringe  benefits  is 
revised  to  read  as  follows: 

f.  Fringe  benefits. 


(4)  Fringe  benefits  may  be  assigned  to 
cost  objectives  by  identifying  specific 
benefits  to  specific  individual 
employees  or  by  allocating  on  the  basis 
of  institution-wide  salaries  and  wages  of 
the  employees  receiving  the  benefits. 
When  ^e  allocation  method  is  used, 
separate  allocations  must  be  made  to 
selective  groupings  of  employees,  unless 
the  institution  demonstrates  that  costs 
in  relationship  to  salaries  and  wages  do 
not  differ  significantly  for  different 
groups  of  employees.  Fringe  benefits 
shall  be  treated  ^  the  same  maimer  as 
the  salaries  and  wages  of  the  employees 
receiving  the  benefits.  The  benefits 
related  to  salaries  and  wages  treated  as 
direct  costs  shall  cdso  be  treated  as 
direct  costs;  the  benefits  related  to 
salaries  and  wages  treated  as  indirect 
costs  shall  be  treated  as  indirect  costs. 

16.  Section  ).16.  Equipment  and  other 
capital  expenditures  is  revised  to  read 
as  follows: 

a.  For  purposes  of  this  paragraph,  the 
following  definitions  apply: 

(1)  Capital  expenditure  means  the  cost 
of  the  asset  including  the  cost  to  put  it 
in  place.  Capital  expenditure  for 
equipment,  for  example,  means  the  net 
invoice  price  of  the  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  intransit  insuience,  height, 
and  installation  may  be  included  in,  or 
excluded  from,  capital  expenditure  cost 
in  accordance  with  the  institution’s 
regular  accoimting  practices. 

(2)  Equipment  means  an  article  of 
nonexpendable  tangible  personal 
property  having  a  useful  life  of  more 
than  one  year,  and  an  acquisition  cost 
which  equals  the  lesser  of  (a)  the 
capitalization  level  established  by  the 
institution  or  (b)  $5000  per  unit. 

(3)  Capital  expenditures  for 
improvements  to  land  or  buildings 
means  improvements  which  materially 
increase  the  value  or  useful  life  of  the 
asset  and  which  equals  the  lesser  of  (a) 
the  capitalization  level  established  by 
the  institution  or  (b)  $50,000. 

b.  'The  following  rules  of  allowability 
shall  apply  to  equipment  and  other 
capital  expenditures: 

(1)  Capital  expenditures  for 
equipment,  buildings,  and  land  are 
imallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 


(2)  Capital  expenditures  for 
improvements  to  land  or  buildings  are 
unallowable  as  direct  charges,  except 
where  approved  in  advance  by  the 
sponsoring  agency. 

(3)  The  imamortized  portion  of  any 
capital  expenditure  for  eouipment  or  for 
improvements  to  land  or  buildings 
written  off  for  financial  statement 
purposes  as  a  result  of  a  change  in 
capitalization  levels  may  be  recovered 
by  (a)  continuing  to  claim  the  otherwise 
allowable  use  allowances  or 
depreciation  charges  in  accordance  with 
J.12.  or  (b)  amortizing  the  amount  to  be 
written  off  over  a  period  of  years 
negotiated  with  the  cognizant  agency. 

(4)  Capital  expenditures  are 
unallowable  as  indirect  costs.  But  see 
Section  J.12.  for  allowability  of 
depreciation  or  use  allowances  on 
buildings,  capital  improvements,  and 
equipment.  Also  see  Section  J.37.  for 
allowabiUty  of  rental  costs  on  land, 
buildings,  and  equipment. 

17.  A  new  subsection  g.  is  added  to 
section  J.21.  Insurance  and 
indemnification  to  read  as  follows: 

g.  Medical  liability  (malpractice) 
insurance  is  an  allowable  cost  of 
research  programs  only  to  the  extent 
that  the  research  involves  human 
subjects.  Medical  liability  insurance 
costs  shall  be  treated  as  a  direct  cost  and 
shall  be  assigned  to  individual  projects 
based  on  the  number  of  patient  days 
supported  by  each  project  as  a 
percentage  of  the  total  number  of  patient 
days. 

18.  Section  J.40.  Sabbatical  leave 
costs  is  amended  to  read  as  follows: 

40.  Sabbatical  leave  costs.  Costs  of 
leave  of  absence  by  employees  for 
performance  of  graduate  work  or 
sabbatical  study,  travel,  or  research  are 
allowable  provided  the  institution  has  a 
uniform  policy  on  sabbatical  leave  for 
persons  engaged  in  instruction  and 
persons  engaged  in  research.  Sabbatical 
leave  costs  are  considered  general  fringe 
benefit  costs  of  the  institution  and  shall 
be  allocated  as  a  general  pool  of  costs 
to  all  activities  of  the  institution.  The 
allocation  shall  be  based  on  the  salaries 
and  wages  of  the  class  of  employees 
receiving  the  benefits  in  accordance 
with  the  guidelines  for  allocating  fringe 
benefit  costs  in  J.8.f.(4). 
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